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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
CGERBER, Judge: Respondent, by means of a statutory notice
of deficiency, determ ned a deficiency in petitioners' 1995

income tax of $8,938 and a section 6662(a)! penalty of $1,788.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year under
consideration, and all Rule references are to this Court's Rul es
of Practice and Procedure.



The issues for our consideration are: (1) Wether the
correspondence in this case fromrespondent's enpl oyee estopped
respondent fromdetermning a deficiency in petitioners' 1995
Federal inconme tax; (2) whether respondent correctly determ ned
that petitioners nust recognize inconme from Social Security
benefits in the anmount of $7,643 for the taxable year 1995; (3)
whet her petitioners are entitled to deduct $11,282 in alleged
j ob- hunti ng expenses; (4) whether petitioners are entitled to
deduct tenporary living expenses of $5,240; (5) whether
petitioners' ganbling |osses are [imted to their inconme from
ganbling for taxable year 1995; and (6) whether petitioners are
liable for the accuracy-related penalty under section 6662(a).
Separate Findings of Fact and Opinion are hereafter set forth
with respect to each of the first five issues. Those portions of
the Stipulation of Facts that pertain to a particular issue are
incorporated by this reference in the Findings of Fact for the
issue to which they rel ate.

| . 1994 Refund Letter

FI NDI NGS OF FACT
At the tinme of the filing of the petition in this case,
petitioner John Allen Lyle resided in El Paso, Texas. Petitioner
G enna A Lyle resided in Nashville, Tennessee. denna A Lyle
is a petitioner in this case because she joined in filing Federal

income tax returns with her husband John Allen Lyle (petitioner).



- 3 -

On Novenber 21, 1995, petitioners sent a letter to the
Probl em Resol ution O fice of the Internal Revenue Service
concerning the status of their request for refund on their
addi ti onal anended incone tax return filed for 1994. The Probl em
Resol ution caseworker replied, in a letter dated June 11, 1996,
that the refund had been all owed and indicated that it would be
used to offset petitioners' 1995 tax account. The letter further
indicated that "Since only $1,314 of the $1,682 [refund] from
1994 was needed to full pay the 1995 account, you will also
receive a refund for 1995 of $371.54."

OPI NI ON

We nust deci de whether the letter fromrespondent's
casewor ker estops respondent from determ ning a deficiency for
petitioners' 1995 Federal incone tax. Petitioners assert that
because the letter indicated that only $1, 314 was needed to "ful
pay" petitioners' 1995 Federal tax liability, respondent has
forfeited the right to determ ne a deficiency for petitioners
1995 Federal incone tax. Respondent contends that the doctrine
of equitable estoppel should not be applied in this case. W
agree with respondent.

The doctrine of equitable estoppel is applied against the
Government only with utnost caution and restraint. See Kronish

v. Conmm ssioner, 90 T.C. 684, 695 (1988). Taxpayers mnust prove

at least the follow ng el enments before courts wll apply



equi t abl e estoppel against the Governnent: (1) A false
representation or wongful, msleading silence by the party

agai nst whomthe estoppel is clained; (2) an error in a statenent
of fact and not in an opinion or statenent of law, (3) the
taxpayer's ignorance of the true facts; (4) the taxpayer's
reasonabl e reliance on the acts or statenents of the one agai nst
whom estoppel is clained; and (5) adverse effects suffered by the
t axpayer fromthe acts or statenents of the one agai nst whom

estoppel is being clained. See Norfolk S. Corp. v. Conm Ssioner,

104 T.C. 13, 60 (1995), supplenented by 104 T.C 417 (1995).

Petitioners have failed to establish that all of the
el emrents for equitable estoppel have been satisfied. The
correspondence which petitioner relies on to support his
contention sinply described how the allowed refund for 1994 woul d
be applied to petitioners' tax account. The correspondence did
not meke any representation that petitioners owed no additional
1995 tax. Therefore, petitioners have failed to establish that
there has been a fal se representation by respondent.

Moreover, it was not reasonable for petitioners to rely on
the letter fromrespondent's caseworker for the proposition that
petitioners owed no additional inconme tax for 1995. The letter
was witten in response to petitioners' request for refund on an
amended incone tax return filed for 1994. The letter does not

purport to be a determ nation regarding petitioners' 1995 return



and does not state that petitioners' 1995 incone tax return has
been accepted as filed, nor does it address any of the specific
i ssues enconpassed in the notice of deficiency. Accordingly,
respondent is not estopped fromdeterm ning a deficiency in
petitioners' 1995 incone tax.

1. Social Security Benefits

FI NDI NGS OF FACT

Petitioners reported receiving Social Security benefits of
$8,993 on their 1995 incone tax return. Petitioners did not,
however, conpute the taxable portion of their Social Security
benefits to be included in their gross incone. Respondent
treated their failure to enter the taxable portion as a
conput ational adjustnent and determ ned that the taxable portion
of the benefits was $7, 643.

OPI NI ON

Section 86 governs the taxability of Social Security
benefits. Applying that section, respondent determ ned that the
t axabl e portion of the benefits was $7,643. Petitioners do not
di spute the accuracy of respondent's cal cul ation. Rather,
petitioners argue that the taxation of Social Security benefits
is an ex post facto lawin violation of Article |I of the
Constitution. Their position has no nmerit. The prohibition
agai nst ex post facto |aws applies only to penal |egislation that

i nposes or increases crimnal punishnment for conduct predating
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its enactnent. See Harisiades v. Shaughnessy, 342 U. S. 580, 594

(1952). The Ex Post Facto Clause is not applicable in a civil

cont ext . See Johannessen v. United States, 225 U S. 227, 242

(1912). Accordingly, section 86 does not violate the Ex Post
Facto C ause of the Constitution.

[11. Job-Hunting Expenses

FI NDI NGS OF FACT

I n August 1994 petitioners noved to Nashville, Tennessee,
fromEl Paso, Texas, after Ms. Lyle accepted a job in Nashville.
Petitioner, who had 10 years of experience as an El Paso public
school teacher, attenpted to find enploynment in the Nashville
area. From January to March 1995, petitioner had three
interviews with the follow ng prospective enployers: Three
Springs Wl derness program a Christian acadeny; and the Metro
Nashville school district. At the time of the interviews,
petitioner was living in an apartnment in Nashville. Petitioner
drove the follow ng distances (one way) for his three interviews:
70 mles for the first interview, 5 mles for the second
interview, and 30 mles for the third interview. None of the
interviews resulted in enpl oynent.

On April 1, 1995, petitioner left Nashville for Las Vegas,
Nevada, for the joint purposes of ganbling and finding a job in
the teaching profession. Ms. Lyle renmained in Nashville.

Petitioner drove to Las Vegas from Nashville, a distance of about



1,311 mles. Petitioner had three job interviews while in Las
Vegas. The first job interviewwas in Bull Head Cty, Arizona, a
di stance of about 100 mles fromthe hotel that petitioner was
residing in. The record does not disclose the distances
petitioner traveled for his second and third interviews.
Petitioner was unable to secure a teaching position in the Las
Vegas area. Wile in Las Vegas, petitioner contacted a high
school principal he knew in El Paso, Texas, who hired petitioner
over the tel ephone.

Petitioner ganbled every day fromhis arrival in April until
he | eft Nevada for El Paso, Texas, in late July 1995.
Petitioners clainmed $9,764 in job-hunting expenses on their 1995
Federal incone tax return. Respondent disallowed the clainmed
expenses.

OPI NI ON

Section 162(a)(2) permts a deduction for ordinary and
necessary expenses incurred in carrying on a trade or business,
i ncluding traveling expenses (which include anpbunts expended for
meal s and | odgi ng ot her than amounts that are | avish or
extravagant under the circunstances) while away fromhone in the
pursuit of a trade or business. In addition to deducting
expenses relating to tenporary enploynent away from hone, a
taxpayer may al so deduct expenses incurred in seeking enploynent.

See Prinmuth v. Comm ssioner, 54 T.C. 374 (1970). These
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expendi tures are deductible under section 162(a) regardl ess of

whet her enpl oynent is obtained. See Crenpna v. Conm ssioner, 58

T.C. 219 (1972). Deductibl e job-seeking expenses can include
travel expenses while away from hone. See Kozera v.

Commi ssioner, T.C Menp. 1986-604. The deduction for expenses

incurred away fromhonme is intended to mtigate the burden of a
t axpayer who, because of the travel requirenents of his trade or
busi ness, nust maintain two places of abode and therefore nust

incur duplicate |living expenses. See Barone v. Conm ssioner, 85

T.C. 462, 466 (1985), affd. w thout published opinion 807 F.2d
177 (9th Cr. 1986).

In order to be allowed as a deduction under section 162, a
t axpayer nust establish that the travel expenses were: (1)
Reasonabl e and necessary; (2) incurred while away from hone; and
(3) incurred in pursuit of a trade or business. See Horton v.

Commi ssioner, 86 T.C 589, 593 (1986). Petitioners clained

substantial anmounts attributable to | odging, food, travel,
post age, |ong-distance tel ephone calls, and car insurance as job-
hunti ng expenses. These expenses were incurred during the period
January through July 1995.

Respondent has two alternative theories for denying the job-
hunti ng expenses. First, respondent contends that petitioner had
no tax honme in 1995, and therefore none of the traveling expenses

can be deducted because they were not incurred "while away from



home". 1d. 1In the alternative, respondent contends that, even
if petitioner's tax home was Nashville, only the portion of the
expenses directly attributable to job hunting are deducti bl e.
Cenerally, a taxpayer's "hone", for purposes of section
162(a), is the city or location of his or her principal place of
busi ness and not where his or her personal residence is |ocated.

See Mtchell v. Conm ssioner, 74 T.C. 578, 581 (1980). However,

an enpl oyee without a principal place of business nmay treat a
per manent place of residence at which he incurs substantial
continuing living expenses as his tax hone. See Sapson v.

Commi ssioner, 49 T.C. 636, 640 (1968). Nevertheless, where a

t axpayer has neither a principal place of business nor a
per manent place of residence, a taxpayer has no tax home from
which to be away. Such taxpayers' "hones" are wherever they

happen to be. See Brandl v. Conm ssioner, 513 F.2d 697, 699 (6th

Cr. 1975), affg. T.C. Meno. 1974-160; Barone v. Comm SSioner,
supra.

Wil e the subjective intent of taxpayers is to be considered
i n determ ning whet her they have tax homes, this Court and others
consistently have held that the objective financial criteria bear
a closer relationship to the underlying purpose of the deduction.

See Barone v. Conm ssioner, supra at 465. \Wether petitioner had

a tax hone is a factual question, and the burden of proof is on

petitioner. See Rule 142(a).
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In the present case, petitioner's testinony pertaining to
t hese objective factors was vague at best. Petitioner testified
concerning his expenditures in Nashville and Las Vegas; however,
hi s expl anations were | acking in meaningful detail. Although
petitioner did not have a principal place of business during nuch
of 1995, several objective factors indicate that Nashville,
during the period from January through July 1995, was
petitioner's permanent place of residence. First, petitioners
resided in Nashville from August 1994 through March 1995, a
period of 8 nonths. Second, during the period begi nning January
and until August 1995, petitioners paid rent on an apartnent in
Nashville, a substantial |iving expense.

A.  Job-Hunting Expenses in Nashville

Since Nashville was petitioner's permanent place of
resi dence, he was not away from hone during his job-searching in
Nashville, and therefore the expenditures for lodging in
Nashvill e are not deductible. Petitioner drove a total of 210
mles to various job interviews in the Nashville area, and is
entitled to a travel deduction of $63 as a job-hunting expense
(210 mles times 30 cents per mle). See Rev. Proc. 94-73, 1994-
2 C B 816. No anmpbunt for neals, postage, |ong-distance
tel ephone calls or car insurance is allowabl e because petitioner
has not substantiated that these expenses were related to his

j ob- hunti ng.
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B. Job-Hunting Expenses in Las Vegas

Petitioner also clained significant travel expenses for the
peri od beginning April through July 1995. Since we have
determ ned that petitioner's tax home was Nashville, the expenses
must be all ocated between petitioner's ganbling and job-hunting
activities. It is difficult to discern the anount of tine
petitioner spent on his ganbling versus his job-hunting
activities. Considering all of the facts and circunstances, we
concl ude petitioner spent approximately one-quarter of his tine
job-hunting in Las Vegas. Accordingly, petitioner is entitled to
a $700 deduction for food and | odging. No anpbunt for postage,
| ong-di stance tel ephone calls, or car insurance is allowable
because petitioner has not substantiated that these expenses were
related to his job-hunting.

| f an enpl oyee travels to an area to seek new enpl oynent and
al so engages in personal activities, traveling expenses are
deductible only if the tripis related primarily to seeking new
enpl oynent. See sec. 1.162-2(b), Incone Tax Regs. The anount of
time during the period of the trip that is spent on personal
activity conpared to the anmount of tinme spent on seeking new
enpl oynment is inportant in determ ning whether the tripis
primarily personal. See id. Petitioner spent nost of his tine
in Las Vegas ganbling, rather than seeking new enpl oynent.

Accordingly, petitioner is not entitled to deduct his travel
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expenses from Nashville to Las Vegas. Petitioner drove a total

of 200 mles to his job interviewin Bull Head City, Arizona, and
is entitled to a travel deduction of $60 as a job-hunting expense
(200 mles tines 30 cents per mle). See Rev. Proc. 94-73, 1994-
2 C. B. 816.

V. Tenporary Living Expenses

FI NDI NGS OF FACT

After accepting a teaching position in El Paso, Texas, over
t he tel ephone, petitioner left Las Vegas in late July 1995.
Petitioner's job comenced on August 1, 1995. As of Septenber 8,
1997, 2 years after the job conmmenced, petitioner continued to
reside in El Paso, and his wife continued to reside in Nashville.

OPI NI ON

Petitioner asserts that he is entitled to deduct $5,240 in
living expenses as "tenporary living expenses”. These expenses
were incurred during the period from August through Decenber
1995. Petitioner contends that he is entitled to deduct his
Iiving expenses during this period because he lived in El Paso
for less than 6 nonths during 1995. W find petitioner's
argunent to be flinmsy and farfetched.

The fact that petitioner lived at a certain address for |ess
than 6 nonths during the taxable year is not necessarily rel evant
or inportant to the question of whether he is entitled to deduct

living expenses. An enployee enployed tenporarily at a distance
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fromhis home is allowed to deduct the costs of neals and | odgi ng

at his tenmporary job site on the theory that he is "away from

home". Tucker v. Conm ssioner, 55 T.C. 783, 786 (1971). As

di scussed previously, the purpose of this rule is to mtigate the
hardship suffered by taxpayers who nmust naintain two places of
abode and therefore incur duplicate |iving expenses. See Barone

v. Comm ssioner, supra. However, an enployee who accepts

enpl oynent of an indefinite duration cannot deduct |iving costs

at the distant job site. See Peurifoy v. Conm ssioner, 358 U S

59 (1958). In addition, when a husband and wi fe are enpl oyed or
conduct business indefinitely in two widely separated | ocations,
t hey cannot deduct |iving expenses incurred at either site. See

Foote v. Comm ssioner, 67 T.C. 1 (1976).

Petitioner has not established that his job in El Paso was
tenporary. He offered no evidence that the teaching position was
for alimted time after which he intended to return to
Nashville. On the contrary, the entire record indicates that E
Paso had becone petitioner's principal place of business
followng his nove from Las Vegas. Petitioner arrived in El Paso
inlate July for a job comenci ng on August 1, 1995. As of
Septenber 8, 1997, 2 years after the job commenced, petitioner
continued to reside in El Paso. Accordingly, petitioners are not
entitled to deduct the $5,420 in |living expenses as tenporary

living expenses.



V. Ganbling Losses

FI NDI NGS OF FACT

Petitioner ganbled every day fromApril until he left Las
Vegas in late July 1995. Petitioners clainmed "gamng w ns" of
$1, 200 and ganbli ng expenses and | osses of $35,034 on their 1995
Federal inconme tax return. Respondent disallowed petitioners
ganbl i ng expenses and | osses in excess of ganbling w nnings.

OPI NI ON

Petitioners maintain that, pursuant to section 162(a), the
net wagering | osses represented a deductible trade or business
expense. Respondent contends that the deduction of net wagering
| osses is precluded by section 165(d). W agree with respondent.
Section 165(d) provides that "Losses from wagering transactions
shall be allowed only to the extent of the gains from such
transactions.” |In other words, a taxpayer is not entitled, as a
matter of |law, to deduct a net ganbling | oss.

Petitioner relies on Conm ssioner v. Goetzinger, 480 U S.

23 (1987), for the proposition that net ganbling | osses are
properly deductible in full as trade or business expenses under

section 162(a). Petitioners' discussion of G oetzinger ignores

the fact that the section 165(d) restriction was not at issue in

G oetzinger. The issue in Goetzinger was whether a full-tine

ganbl er, who nade wagers solely on his own account, was engaged

in a trade or business under section 162 for purposes of treating
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his ganbling | osses as a tax preference itemunder the m ni num

tax schene governed by sections 55 and 56. See Valenti v.

Conmi ssioner, T.C. Menp. 1994-483. Petitioners are not entitled

to ganbling | osses in excess of their inconme from ganbling.?

VI. Accuracy-Related Penalty Under Section 6662

Respondent al so determ ned that petitioners were negligent
and |iable for an accuracy-rel ated penalty under section 6662(a).
Section 6662(a) and (b)(1) inposes an accuracy-related penalty
equal to 20 percent of the portion of an underpaynent that is
attributable to negligence or disregard of rules or regul ations.

In determ ning whether petitioners were negligent in the
preparation of their returns, we take into account petitioner's
tax experience. Petitioner, a self-proclained "trained tax
specialist", should have realized that the deduction of 7 nonths
of living expenses as job-hunting expenses after a limted job-
hunting effort was not reasonable. Conbining that with

petitioner's ganbling | osses presents a situation that was "too

’Petitioners nade several other arguments which we found to
be outl andi sh, such as their request for $15 billion in punitive
damages. To the extent we have not addressed petitioners' other
argunents we find themto be without nerit.
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good to be true" within the neaning of section 1.6662-
3(b)(1)(ii), Inconme Tax Regs. Accordingly, petitioners are
liable for the section 6662(a) penalty.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




