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MVEMORANDUM OPI NI ON

PAJAK, Special Trial Judge: Respondent determ ned a

deficiency of $2,505 in petitioner’s Federal incone tax for the
taxabl e year 1997. Unless otherw se indicated, section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es

of Practice and Procedure.
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This Court nust decide (1) whether an anount received by
petitioner as a disability retirement annuity is includable in
gross incone, and (2) whether Social Security paynents received
by petitioner are includable in gross incone.

Sone of the facts in this case have been stipulated and are
so found. Petitioner resided in Atlanta, Georgia, at the time he
filed his petition.

Petitioner was born on February 7, 1913. Petitioner retired
in 1962. Petitioner tinely filed his 1997 Federal incone tax
return (1997 return). He reported adjusted gross incone of
$14, 375 on his 1997 return. This amount consisted sol ely of
i nterest incone.

Attached to the 1997 return was a Form 1099R, Statenent of
Annuity Paid, fromthe Ofice of Personnel Managenent Retirenent
Prograns, which indicated that petitioner received a gross
retirement annuity in the amount of $13,296 in 1997. This anount
was not reported on petitioner’s 1997 return. According to a
Novenber 7, 1967, letter fromthe United States Cvil Service
Comm ssion, petitioner’s retirenent annuity under the G vil
Service Retirenent Act was based on his being declared totally
di sabled fromhis position as Special Delivery Messenger, Post
O fice Departnent. The nature of petitioner’s disability was
listed as industrial blindness.

Petitioner also received $8,241 of Social Security benefits
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in 1997. This anount was not reported on petitioner’s 1997
return.

Respondent determ ned that petitioner failed to report the
disability retirement annuity and a portion of his Soci al
Security benefits on his 1997 return.

Petitioner argues generally that the disability retirenent
annuity is not taxable. In his words: “If | live above the
bridge, if | have to pay tax, let the man under the bridge pay
tax.” He asserts age discrimnation in that he clains a 54 year
ol d does not have to pay tax whereas a 74 year old person nust
pay tax. Petitioner does not cite any sections of the Internal
Revenue Code to support his position. W do not find any age
discrimnation provisions in the applicable statutes cited bel ow.
It is clear based on the record before us that the disability
retirement annuity is excludable fromgross inconme only if the
requi renents of section 104(a)(3) are net.

Section 61(a) provides that, except as otherw se provi ded by
| aw, gross incone includes all income from whatever source
derived. Exclusions fromincone are a matter of |egislative

grace and are construed narrowWy. Conm ssioner v. Schleier, 515

U S 323, 328 (1995). Taxpayers generally bear the burden of

proving that they are entitled to exclude anmounts clainmed. Rule

142(a)(1); Welch v. Helvering, 290 U S. 111 (1933). Petitioner

does not contend that the burden of proof is on respondent under



section 7491.

Section 104(a)(3) excludes fromgross incone anobunts
recei ved by an enpl oyee "through accident or health insurance * *
* for personal injuries or sickness" except to the extent such
anounts are (A) attributable to contributions nade by the
enpl oyer which were not includable in the gross incone of the
enpl oyee, or (B) paid by the enployer. Thus, petitioner may
exclude the disability paynents under section 104(a)(3) if the
paynments were attributable to contributions made by his enpl oyer
whi ch were included in petitioner’s gross incone. Sec.

104(a)(3). Simlarly, petitioner may exclude disability paynents
if he paid the premuns for the disability policy. [d. Section
105(a) is essentially the mrror imge of section 104(a)(3), and,
subject to two exceptions not applicable in this case, includes
in the gross inconme of an enpl oyee anobunts received through
accident or health insurance for personal injuries or sickness to
the extent such anounts are (A) attributable to contributions by
t he enpl oyer which were not includable in the gross incone of the
enpl oyee, or (B) are paid by the enpl oyer.

Petitioner failed to establish that the disability annuity
paynment he received in 1997 was attributable solely to
contributions he made under the disability plan or that the
disability paynents were not attributable in whole or part to

contributions by his enployer. Mley v. Conm ssioner, T.C Meno.

2002- 236. Li kewi se, there is no evidence that the contri butions
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frompetitioner’s enployer were included in petitioner’s incone.
Id. Therefore, petitioner is not entitled to exclude the
disability retirement annuity from gross incone under section
104(a)(3). Accordingly, we sustain respondent’s determ nation
that petitioner’s disability retirenment annuity received in 1997
is includable in his gross incone.

Respondent al so contends that petitioner failed to include
in gross inconme a portion of the Social Security benefits he
received in 1997.

Section 86(a) requires the inclusion of a portion of Soci al
Security benefits in gross incone when the sumof the recipient’s
nodi fi ed adjusted gross incone plus one-half of the Soci al
Security benefits exceeds certain threshold anounts. In the case
of a single taxpayer, when this sum exceeds $25, 000, the |esser
of 50 percent of such excess or 50 percent of the Social Security
benefits received during the taxable year nmust be included in
gross incone. Sec. 86(a)(1), (c)(1)(A). Under section 86,
nodi fi ed adjusted gross incone in general equals adjusted gross
inconme with adjustnents not relevant here. Sec. 86(b)(2).

Petitioner had nodified adjusted gross inconme in 1997 in
excess of $25,000. Therefore, a portion of his Social Security
benefits is taxable. Accordingly, we sustain respondent’s

determ nation that petitioner’s gross incone includes a portion
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of the respective Social Security disability benefits he received
during the taxable year in issue.

To reflect the foregoing,

Deci sion will be entered

for respondent.




