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DAWSON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect

when the petition was filed.! Pursuant to section 7463(b), the

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended and in effect for the
year at issue, and Rule references are to the Tax Court Rul es of
Practice and Procedure.
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decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $5, 953 deficiency in petitioner’s
Federal inconme tax for 2005. After a concession by respondent,?
the issues for decision are whether petitioner is entitled to the
follow ng: (1) Dependency exenption deductions for a friend,
Bel i nda Pearson, and Ms. Pearsons’ two mnor grandchildren, A P.
and J.P.;2® (2) a child care credit for J.P.; (3) a child tax
credit and an additional child tax credit for A P. and J.P.; (4)
an earned incone credit; and (5) an education credit.

Backgr ound

Sonme of the facts have been stipulated. The stipulation and
acconpanyi ng exhibits are incorporated herein by this reference.
Petitioner resided in Virginia when the petition was fil ed.

In 2005 petitioner was unmarried. She was enployed as a
correctional officer. On her Federal income tax return for 2005,
whi ch was prepared by H&R Bl ock Eastern Enterprises |, petitioner
filed as a head of household, reported adjusted gross incone of

$29, 507, and cl ai ned dependency exenption deductions of $3,200

2 Respondent concedes that petitioner is entitled to head of
househol d filing status, thus resulting in an increase in
petitioner’s standard deduction to $7,300 from $5, 000.

3 The Court uses initials when referring to mnor children.
See Rule 27(a)(3).
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each for Belinda Pearson (Ms. Pearson) and for A P. and J.P., who
were listed as petitioner’s foster children; a child care credit
of $810 for J.P.; a child tax credit of $89 and an additi onal
child tax credit of $1,911; an earned incone credit of $1,208;
and an education credit of $44.

Ms. Pearson is petitioner’s friend. A P. and J.P., who were
6 and 3 years of age in 2005, are the children of Sheniqua Lee
Pear son and Jason P. Pearson. A P. and J.P. are Ms. Pearson’s
grandchildren. A P. and J.P. are not petitioner’s foster
chi | dren.

On March 10, 2004, the Juvenile and Donestic Rel ations
District Court of WIIliansburg granted tenporary |egal and
physi cal custody of A P. and J.P. to Ms. Pearson, which continued
until Cctober 13, 2005, when a final order was entered giving
| egal and physical custody of the grandchildren to her w thout
any visitation rights by their parents.

During the entire year 2005 Ms. Pearson, A P., and J.P.
lived in petitioner’s rented apartnment. The rent was $750 per
month. M. Pearson, who is disabled, has lived in petitioner’s
househol d for about 11 years. In 2005 her only source of inconme
was Social Security disability benefits of $7,908, which was used

in part to support herself and A P. and J.P.
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J.P. attended child care at La Petite Acadeny in 2005 at a
total cost of $4,186. Most paynents for his care were made by
check by petitioner, but sonme were nade by Ms. Pearson.

Petitioner and Ms. Pearson pooled their financial resources
in 2005 to provide support for thenselves and the two children,
A.P. and J.P. Petitioner had adjusted gross incone of $29, 507
and Ms. Pearson had $7,908 from Soci al Security disability
benefits, for a total of $37,415. Divided equally, the total
support for each occupant of the household was $9, 354. Neither
petitioner nor Ms. Pearson had any other sources of inconme to
support thenselves and the children. They received no support
fromany Federal, State, or social service agencies. Petitioner
and Ms. Pearson received no food stanps or rent subsidies. The
father and nother of A P. and J.P. provided nothing for the
children’ s support.

The arrangenent for supporting nmenbers of the househol d was
that petitioner would pay the apartnment rent and Ms. Pearson
woul d pay ot her expenses until her Social Security benefits were
consuned, and then petitioner’s salary would be used to pay for
all other expenses. Thus, out of the total funds ($37, 415)
avail abl e for the support of all household nenbers, M. Pearson
provi ded 21 percent and petitioner provided 79 percent.
Therefore, petitioner provided nore than 50 percent for the

support of Ms. Pearson, A P., and J.P. in 2005.
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Ms. Pearson was not required to file a Federal incone tax
return for 2005 and did not file one.

Petitioner’s enployer, Virginia Peninsula Regional Jail,
requi red her to take a coll ege course once every 2 years in order
to maintain her position as a corporal. She conplied with the
j ob requirenent by taking a college course in 2005 at a cost of
$218. She clained a lifetinme learning credit of $44 on Form
8863, Education Credits (Hope and Lifetinme Learning Credits), on
her 2005 inconme tax return.

In the notice of deficiency respondent determ ned
petitioner’s filing status to be single rather than head of
househol d and reduced the standard deduction by $2,300; and
respondent disallowed the clainmed dependency exenption deductions
for Ms. Pearson, A P., and J.P., the child care credit for J.P.
the child tax credit and additional child tax credit, the earned
incone credit, and the education credit.

Di scussi on

Petitioner has the burden of proving that she is entitled to
the cl ai ned dependency exenption deductions and ot her tax

benefits at issue in this case. See Rule 142(a).*

4 Petitioner has not clainmed or shown that she neets the
requi renents under sec. 7491(a) to shift the burden of proof to
respondent as to any factual issue relating to her liability for
t ax.
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1. Dependency Exenpti on Deducti ons

A taxpayer is entitled to claima dependency exenption only
if the clainmed dependent is a “qualifying child” or a “qualifying
relative” as defined under section 152(c) and (d). Sec. 152(a).

A qualifying child is defined as the taxpayer’s child,
brot her, sister, stepbrother, or stepsister, or a descendant of
any of them Sec. 152(c)(1) and (2). The term “child” includes
a legally adopted individual and a foster child placed in the
care of the taxpayer by an authorized placenent agency or court
order. Sec. 152(f)(1). Neither A P. nor J.P. is a qualifying
child because neither is related to petitioner and neither is her
adopted or foster child. Thus, to be petitioner’s dependents
they must be qualifying relatives. Likew se, Ms. Pearson nust be
a qualifying relative to qualify as petitioner’s dependent.

An individual who is not a qualifying child may still, under
certain conditions, qualify as a dependent if he or she is a
qualifying relative. Sec. 152(a). Under section 152(d)(1), a
qualifying relative is an individual: (A) Wwo bears a qualifying
relationship to the taxpayer; (B) whose gross inconme for the year
is less than the section 151(d) exenption anount; (C) who
receives over one-half of his or her support fromthe taxpayer
for the taxable year; and (D) who is not a qualifying child of

t he taxpayer or of any other taxpayer for the taxable year.
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Section 152(d)(2)(A)-(G lists eight types of qualifying
rel ati onshi ps, seven of which involve various famli al
rel ati onshi ps that do not cover petitioner’s clained dependents.
The eighth type of qualifying relationship applies to an
i ndi vidual, other than the taxpayer’s spouse, who has the sane
princi pal place of abode as the taxpayer and is a nenber of the
t axpayer’s household for the taxable year. Sec. 152(d)(2)(H)
In order for an individual to be considered a nenber of a
t axpayer’s househol d, the taxpayer nust maintain the househol d,
and both the taxpayer and the individual nmust occupy the
househol d for the entire taxable year. Sec. 1.152-1(b), I|ncone
Tax Regs. A taxpayer maintains a household when he or she
furni shes nore than one-half of the expenses for the househol d.
See sec. 2(b); Rev. Rul. 64-41, 1964-1 C.B. (Part 1) 84.

Respondent has conceded that petitioner qualifies for head
of househol d status and thereby has effectively conceded that
petitioner maintained the household for 2005. dearly, M.
Pearson, A P., and J.P. occupied the household for all of 2005,
and petitioner furnished nore than one-half of the expenses for
t he household. Accordingly, each of themsatisfies the
qual ifying relationship test pursuant to section 152(d)(2)(H)

In addition, we conclude on this record that petitioner
provi ded over one-half of the support for Ms. Pearson, A P., and

J.P. for 2005. Furthernore, as menbers of the househol d, Ms.
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Pearson, A P., and J.P. are considered to have recei ved equal
parts of petitioner’s contributions as their support. See De La

Garza v. Comm ssioner, 46 T.C. 446 (1966), affd. per curiam 378

F.2d 32 (5th Cr. 1967). Just to nmake ends neet and provide for
the financial survival of their household, petitioner paid nost
of their personal |iving expenses.

Respondent does not contend and the record does not show
that the gross incone test is disputed. However, respondent
points out that it is likely that the children petitioner clained
as her dependents are the qualifying children of Ms. Pearson and
therefore are not petitioner’s qualifying relatives under section
152(d) (1) (D). We disagree.

Section 152(d) defines a qualifying relative for whomthe
t axpayer may cl ai ma dependency exenption deduction under section
151(c). Section 152(d)(1)(D) provides that an individual is not
a qualifying relative of the taxpayer if the individual is a
qualifying child of any other taxpayer. W conclude, as the
Commi ssioner has recently done in Notice 2008-5, 2008-2 |.R B
256, that a taxpayer otherwise eligible to claima dependency
exenption deduction for an unrelated child is not prohibited by
section 152(d)(1)(D) fromclaimng the deduction if the child s
parent (or other person with respect to whomthe child is defined
as a qualifying child) is not required by section 6012 to file an
incone tax return and does not file an inconme tax return or files

an income tax return solely to obtain a refund of w thheld incone
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taxes. M. Pearson, who as the grandnother of A P. and J.P.
coul d have cl aimed them as her qualifying children, was not
required to file, and did not file, an incone tax return for
2005. See sec. 6012(a)(1)(A)(i). One-half of her Soci al
Security disability benefits of $7,908 for that year was |ess
t han the base anount provided by section 86(c)(1)(A), so none of
her benefits were includable in gross inconme pursuant to section
86(a)(1). Thus, petitioner, not Ms. Pearson, was eligible to
claimand was entitled to the dependency exenpti on deductions for
A.P. and J.P. for 2005.°
2. Child Care Credit

Section 21(a) and (b)(2) generally provides for a child care
credit with respect to enploynent-rel ated expenses that are
incurred to enabl e the taxpayer to be gainfully enpl oyed,

i ncl udi ng expenses to care for a “qualifying individual”. Wth
exceptions not relevant here, a qualifying individual is
generally defined as an individual who is either a qualifying
child of the taxpayer (within the neaning of section 152(a)(1))
who has not turned 13 or a dependent of the taxpayer who is
physically or nentally incapable of caring for hinself or herself
and shares the sanme place of abode wth the taxpayer for nore

t han one-half of the taxable year. Sec. 21(b)(1).

5> W note that respondent does not contend that A P. and
J.P. were the qualifying children of their parents, who abandoned
t hem and provided nothing for their support.
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As previously discussed, J.P. was not a qualifying child of
petitioner within the neaning of section 152(a)(1), but only a
qual i fying relative under section 152(a)(2). Moreover,
petitioner does not allege and the record does not indicate that
either child is physically or nentally incapable of caring for
herself or hinmself. Although petitioner did pay nost of the
enpl oynent -rel ated expenses for the care of J.P. at La Petite
Acadeny, which enabled her to be enployed, the clained credit
nmust be disal |l omed because he was not her qualifying child under
the law. Accordingly, respondent’s determi nation on this issue
I S sustai ned.

3. Child Tax Credit and Additional Child Tax Credit

Section 24(a) authorizes a child tax credit with respect to
each qualifying child of the taxpayer. A qualifying child neans
an individual who neets the requirenents of section 152(c) and
who has not attained the age of 17. Sec. 24(c)(1l). Section
152(c) provides in pertinent part:

(1) I'n general.--The term“qualifying child”
means, With respect to any taxpayer for any taxable

year, an individual --

(A) who bears a relationship to the taxpayer
descri bed in paragraph (2),

(B) who has the sane principal place of abode
as the taxpayer for nore than one-half of such
t axabl e year,

(C© who neets the age requirenents of
paragraph (3), and
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(D) who has not provided over one-half of
such individual’s own support for the cal endar
year in which the taxable year of the taxpayer
begi ns.

(2) Relationship.--For purposes of paragraph
(1D (A), an individual bears a relationship to the
t axpayer described in this paragraph if such individual
I s--

(A) a child of the taxpayer or a descendant
of such a child, or

(B) a brother, sister, stepbrother, or
stepsister of the taxpayer or a descendant of any
such rel ative.

Neither A.P. nor J.P. satisfies the section 152(c)(2)
relationship test. Accordingly, they do not fit within the
meani ng of qualifying child as defined by section 24(c).
Therefore, petitioner is not entitled to a child tax credit for
either AAP. or J.P. for 2005.

Petitioner clainmed an additional child tax credit on the
basis of A P. and J.P. as qualifying children for taxable year
2005. Subject to limtations on the basis of adjusted gross
i ncone, a taxpayer is allowed for the year a child tax credit
with regard to each qualifying child of the taxpayer. Sec.
24(a). A portion of the child tax credit may be refundabl e as an
additional child tax credit if the taxpayer has an unused child
tax credit. Sec. 24(d).

Therefore, since there is no unused child tax credit,
petitioner is also not entitled to an additional child tax credit

for 2005 because A.P. and J.P. are not her qualifying children.



4. Earned | ncone Credit

Section 32(a)(1l) allows an “eligible individual” an earned
income credit against the individual’s incone tax liability.
Section 32(a)(2) limts the credit allowed through a phaseout,
and section 32(b) prescribes different percentages and anounts
used to calculate the credit. The limtation anmount is based on
t he amount of the taxpayer’s earned i ncome whether the taxpayer
has no children, one qualifying child, or two or nore qualifying
chi | dren.

To be eligible to claiman earned inconme credit with respect
to a child, the taxpayer nmust establish that the child is a
qualifying child of the taxpayer as defined in section 152(c).
Sec. 32(c)(3)(A). Neither AAP. nor J.P. is a qualifying child
under section 152(c), as previously discussed.

Al t hough petitioner is not eligible to claiman earned
i ncone credit under section 32(c)(1)(A) (i) for one or nore
qualifying children, she may be an eligi bl e individual under
section 32(c)(1)(A(ii). For 2005 a taxpayer is eligible under
this subsection only if his or her adjusted gross income was |ess
t han $11, 750. Rev. Proc. 2004-71, sec. 3.06, 2004-2 C B. 970,
973. Petitioner’s adjusted gross incone for 2005 was $29, 507.
Therefore, she is not eligible for an earned incone credit for

2005.



5. Education Credit

Section 25A(c) provides in part:
SEC. 25A(c). Lifetine Learning Credit. --

(1) Per taxpayer credit.--The Lifetinme Learning
Credit for any taxpayer for any taxable year is an
anount equal to 20 percent of so much of the
qualified tuition and rel ated expenses paid by the
t axpayer during the taxable year (for education
furni shed during any academ c period beginning in
such taxabl e year) as does not exceed $10, 000
($5,000 in the case of taxable years begi nning
before January 1, 2003).

(2) Special rules for determ ning expenses. --

* * * * * * *

(B) Expenses eligible for lifetime |earning
credit.--For purposes of paragraph (1),
qualified tuition and rel ated expenses shal

i ncl ude expenses described in
subsection(f)(1) with respect to any course
of instruction at an eligible educational
institution to acquire or inprove job skills
of the individual.

Section 25A(f) provides in part:

SEC. 25A(f). Definitions.--For purposes of this
section--

(1) Qualified tuition and rel ated expenses. - -

(A) I'n general.--The term“qualified tuition
and rel ated expenses” neans tuition and fees
required for the enrollnent or attendance
of - -

(1) the taxpayer,

(ii1) the taxpayer’s spouse, or

(1i1) any dependent of the taxpayer with

respect to whomthe taxpayer is all owed
a deduction under section 151,
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at an eligible educational institution for

courses of instruction of such individual at
such institution.

* * * * * * *

(2) Eligible educational institution.--The term
“eligible education institution” neans an
institution--
(A) which is described in section 481 of the
Hi gher Education Act of 1965 (20 U.S. C
1088), as in effect on the date of the
enactment of this section, and

(B) which is eligible to participate in a
program under title IV of such Act.

In order to inprove her job skills and maintain her position
as a corporal with the Virginia Peninsula Regional Jail,
petitioner took a college course at a qualified educati onal
institution in 2005 and paid the tuition expense of $218 as an
eligible student. She had adjusted gross incone of |ess than
$50, 000 for that year and claimed an exenption for herself. She
al so reported a tax of $943 on line 28 of her Form 1040A, U.S.
| ndi vi dual I ncone Tax Return. She clainmed a $44 education credit
on her return using the lifetinme learning credit. Respondent
di sallowed the credit in the notice of deficiency on the ground
that “one or nore dependent exenptions clainmed on your return
have been disallowed.” This obviously was referring to the
dependency exenption deductions clained for the children, A P.
and J.P. That was incorrect. Petitioner clainmed the credit for

the coll ege course she had taken.
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We concl ude on these facts that petitioner has net the
requirenents for the lifetine learning credit. See sec. 1.25A-
4(c)(2), Example (1), Incone Tax Regs. Therefore, respondent’s
determ nation on this issue is not sustained.

To reflect our disposition of the disputed issues and
respondent’ s concessi on,

Deci sion will be entered

under Rul e 155.




