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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
taxabl e year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s 2006
Federal income tax of $6,446, as well as a penalty under section
6662(a) of $1,289. Respondent subsequently conceded the penalty.

The central issue for decision is whether petitioner nust
recogni ze cancell ati on of indebtedness (CO) incone in 2006 and
if so, in what anount. Because we hold that petitioner did not
have CO income in 2006, we need not and do not discuss the
subsi di ary issue.

Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulated facts are so found. The stipulation of facts and
the attached exhibits are incorporated herein by this reference.
Petitioner resided in the State of Kentucky when the petition was
filed.

In 1983 petitioner and his then wife purchased a hone in
Newport, Kentucky. 1In 1999 they executed a nortgage on the
Newport property in favor of Associates Hone Equity Services,

Inc. (Honme Equity).

Petitioner and his then wife fell into arrears on the
nortgage held by Hone Equity. [In June 2000 Hone Equity secured
an In Rem Judgnent and Order of Sale in the Canpbell County

Circuit Court against petitioner and his then wife of $58, 796. 54.
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The Newport property was sold in foreclosure in August 2000.
After paynent of the costs of sale and other expenses and
application of the sale proceeds, the balance of the in rem

j udgnment was reduced to $35,247.00. In Novenber 2000 petitioner
and his then wife divorced.

I n Novenber 2000 Citigroup, the parent conpany of
Citinortgage, Inc. (CGtinortgage), acquired Hone Equity, thereby
succeeding to the nortgage given by petitioner and his then wfe
to Home Equity. www citibank.confciti/corporate/history/
associ ates. htm See Fed. R Evid. 201.

In 2007 Citinortgage issued a Form 1099-C, Cancel |l ati on of
Debt, jointly to petitioner and his ex-wife which reported
$35,247.81 in inconme fromcancellation of debt for the taxable
year 2006. The Form 1099-C was sent to petitioner and his ex-
wi fe at the Newport address and was therefore not received by
petitioner. Between the date of foreclosure in August 2000 and
t he i ssuance of the Form 1099-C in 2007, no collection efforts
were made by either Honme Equity or Citinortgage.

Petitioner filed a tinmely individual income tax return for
2006, but did not include the CO inconme on the return.

In a notice of deficiency respondent increased petitioner’s

i ncome by the anmount reported as CO inconme on the Form 1099-C.
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Di scussi on

A. Burden of Proof

We begin by observing that the subm ssion of a case fully
stipul ated does not alter either the burden of proof or the
requi renents otherw se applicable with respect to adduci ng proof
or the effect of failure of proof. Rule 122(b).

As a general rule, the Comm ssioner’s determ nations as set
forth in a notice of deficiency are presuned correct, and the
t axpayer bears the burden of proving that those determ nations

are erroneous. Rule 142(a)(1l); Wlch v. Helvering, 290 U S. 111

115 (1933). However, under certain circunstances the burden of
proof may shift to the Comm ssioner if the taxpayer introduces
credi bl e evidence with respect to any factual issue relevant to
ascertaining the incone tax liability of the taxpayer. Sec.
7491(a)(1).

If an information return, such as a Form 1099-C, serves as
the basis for the determ nation of a deficiency, section 6201(d)
may apply to shift the burden of production to the Conm ssioner.

See Estate of Gryder v. Comm ssioner, T.C Meno. 1993-141 (citing

Portillo v. Comm ssioner, 932 F.2d 1128 (5th Gr. 1991), affg. in
part and revg. in part T.C Meno. 1990-68). Section 6201(d)
provides that in any court proceeding, if a taxpayer asserts a
reasonabl e dispute with respect to the incone reported on an

information return and the taxpayer has fully cooperated with the
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Comm ssi oner, then the Conm ssioner has the burden of producing
reasonabl e and probative information in addition to such

i nformati on return. See McQuatters v. Commi ssioner, T.C Mno.

1998- 88.

Petitioner contends that section 6201(d) applies.

Petitioner further contends that the CO incone reported on the
Form 1099-C for 2006 was actually discharged in sone earlier
year.

Respondent has not refuted the application of section
6201(d). Indeed, respondent has not even argued (and the record
does not denonstrate) that petitioner failed to fully cooperate
with respondent. Therefore, we hold that section 6201(d) applies
and that the burden is shifted to respondent to produce
reasonabl e and probative information in addition to the Form
1099- C.

B. Cancellation of |ndebtedness | ncone

In general, the term“incone” as used in the Internal
Revenue Code neans inconme from any source, including inconme from

t he di scharge of indebtedness. Sec. 61(a)(12); Conmm Sssioner V.

d enshaw d ass Co., 348 U. S. 426 (1955); United States v. Kirby

Lunber Co., 284 U S. 1 (1931). For the year in issue
Ctinortgage issued to petitioner a Form 1099-C which reported
CA inconme of $35,247.81. According to respondent, that anount

is includable in petitioner’s 2006 incone.
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However, the nmonent it becones clear that a debt will never
be repaid, that debt nmust be viewed as havi ng been di scharged.

Cozzi v. Comm ssioner, 88 T.C 435, 445 (1987). Any identifiable

event that fixes the loss with certainty may be taken into

consideration. 1d. (citing United States v. S.S. Wiite Dental

Manuf acturing Co., 274 U.S. 398 (1927)); cf. sec. 1.6050P-

1(b)(2)(i), (iv), Inconme Tax Regs. (providing an exclusive |ist
of eight “identifiable events” under which debt is discharged for
information reporting purposes, including a discharge pursuant to
a foreclosure, the application of a defined policy of the
creditor to discontinue collection activity and di scharge the
debt, or the expiration of a nonpaynent testing period (usually
36 nonths)).

The determ nation of whether CO has occurred is fact
specific and often turns on the subjective intent of the creditor
as mani fested by an objectively identifiable event. Cozzi v.

Conmi ssi oner, supra. The issuance of a Form 1099-C is an

identifiable event, but it is not dispositive of an intent to

cancel indebtedness. Oaens v. Conmi ssioner, T.C. Mnp. 2002-253,

affd. in part, revd. in part and remanded 67 Fed. Appx. 253 (5th
Cir. 2003). Moreover, a nere bookkeeping entry by a creditor

does not result in CAO incone. Cozzi v. Conmm SSioner, supra.

I n August 2000 petitioner’s honme was sold in foreclosure and

the proceeds were used to partially satisfy an in rem judgnent
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hel d by Home Equity. The bal ance of the in rem judgnent was held
by Home Equity for 4 nonths and by G tinortgage for nore than 6
years after Citinortgage acquired Hone Equity. Fromthe tinme of
the foreclosure in August 2000 to the issuance of the Form 1099-C
in 2007, there was no collection activity by either Honme Equity
or Citinortgage. 1In addition, the Form 1099-C was sent to
petitioner at the Newport address in 2007, thereby denonstrating
that collection on the debt had not been pursued since 2000.
Finally, in several cases before this Court in which a nortgage
was forecl osed upon, generating CO inconme, the Form 1099-C was
issued in the sane year as the foreclosure, indicating that the
forecl osure was the identifiable event. See, e.g., Jelle v.

Commi ssioner, 116 T.C. 63 (2001); Stoddard v. Conm ssioner, T.C.

Meno. 2002-31; Johnson v. Conmi ssioner, T.C. Menp. 1999-162,

affd. without published opinion 211 F.3d 1265 (4th Cr. 2000).

I n support of respondent’s assertion that the CO occurred
in 2006, respondent relies solely on a naked Form 1099-C.
Respondent did not present one scintilla of other evidence to
support the incidence of CO inconme in 2006. Respondent has not
met his burden of production under section 6201(d). Therefore,
we hold that petitioner did not have CO incone in 2006.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




