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MVEMORANDUM OPI NI ON

MARVEL, Judge: This nmatter is before the Court on
respondent’s notion for summary judgnent, filed pursuant to Rule

121, and to inpose a penalty under section 6673.! Respondent

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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contends that there is no dispute as to any material fact
regarding this levy action and that respondent’s determnation to
proceed with collection of petitioner’s outstandi ng Federal
incone tax liabilities for 1993 and 1994 by | evy shoul d be
sustained as a matter of |aw

Summary adjudication is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary adj udi cation may be granted with respect to al
or any part of the |egal issues presented “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any

ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and

that a decision may be rendered as a matter of law.” Rule 121(a)

and (b); see Sundstrand Corp. v. Comm ssioner, 98 T.C 518, 520
(1992), affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v.

Commi ssioner, 90 T.C 753, 754 (1988). The noving party bears

the burden of proving that there is no genuine issue of naterial
fact, and factual inferences will be read in a nanner nost
favorable to the party opposi ng summary adj udi cation. Dahlstrom

v. Conm ssioner, 85 T.C 812, 821 (1985).

As explained in detail below, there is no genuine issue as

to any material fact, and a decision may be rendered as a matter
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of law. Consequently, we shall grant that part of respondent’s
notion as noves for summary adjudi cation under Rule 121.

Backgr ound

The record establishes and/or the parties do not dispute the
follow ng facts.?

Petitioner resided in Tulsa, Olahoma, on the date
petitioner filed her petition in this case.

Petitioner failed to file her Federal incone tax return for
1993. On January 18, 1996, respondent nailed a statutory notice
of deficiency to petitioner, in which he determ ned that
petitioner was liable for an incone tax deficiency and additions
to tax for 1993. Petitioner received the notice of deficiency
but did not petition this Court with respect to the notice of
deficiency. Subsequently, respondent assessed the incone tax
deficiency, additions to tax, and interest against petitioner on
July 22, 1996.

Petitioner also failed to file her Federal inconme tax return
for 1994. On COctober 22, 1996, respondent mailed a statutory
notice of deficiency to petitioner in which he determ ned that
petitioner was liable for an incone tax deficiency and additions

to tax for 1994. Petitioner received the notice of deficiency

2The facts material to the Court’s disposition of the notion
for summary judgnent are stated solely for purposes of deciding
the notion and are not findings of fact for this case. See
Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.
17 F.3d 965 (7th G r. 1994)
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but did not petition this Court with respect to the notice of
deficiency. Subsequently, respondent assessed the incone tax
deficiency, additions to tax, and interest against petitioner on
August 19, 1997.

On Decenber 17, 2001, respondent nailed to petitioner a
Final Notice - Notice of Intent to Levy and Notice of Your Right
to a Hearing (Letter 1058) covering the taxable years 1993 and
1994 after identifying a potential |evy source. On Decenber 29,
2001, petitioner tinely submtted Form 12153, Request for a
Col l ection Due Process Hearing, to respondent requesting a
heari ng under section 6330. On Form 12153, petitioner identified
t he taxabl e periods at issue as “beginning Jan. 1, 1993, ending
Dec. 31, 2001” and supplied the follow ng reasons for contesting
t he proposed collection action:

Cl ai mant never received cash. Caimant received bills

of credit. Cainmant provides noteabl e service.

Cl ai mant unable to neet cash demands. C ainmant DNA is

75+ years. Claimant did not file 1993 and 1994 1040A.

Civil penalties don’t apply. See 1040 & Sched. R
Attached to the Form 12153 was a Form 1040, U.S. Individual
| nconme Tax Return, for the period “Jan. 1, 1993, ending Dec. 31,
2001” containing handwitten entries claimng no gross inconme, no
taxabl e i ncome, no tax paynents, and no tax due. On the Form
1040, petitioner wote on line 61 (used for entering the anount

of tax overpaid), the word “UNKNOMN' and wote “MAXIMIUM on |ine

62 (used to quantify the tax refund due).
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By letter dated April 5, 2002, Appeals Oficer Brenda J.
Dodson advi sed petitioner that she had been assigned petitioner’s
case, and she expl ained the objective of a hearing under section
6330. Ms. Dodson also stated the followng with respect to
petitioner’s explanation of her disagreenent with the proposed
collection action set forth in Form 12153:

Based on your statenment on the Form 12153, you are

di sputing the proposed |evy action and that you had any
taxabl e i ncome for the periods in question. Based upon
my review of the case admnistrative file and revi ew ng
a transcript of the account in question it indicates
assessnents and bal ances due for the tax periods ending
Decenber 31, 1993 and Decenber 31, 1994. You were
afforded the opportunity to dispute the tax assessnents
upon i ssuance of the Notice of Deficiency. This notice
af forded you 90 days to petition the United States Tax
Court to contest the proposed tax determ nation. You
did not exercise this right, pronpting a default
resulting in the assessnents. Since you did not
petition the United States Tax Court during this 90-day
period you are not entitled to any further hearing
relating to the anmount of the liability for the 1993 or
1994 year under the Collection Due Process Hearing

pr ocedur es.

Ms. Dodson al so advi sed petitioner of collection alternatives but
poi nted out that two of those alternatives, an install nent
agreenent and the offer in conprom se, required that the
taxpayer’s filing obligations be current. M. Dodson enphasized
that petitioner had not filed Federal inconme tax returns for any
of the years 1995 t hrough 2000. She advi sed petitioner that
before the Service could evaluate any collection alternative,
petitioner nmust submt current financial infornmation, nust

indicate the nonthly install nment paynent petitioner believed she
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could afford, and nust file all delinquent tax returns. M.
Dodson requested that petitioner submt the requested information
by April 24, 2002, and stated that she would contact petitioner
to schedul e the hearing under section 6330 after she had an
opportunity to review the information petitioner submtted.

Petitioner did not supply the informati on enunerated in M.
Dodson’s April 5, 2002, letter. Instead, petitioner sent a
letter dated April 10, 2002, to the Internal Revenue Service in
&l ahoma City, OK and Kansas City, MO the pertinent part of
whi ch stated as foll ows:

Cl ai mant wai ves personal appearance. O aimant has not

wai ved 60 day due process and the admnistration is in

default. daimant is verily aggrieved. The IRS, OIC

has all the books and records that indicate that

Cl ai mant has no gainful activity. Cdaimant filed IRS

1040 and OTC 511 begi nning January 1 1993 endi ng

Decenber 31, 2001 no Federal incone. d ainmant never

recei ved cash and the adm ni stration books and records

do indicate no cash receipts before the tax and |iens.

Claimant is unable to do gai nful work.

Al t hough the Appeals Ofice in Cklahoma City received the letter
on April 12, 2002, the record is silent as to when Ms. Dodson
actually received and reviewed the letter.

By letter dated April 25, 2002, Ms. Dodson advi sed
petitioner that she had not received petitioner’s response to the
April 5, 2002, letter and set a new deadline of May 9, 2002, for
submtting the requested information. M. Dodson warned

petitioner that she would make a determ nation based on the

exi sting admnistrative record if she did not receive
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petitioner’s response by May 9, 2002. Petitioner responded in a
letter to Ms. Dodson dated April 30, 2002. Although several
exhibits were attached to the letter, none of the exhibits
supplied the information requested by Ms. Dodson. Petitioner’s
April 30, 2002, letter demanded that respondent pay her “al
al l omances, credits, standard deductions, benefits 1993 through
2001.”

On May 9, 2002, the Appeals Ofice issued a Notice of
Det erm nation Concerning Col |l ection Action(s) under Section 6320
and/or 6330 in which it determ ned the follow ng:

1. Al legal and procedural requirenents for the issuance
of the Notice of Intent to Levy had been net.

2. Prior to the Appeals officer’s consideration of the
i ssues raised by petitioner, the Appeals officer had had no
previ ous involvenent with respect to petitioner’s 1993 and 1994
incone tax liabilities.

3. None of the issues raised by petitioner were
meritorious.

4. Petitioner did not raise any spousal defenses.

5. Petitioner was not entitled to challenge the underlying
liabilities for 1993 and 1994 because she had received notices of
deficiency for those years.

6. The proposed |l evy action bal anced the need for efficient

collection of taxes with the legitimte concern of the taxpayer
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that the collection action be no nore intrusive than necessary
and was appropriate under the circunstances.

Petitioner mailed a letter dated May 19, 2002, to this Court
which this Court treated as a tinely, but inperfect, petition
appeal i ng respondent’s determ nation for 1993 and 1994. This
Court then mailed petitioner an order requiring her to file a
proper anmended petition. On June 17, 2002, this Court received
and filed petitioner’s anended petition, which purported to cover
the period from“1993 through present”.

In her original petition, petitioner alleged, anong ot her
t hi ngs, that she had no noney and requested that the Court send
her a formpetition and “Pauper’s Affidavit”. Petitioner did not
make any allegations in either her original petition or in her
anmended petition that the proposed |evy was inproper, nor did she
rai se any justiciable issue regarding the collection of the
assessed liabilities other than a general assertion that she had
no noney.

On Novenber 25, 2002, respondent filed a notion for summary
judgnent and to inpose a penalty under section 6673. In that
notion, respondent contends that he is entitled to sunmary
adj udication as a matter of |law, and he supports his contention
wth a declaration from Appeals Oficer Dodson, signed under
penal ties of perjury, and related exhibits. Respondent also

moves for the inposition of a penalty under section 6673 because
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he alleges that petitioner instituted this proceeding primarily
for delay and her position is frivolous and groundl ess. By order
dat ed Novenber 27, 2002, we directed petitioner to file a
response to respondent’s notion on or before Decenber 27, 2002.
Petitioner’s response, which we received on Decenber 18, 2002,
and filed as of that date, nerely asserts that she is unable to
pay and appears to maintain that respondent owes her noney.
Petitioner, however, did not support her contentions with any
docunentation of her alleged inability to pay or of her
entitlement to a refund.

Di scussi on

Juri sdiction

Respondent’s notice of determ nation addressed only
respondent’s proposed | evy action with respect to the taxable
years 1993 and 1994. Petitioner’s original petition referenced
only 1993 and 1994. In her anmended petition, however, petitioner
identified the periods at issue as 1993 through the present. In
order to avoid any confusion regarding the periods at issue, we
consider, on our own initiative, our jurisdiction over years
ot her than 1993 and 1994.

It is well settled that questions of jurisdiction nay be
rai sed by either party or the Court at any stage of a proceeding.

Moor hous v. Comm ssioner, 116 T.C. 263, 272 (2001) (citing Sm th

v. Comm ssioner, 96 T.C. 10, 13-14 (1991)). Qur jurisdiction
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under section 6330(d) “is dependent on the issuance of a valid
notice of determnation and a tinely petition for review’

Ofiler v. Conmi ssioner, 114 T.C. 492, 498 (2000). |If the

Appeals Ofice did not make a determ nation with respect to a
particul ar taxable period under section 6330, the absence of a
determ nation is grounds for dismssal of a petition regarding
such period. See id.

In this case, petitioner’s anended petition covered the
period from 1993 to the present. Respondent’s determ nation
under section 6330, however, only addressed 1993 and 1994, the
only years as to which respondent issued final notices of intent
to levy. Respondent issued no notices of intent to | evy and nade
no determ nation under section 6330 for years after 1994. W
hold, therefore, that we |ack jurisdiction under section 6330
over any taxable years other than 1993 and 1994.

1. Respondent’s Mbti on

A.  Summary Adj udi cati on

Section 6330(a) provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of their right to a hearing
before the levy is made. |f the person nakes a request for a
hearing, a hearing shall be held by the Internal Revenue Service
O fice of Appeals. Sec. 6330(b)(1). At the hearing, a taxpayer

may contest the existence and anount of the underlying tax
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l[tability only if the taxpayer did not receive a notice of
deficiency for the tax in question or did not otherw se have an
earlier opportunity to dispute the tax liability. Sec.

6330(c)(2)(B); see also Sego v. Comm ssioner, 114 T.C. 604, 609

(2000).

Foll owi ng a hearing, the Appeals O fice nust nmake a
determ nati on whether the proposed |evy action may proceed. In
so doing, the Appeals Ofice is required to take into
consideration the verification presented by the Secretary, the
i ssues raised by the taxpayer, and whether the proposed
coll ection action appropriately bal ances the need for efficient
collection of taxes with a taxpayer’s concerns regarding the
i ntrusiveness of the proposed collection action. Sec.
6330(c)(3). The taxpayer may petition the Tax Court or, in
limted cases, a Federal District Court for judicial review of
the Appeals Ofice’'s determ nation. Sec. 6330(d).

| f the taxpayer files a tinely petition for judicial review,
the applicabl e standard of revi ew depends on whether the
underlying tax liability is at issue. Were the underlying tax
l[tability is properly at issue, the Court reviews any
determ nation regarding the underlying tax liability de novo.
The Court reviews any other adm nistrative determ nation
regardi ng the proposed | evy action for abuse of discretion. Sego

v. Conm ssioner, supra at 610.
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1. Petitioner’s Underlving Tax Liabilities
for 1993-94

In her original petition and in her anended petition,
petitioner has asserted various argunents, nost of which are
confused and sonetines unintelligible. As best we understand
them however, the argunents appear to be directed to the
exi stence of the underlying tax liabilities for 1993 and 1994 and
are summari zed bel ow

a. Petitioner never received wages because wagering on the
job is illegal.

b. Petitioner did not receive any paynents in cash or
property; she received only Federal Reserve notes, which are not
cash, property, or assets of any kind.

c. The U S. CGovernnent owes petitioner noney in the form of
al l omances and credits to which she is entitled which the
Governnent has failed and refused to pay.

Each of the above-described argunents chall enges the exi stence or
anmount of the underlying tax liabilities for 1993 and 1994. See
sec. 6330(c)(2)(B)

The undi sputed facts in this case establish that petitioner
received a notice of deficiency for each of the years 1993 and
1994. Petitioner did not file any petition in this Court seeking
a redeterm nation of the proposed deficiencies. As a result,

upon the expiration of the statutory restriction on assessnent
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set forth in section 6213(a), respondent assessed the disputed
liabilities.

A taxpayer may contest his or her underlying tax liability
in a section 6330 proceeding only if he or she did not receive a
notice of deficiency for the taxes at issue or did not otherw se
have an opportunity to dispute the tax liability. Sec.
6330(c)(2)(B). Petitioner received notices of deficiency for
1993 and 1994. Consequently, petitioner, as a matter of |aw, was
not entitled to dispute the existence or anount of the underlying
tax liabilities for those years in a section 6330 proceedi ng.

2. The Appropriateness of the Proposed Coll ection
Acti on

Petitioner does not allege that the adm nistrative
proceeding in this case was defective. She alleges only that she
has no noney. W interpret petitioner’s allegation as a
contention that the liabilities are uncollectible due to her
inability to pay.

We begin by noting that the material facts are not in
di spute. Petitioner has unpaid Federal incone tax liabilities
for 1993 and 1994. Respondent issued a notice of intent to |evy
to petitioner and advised her of her right to request a section
6330 hearing. Because petitioner had received notices of
deficiency for the years at issue, petitioner was not entitled to
contest the underlying liabilities. Sec. 6330(c)(2)(B)

Petitioner’s only recourse was to denonstrate that the proposed
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| evy action was inappropriate, another collection alternative was
nore appropriate, an appropriate spousal defense applied, or sone
ot her relevant issue adversely affected respondent’s proposed
collection activity. Sec. 6330(c)(2). Nevertheless,
petitioner’s only contentions before the Appeals Ofice and
before this Court regarding the appropriateness of respondent’s
proposed collection action were that she is disabled and unabl e
to pay any liability and that she is entitled to a refund of
al l omances and credits. Petitioner waived her right to appear
personal |y at the hearing under section 6330 and submtted no
i nformati on what soever to either the Appeals Ofice or this Court
docunenting her assertion that she is unable to pay the subject
liabilities or that she is entitled to any refunds or credits.

Petitioner supplied us wwth no factual record on which we
coul d conclude that the Appeals Ofice's determnation permtting
the levy to proceed was an abuse of discretion. Consequently, we
shall grant respondent’s notion as to the summary adj udi cation
under Rule 121.

B. Respondent’s Request for Section 6673 Penalty

We turn now to that part of respondent’s notion that seeks a
penal ty agai nst petitioner under section 6673. Section 6673(a)
aut horizes this Court to inpose a penalty not in excess of
$25, 000 on any taxpayer who institutes or maintains proceedi ngs

in this Court primarily for delay, asserts a position in such
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proceeding that is frivolous or groundl ess, or unreasonably
failed to pursue adm nistrative renedi es.

Wi |l e we acknow edge respondent’s concerns regarding
petitioner’s argunents in this case, we are unable to conclude on
this record that petitioner instituted or maintained these
proceedings primarily for delay or that petitioner unreasonably
failed to pursue avail able adm nistrative renedies. Petitioner
tinely filed her petition in this case and has not taken any
steps to unduly prolong this proceeding. She has responded to
this Court’s orders by filing a tinely response to respondent’s
nmoti on, and she has even prepared and submtted a trial
menor andum required by the Court’s standing pretrial order issued
on Cctober 10, 2002. In addition, at the adm nistrative |evel,
petitioner made several attenpts to comrunicate with respondent
al though the letters that she sent were confused, uninformative,
and not hel pful in determ ning whether a |l evy was an appropriate
collection activity. The letters reflected a profound confusion
on the part of petitioner regarding her entitlenent to refunds
and credits arising fromsuch things as the personal exenption
and the credit for the disabled and elderly. W are not prepared
on this record to equate petitioner’s apparent confusion with a
deli berate attenpt on her part to delay or obfuscate.

We al so note that the record fails to establish that all of

petitioner’s clains were frivolous or groundless. Wile
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petitioner’s filings were confused, often unintelligible, and
sonetinmes rem ni scent of protester rhetoric, not all of the
argunents contained in those filings were frivolous or groundl ess
on their face. Petitioner’s principal claimwas that she is
i npoverished. 1In fact, she may well be. Unfortunately,
petitioner did nothing to prove her financial condition at the
section 6330 hearing before the Appeals Ofice. Although we have
no record before us to review for abuse of discretion, that sane
| ack of a record forecloses any conclusion we m ght otherw se
have reached that petitioner’s claimof poverty was either
frivolous or groundless.® Consequently, we shall deny that part
of respondent’s notion that seeks a penalty under section 6673.
We warn petitioner, however, that nost of her argunments in this
case were, to the extent that we understood them of the type
that mght justify the inposition of a section 6673 penalty if
petitioner were to assert those argunents again in another
judicial proceeding in this Court.
Concl usi on

We hold that the material facts are not in dispute and that
respondent is entitled to a summary adj udi cation as a matter of

law. We further hold that respondent correctly determ ned that

\We al so note that the administrative record contains no
i ndi cation that respondent warned petitioner that her argunents
were frivol ous or groundl ess or that her argunments m ght result
in the inposition of a sec. 6673 penalty.
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collection by |levy should proceed. W shall grant that part of
respondent’ s notion seeking summary adj udi cati on, deny that part
of respondent’s notion requesting the inposition of a penalty
under section 6673, and enter a deci sion uphol ding respondent’s
proposed col |l ection action.
To reflect the foregoing,

An appropriate order and

decision will be entered.




