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Ps are M. Lofstrom (H) and Paul a Lofstrom (W2).
H was previously married to Dorothy Lofstrom (W1). In
satisfaction of his alinony obligations to W1, H
transferred his $29,000 interest in a contract for deed
to W1, along with $4,000 in cash. Ps deducted as
alinony the value of the contract for deed. In
addition, Ps clainmed to operate the first floor of
their residence as a bed and breakfast (B&B) and
deducted rel ated expenses. H, a retired doctor, also
clainmed to be engaged in the business of witing for
profit and Ps deducted expenses attributable to H's
witing activities.

1. Held: A contract for deed is a third-party
debt instrunment under sec. 1.71-1T(b), Q&A-5, Tenporary
I ncone Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984).
Ps may not deduct as alinony the value of a contract
for deed transferred to W1 because it does not
constitute a cash paynment. 1d.; see secs. 61(a)(8),
71(a), 215(a) and (b).



2. Held, further, Ps nmay not deduct expenses for
a hotel or |ike establishnment because they used the B&B
for personal purposes for an indeterm nate anount of
time, and they failed to substantiate the expenses.
Sec. 280A (c)(1), (d)(1), (f)(1)(B), (9).

3. Held, further, Ps may not deduct witing
activity expenses where they failed to show that H was
engaged in the activity of witing for profit. Secs.
162, 183; sec. 1.183-2(a), Incone Tax Regs.

Steven Z. Kaplan, for petitioners.

Melissa J. Hedtke, for respondent.

OPI NI ON

KROUPA, Judge: Respondent determi ned a $10, 552 defici ency
in petitioners’ Federal incone tax for 1997 and a $2, 198
deficiency for 1998. After concessions,! the issues for decision
are:

1. Wether petitioners may claiman alinony deduction for
$29, 000 in 1997 for the transfer of a contract for deed. Because
we find the contract for deed does not constitute cash or a cash

equi val ent, we hold that they may not.

Petitioners conceded several deductions, including auto
expenses, |egal expenses for M. Lofstronis divorce, real estate
appr ai sal expenses, closing costs, flood insurance recovery
costs, tax return preparation fees, |and abstract costs,
utilities, travel expenses, and other expenses clained on
Schedule F, Profit or Loss From Farm ng, and Schedule C, Profit
or Loss From Busi ness.
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2. \Wether petitioners may deduct $19, 158 in 1997 for
expenses incurred in the operation of a bed and breakfast (B&B)
Because we find they used the B&B for personal purposes for an
indeterm nate period and failed to substanti ate expenses, we hold
that they may not deduct these expenses.

3. Wiether petitioners may deduct $1,664 in 1997 and $8, 413
in 1998 for expenses related to M. Lofstroms witing
activities. Because we find they failed to show t hat
M. Lofstromengaged in the activity of witing for profit, we
hold that they may not deduct these expenses.

Backgr ound

The parties submtted the case fully stipulated under Rul e
122.2 The stipulation of facts and acconpanying exhibits are
incorporated by this reference and are so found. Petitioners
resided in Overland Park, Kansas, at the tine they filed this
petition.

Trial was first scheduled for June 14, 2004, but was
conti nued because petitioners were in Africa. Trial was then
reschedul ed for June 6, 2005. Although petitioners were
represented by counsel, they were not present to testify or be

cross-exam ned. W adnmitted several docunents at trial,

2Al'l section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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including petitioners’ answers to interrogatories, over
respondent’ s objections, but warned petitioners that we would
accord little weight to the docunents. To hold otherw se would
prej udi ce respondent because he did not have the opportunity to
cross-exam ne petitioners regarding the authenticity of the
docunents or the veracity of petitioners’ answers to
interrogatories. W stand by that ruling. The factual
background is therefore based on the stipulation of facts and
exhibits submtted to the Court.

Petitioner Dr. Dennis Lofstrom (M. Lofstrom |eads a very
active life. For nost of his life, M. Lofstromlived and worked
in Mnnesota, where he raised a famly of 11 children with his
wi fe, Dorothy Lofstrom (Dorothy). M. Lofstroml|ater divorced
Dorothy and retired fromhis full-tinme medical practice. M.
Lof strom enbarked at age 70 in 1995 upon a nedical m ssionary
trip to Antarctica with his second wife, Paula Lofstrom (Paul a).
Petitioners enbarked upon another nedical mssionary trip in 2002
to serve at a hospital in Tanzania, Africa, for 5 years.

Thi s case concerns three varieties of deductions that
petitioners clained in 1997 and 1998. The first relates to
al i nony.

Al i nbny Deducti on

M. Lofstromwas ordered to pay Dorothy $1,500 per nonth in

al i nony (or support mai ntenance paynents) pursuant to their
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di vorce decree. M. Lofstrom stopped maki ng paynents sonetine in
1995 and a year l|later asked a M nnesota county court to term nate
his alinony obligations because his salary had been substantially
di m ni shed after retirement. The State court instead found

M. Lofstromin arrears to Dorothy for the tinme that he failed to
pay alinony and reduced his arrearage to a judgnent for $18, 000.
The State court did grant M. Lofstrom a reduction, however, in
his nmonthly alinobny paynments from $1,500 to $1, 000.

Shortly thereafter, Dorothy agreed to relinquish her past
and future clainms for alinony against M. Lofstromin exchange
for $4,000 cash and M. Lofstroms interest in a contract for
deed val ued at $29,000. The contract for deed entitled Dorothy
to principal and interest paynents until the principal was fully
paid.® Paynents under the contract for deed were to be nmade
irrespective of when Dorothy died.

Petitioners initially deducted as alinmony only the $4, 000
cash paynent on their joint return for 1997. They |ater anended
their return for 1997 and deducted the $29, 000 val ue of the
contract for deed. Respondent granted petitioners the $4, 000

deducti on but denied the $29, 000 deducti on.

3The contract for deed was entered into between
M. Lofstrom as trustee of the Dennis Lofstrom Trust, and Mark
Lofstrom the son of M. Lofstromand Dorothy. The contract for
deed required a $1, 408. 34 paynent upon execution, $4,200 or nore
annually at a rate of $350 nonthly, and interest at a rate of 7.5
percent per year
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Bed and Breakfast and Witing Activity Deductions

Petitioners al so deducted expenses related to a B&B that
they listed as their principal trade or business on Schedule C
Profit or Loss from Business, for 1997. Petitioners called the
B&B, “Angel’s Rest Arrowhead Ranch - Fly In Bed And Breakfast”
and listed related gross receipts of $649 and expenses of
$19, 158.4 Petitioners allowed M. Lofstrom s daughter and her
famly to use the B& rent-free for an unspecified period of tinme
that sanme year. Petitioners failed to introduce any evidence
that they rented the B& to anyone el se.

In addition, petitioners deducted expenses for
M. Lofstromis witing activities in 1997 and 1998.

Specifically, petitioners deducted $1,664 for travel expenses and
witing supplies in 1997 and $8,413 in 1998.

Respondent nail ed petitioners a deficiency notice on
Decenmber 20, 2002, disallowi ng their $29,000 alinony deduction
for 1997, B&B-rel ated deductions for 1997, and witing activity
deductions for 1997 and 1998. Petitioners tinely filed a
petition with the Court.

Di scussi on

W& nust deci de whether M. Lofstromis transfer of a contract

for deed constitutes deductible alinony. W nust al so decide

A this anpbunt, $12,622 is depreciation expenses, which
petitioners concede.
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whet her petitioners may deduct B&B expenses and witing activity

expenses. W first address who bears the burden of proof.
Petitioners bear the burden to prove that respondent’s

determnation is wong. See Rule 142(a); INDOPCO, Inc. V.

Comm ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, 290

U S 111, 115 (1933). Moreover, deductions are a matter of
| egi sl ative grace, and petitioners bear the burden to prove that

they are entitled to the claimed deductions.® See New Col oni al

lce Co. v. Helvering, 292 U S. 435 (1934); Hradesky v.

Commi ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976). |In addition, where as here petitioners
failed to testify, we can presune that their testinony would have

been unfavorable. Wchita Term nal El evator Co. v. Conm ssioner,

6 T.C. 1158, 1165 (1946) (citing Walz v. Fidelity-Phoenix Fire

Ins. Co., 10 F.2d 22 (6th Cr. 1926); Equip. Acceptance Corp. V.

Arwood Can Mg. Co., 117 F.2d 442 (6th Cr. 1941); Boneisler v.

M Jacobson Trust, 118 F.2d 261 (1st Cr. 1941); Hann v. Venetian

Blind Corp., 111 F.2d 455 (9th Cr. 1940); Sears, Roebuck & Co.

v. Peterson, 76 F.2d 243 (8th Cr. 1935)), affd. 162 F.2d 513

(10th Gir. 1947).

SPetitioners did not nove to shift the burden of proof to
respondent. Sec. 7491(a)(2)(A) and (B). Nor would petitioners
have qualified because they failed to present credible evidence,
substantiate their clained expenses, or maintain adequate books
and records.



A. Deduction for the Value of the Contract for Deed

Next, we address whether petitioners are entitled to deduct
as alinmony $29,000 for the value of a contract for deed that
M. Lofstromtransferred to Dorothy in 1997. Alinony (or
separ ate mai nt enance) paynents are deductible fromincone by the
payor and includable in the incone of the payee. Secs. 61(a)(8),
71(a), 215(a) and (b). The paynents nust neet certain
requi renents to be deductible, however. See secs. 71, 215.

Anong those requirenents,® payments nust be nade in cash or
a cash equivalent. See sec. 71(b)(1). A check or noney order
that is payable on demand is a cash equivalent. A debt
instrunment that is transferred is not. Sec. 1.71-1T(b), QRA-5,
Tenporary I ncone Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984).

This is the first time that this Court is asked to address
whet her the transfer of a third-party debt instrunment satisfies
the requirenents to qualify as alinony. Specifically, we address

whet her the “contract for deed” that M. Lofstromtransferred to

St her requirenents are that the alinony nmust be received by
a spouse under a divorce or separation instrunent, the paynents
cannot be designated in the divorce or separation instrunent as a
paynment for sonething other than alinony, the payee spouse and
t he payor spouse nust not be nenbers of the same household at the
time of paynent, and the paynents nust term nate at the death of
t he payee spouse. Sec. 71(b)(1)(A-(D).
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Dorothy in part satisfaction of M. Lofstrom s accrued and future
al i nrony obligations to Dorothy qualifies as alinony.’

A contract for deed is a financing arrangenent that allows a
buyer (or vendee) to purchase property by borrow ng the noney for

the purchase fromthe seller (or vendor). |In re Butler, 552

N. W2d 226, 229-230 (Mnn. 1996). Here, M. Lofstrom had
transferred property to Mark Lofstromin return for periodic
paynments from Mark Lofstromuntil the full principal anmount, with
interest, was paid. The contract for deed represented,

therefore, a debt obligation of Mark Lofstromto M. Lofstrom
Because the contract for deed transferred to Dorothy is a debt
instrument of a third party, it does not qualify as a cash
paynent and is not deductible as alinony.® See secs. 71(b)(1),

215(a); sec. 1.71-1T(b), Q&A-5, Tenporary |Incone Tax Regs.,

"The M nnesota | egislature has sanctioned contracts for deed
because they provide a useful alternative financing nechani sm
whi ch pronotes the availability of credit and the transferability
of property. In re Butler, 552 N.W2d 226, 229-230 (M nn. 1996)
(citing Mnn. Stat. sec. 559.205-.216 (1994)).

8Furt her, once M. Lofstromtransferred the contract for
deed to Dorothy, Mark Lofstromis liability to make paynents under
the contract would not end at Dorothy’ s death. W note that
al i nrony does not include a liability to nmake paynents after the
payee’s death. Sec. 71(b)(1)(D); see also Sugarnan v.
Comm ssioner, T.C Meno. 1996-410 (paynents found in the nature
of a property settlenment rather than alinony where paynents woul d
not necessarily have termnated if the taxpayer died before the
end of the paynent stream because the taxpayer’s estate woul d
have had a valid claimfor the remainder of the paynents).
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supra. Accordingly, we sustain respondent’s determ nation
di sal l owi ng a deduction for the value of the contract for deed.?®

B. Bed And Br eakf ast Expenses

We nust next determ ne whether petitioners are entitled to
deduct expenses related to operating a B& on the first floor of
their hone. GCenerally, taxpayers are restricted from deducting
expenses of their residences, or nore specifically, expenses
related to a “dwelling unit” that taxpayers use as a persona
resi dence. ® Sec. 280A(d)(1).

Petitioners admt that they used their dwelling unit, at
| east in part, as a personal residence. Unless an exception
applies, therefore, petitioners may not deduct expenses of their
resi dence. Respondent argues, and we agree, that petitioners
failed to substantiate and hence neet their burden to prove that
they operated a portion of their residence as a busi ness.

Deducting the business portion of a dwelling unit is
restricted. For exanple, if personal use of the business portion

of a dwelling unit exceeds the greater of 14 days or 10 percent

W find no merit in petitioners’ argunents concerning the
doctrines of “constructive receipt” or “origin of claint to
characterize the transfer of the contract for deed as alinony.

10Thi s general rule does not apply to those expenses that
are deductible regardl ess of any connection with a trade or
busi ness, such as nortgage interest on the residence under sec.
163, real estate taxes under sec. 164, or casualty | osses under
sec. 165. Sec. 280A(Db).
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of the nunber of days the unit is rented at fair rental value, no
deduction is allowed. Sec. 280A(a), (d)(1). Nor may taxpayers
deduct expenses for the portion of a residence not “exclusively”
used for business purposes. See sec. 280A(c)(1l), (f)(1)(B); see

al so Langer v. Conmm ssioner, 989 F.2d 294, 295 (8th Cr. 1993)

(affirmng this Court’s denial of a hone office deduction based
on taxpayer’s failure to show exclusive use); Byers v.

Comm ssioner, 82 T.C. 919, 925 (1984) (rent-free personal use of

a unit barred a finding that the unit was used exclusively as a

hotel); &Gigg v. Comm ssioner, T.C Meno. 1991-392, affd. 979

F.2d 383 (5th GCr. 1992). Personal use includes use by a
t axpayer’s lineal descendants, unless fair rental value is paid.
See sec. 267(c)(4).

Petitioners admt that M. Lofstrom s daughter (and her
famly) used the B&B rent-free for an indefinite period of tine
in 1997, which constitutes personal use by petitioners. See sec.
280A(d) (2) and (3). Because petitioners have not shown how | ong
M. Lofstrom s daughter stayed,!! petitioners have failed to neet
their burden that personal use of the B&B did not exceed the
greater of 14 days or 10 percent of the nunmber of days that the

unit was rented at fair rental value.'? See sec. 280A(d) (1),

1petitioners vaguely assert that she stayed on a “single
occasion.”

2Nor have petitioners carried their burden to prove that
they rented the unit for at |east 15 days in 1997. See sec.
280A(Qg); Stoddard v. Conmm ssioner, T.C Menop. 2002-31 (renta
(continued. . .)
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(2)(A). Petitioners have also failed to show that they used the
B&B excl usively for business purposes.

Further, petitioners did not substantiate the B&B expenses.
They produced no books or records substantiating, anong ot her
t hi ngs, the amount of rent collected, the nunber of days that
guests stayed, or the rates that guests paid. W are left with
l[ittle nore than petitioners’ Schedule C, on which they listed
mar gi nal gross inconme for the B& and substantial expenses. A
schedul e of expenses is not sufficient to neet petitioners’

burden, however. See duck v. Comm ssioner, 105 T.C. 324, 338

(1995) (summary schedules insufficient to entitle taxpayer to

cl ai mred deductions). Accordingly, based upon a |ack of
substantiation, a general dearth of evidence, and the personal
use of the B&B, petitioners are not entitled to deduct any of the
di sputed expenses for any portion of their residence in 1997. W
t herefore sustain respondent’s disall owance of the B&B expenses.

C. Witing Activity Expense

Finally, we nust determ ne whether petitioners nmay deduct
expenses in 1997 and 1998 related to M. Lofstroms witing
activities. The evidence includes manuscripts that M. Lofstrom
all egedly drafted, including a science fiction novel called “Qut

of the Mando Gal axy by Nnak Kanon” and a health and fitness book

2, .. continued)
expenses not deducti bl e where taxpayer did not rent residence at
| east 15 days and personal use exceeded 14 days).
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call ed “A Commpon Sense Approach to Wight Loss, Nutrition
Physi cal Fitness, and Exercise for the Non-Fanatic of Al Ages.”
We accord little weight to these subm ssions, however, because
respondent did not have the opportunity to cross-exani ne
M. Lofstromat trial. Respondent argues nonethel ess that, even
considering these manuscripts, petitioners have not shown that
M. Lofstromengaged in his witing activities for profit. W
agr ee.

Taxpayers may deduct ordinary and necessary expenses paid or
incurred during the taxable year in carrying on any trade or
busi ness. See sec. 162. To do so, taxpayers nust denonstrate
that they were involved in the activity on a continuous and
regul ar basis and that their purpose for engaging in the activity

was for income or profit. See Conm ssioner v. Goetzinger, 480

US 23, 35 (1987); Wttstruck v. Conmm ssioner, 645 F.2d 618, 619

(8th Gr. 1981), affg. T.C. Menp. 1980-62; Jasi onowski V.

Comm ssioner, 66 T.C. 312, 320-322 (1976); Centile v.

Comm ssioner, 65 T.C. 1, 4 (1975); sec. 1.183-2(a), |Incone Tax

Regs. \Whether the required profit objective exists is determ ned
on the basis of all the facts and circunstances of each case.

See Hirsch v. Conm ssioner, 315 F.2d 731, 737 (9th Gr. 1963),

affg. T.C. Menp. 1961-256; Golanty v. Conm ssioner, 72 T.C. 411,

426 (1979), affd. w thout published opinion 647 F.2d 170 (9th

Cr. 1981); sec. 1.183-2(a), Inconme Tax Regs. Wile a reasonable
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expectation of profit is not required, the taxpayer’'s objective

of making a profit nust be bona fide. See Wttstruck v.

Conmi ssi oner, supra at 619; Elliott v. Commi ssioner, 84 T.C. 227,

236 (1985), affd. w thout published opinion 782 F.2d 1027 (3d
Cr. 1986). The Court gives greater weight to objective factors
in making the factual determnation than to a taxpayer’s nere

statenent of intent. See Indep. Elec. Supply, Inc. v.

Comm ssioner, 781 F.2d 724 (9th Gr. 1986), affg. Lahr v.

Conmi ssioner, T.C. Menp. 1984-472; Dreicer v. Conm ssioner, 78

T.C. 642, 645 (1982), affd. w thout opinion 702 F.2d 1205 (D.C
Cir. 1983); sec. 1.183-2(a), |Incone Tax Regs.

W consi der several factors®® in determ ning whet her
M. Lofstromwas engaged in the witing activity for profit,
i ncluding the manner in which he carried on the activity, the
tinme and effort he expended on the activity, the history of

income or loss with respect to the activity, and the anmount of

13The Court generally considers nine nonexclusive factors
for determ ning whet her taxpayers engaged in an activity for
profit. Sec. 1.183-2(b), Incone Tax Regs. Petitioners here
failed to produce rel evant evidence regardi ng many of the
factors, and we consequently confine our analysis to four of the
nine factors. The nine factors are: (1) The manner in which the
t axpayer carried on the activity; (2) the expertise of the
t axpayer or his advisers; (3) the time and effort expended by the
taxpayer in carrying on the activity; (4) the expectation that
the assets used in the activity may appreciate in value; (5) the
success of the taxpayer in carrying on other activities for
profit; (6) the taxpayer’s history of inconme or |osses with
respect to the activity; (7) the anount of occasional profits, if
any, which are earned; (8) the financial status of the taxpayer;
and (9) elenents of personal pleasure or recreation. 1d.
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any profits that he earned. Sec. 1.183-2(b)(1)-(9), Incone Tax
Regs. The individual facts and circunstances of each case are
the primary test, and no factor or set of factors is necessarily

controlling. See Hendricks v. Conmm ssioner, 32 F.3d 94, 98 (4th

Cr. 1994), affg. T.C. Meno. 1993-396; Brannen v. Conm Ssioner,

722 F.2d 695, 704 (11th Cir. 1984), affg. 78 T.C. 471 (1982);

Keanini v. Conm ssioner, 94 T.C. 41, 46 (1990); Allen v.

Comm ssioner, 72 T.C. 28, 34 (1979); sec. 1.183-2(b), Incone Tax

Regs.

Petitioners failed to identify the amount of tine that
M. Lofstromspent witing during the years at issue or whether
he had anyt hi ng published.! Nor did petitioners report any
gross or net inconme on their returns for M. Lofstromis witing
activities. Rather, petitioners reported a string of |losses, in
the years at issue and in 3 prior years (from 1994 to 1998).
These factors, taken together, indicate that M. Lofstromwas not

involved in the witing activity for profit.™ See Zuckernman v.

Comm ssioner, T.C Meno. 1984-192 (substantial incone from other

YpPetitioners clained, in their answers to interrogatories,
that M. Lofstromwites “many nights and weekends” and once had
“100 copies” of sonething “distributed free of charge.”

The only information petitioners offered to prove
M. Lofstromis profit notive was a day-of-trial deluge of
m scel | aneous handwitten notes, correspondence with publishers,
a typewitten “novel”, and hundreds of handwitten notes on
health, fitness, and dieting. W accord little weight to these
docunents because M. Lofstromdid not testify.
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sources, | osses over a nunber of years, and tax benefits are
features characteristic of an activity not operated for profit).
Accordingly, we find that petitioners failed to neet their burden
to establish that M. Lofstromengaged in his witing activities
with a bona fide profit objective.
Concl usi on

We sustain respondent’s determ nations in the deficiency
notice for 1997 and 1998. 1In reaching our holding, we have
considered all argunents nmade, and, to the extent not nentioned,
we conclude that they are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




