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MVEMORANDUM OPI NI ON

NAMEROFF, Special Trial Judge: This case is before the

Court on cross-notions to dismss for lack of jurisdiction. It
was heard pursuant to section 7443A. Respondent contends that
petitioners failed to file their petition within the tine

prescribed by section 6213(a),! while petitioners contend that

1 Al section references are to the Internal Revenue Code.
All Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.



the notice of deficiency was invalid because respondent failed to
mail it to petitioners’ |ast known address. Petitioners resided
at 6100 Edi nger Avenue, #634, Huntington Beach, California 92647
(the Edi nger Avenue address), at the tinme they filed their
petition.

Respondent determ ned a deficiency in petitioners’ 1992
Federal inconme tax in the amount of $12,959 and an accuracy-
rel ated penalty under section 6662(a) in the amobunt of $2,592.
On July 16, 1996, respondent mailed duplicate copies of the
notice of deficiency by certified mail to 11815 Bl ake Road,
Wlton, California 95693-8542 (the Bl ake Road address), and to
17931 Fern Point Circle, Huntington Beach, California 92647 (the
Fern Point Circle address). The petition was filed herein on
Cctober 7, 1998, nore than 2 years after the mailing of the
notice of deficiency. Respondent alleges that the notice mailed
to the Fern Point Crcle address was returned undeliverable, but
that the one mailed to the Bl ake Road address was not.

During the exam nation of petitioners’ 1992 Federal incone
tax return, petitioners signed and submtted to the Internal
Revenue Service a Form 2848, Power of Attorney and Decl aration of
Representative, nam ng Janmes F. Christensen (M. Christensen),
3151 Airway Avenue, Suite Bl, Costa Mesa, California 92626 (the
Airway Avenue address), as their representative. The Form 2848

was dated by petitioners on Novenber 22, 1995, and by M.
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Chri stensen on Novenber 30, 1995. (W note that the address of
petitioners shown on the Form 2848 was the Fern Point Crcle
address). On Cctober 16, 1996, respondent sent a copy of the
notice of deficiency for petitioners’ 1992 taxable year to M.
Christensen by regular mail. M. Christensen received the notice
of deficiency but did not advise petitioners of the receipt
because he believed that petitioners’ 1992 return was being
handl ed by a San Francisco lawfirm M. Christensen filed the
copy of the notice of deficiency in his records.

Page 2 of the Form 2848, under the heading “Notices and
Communi cations”, states: “Notices and other witten
communi cations will be sent to the first representative |isted on
line 2.7 The formfurther provides two blocks to be checked to
vary the statenent, but neither bl ock was checked.

By letter dated July 13, 1995, petitioners advised Revenue
Agent Curtis Lawrence that they had noved to northern California
in August 1994. The letter continues: “l request any inquiry
required in regards to Maranto Enterprises be forwarded to a
| ocation closier [sic] to my hone.” The letter reflects the
Bl ake Road address. Petitioners filed their 1994 Federal incone
tax return in October of 1995. That return reflects the Bl ake
Road address.

This Court’s jurisdiction to redeterm ne a deficiency

depends upon the tinely issuance of a valid notice of deficiency



and a tinely filed petition. See Rule 13(a), (c); Monge v.

Comm ssioner, 93 T.C. 22, 27 (1989); Normac, Inc. v.

Commi ssioner, 90 T.C 142, 147 (1988). Section 6212(a)

aut hori zes the Secretary, upon determning that there is a
deficiency in income tax, to send a notice of deficiency “to the
t axpayer by certified or registered mail.” Section 6212(b)
provides that a notice of deficiency, in respect of an inconme
tax, “shall be sufficient” if it is “mailed to the taxpayer at
his | ast known address”. Cenerally, the Conm ssioner has no duty
to effect delivery of the notice after it is miled to the

t axpayer’s | ast known address. See Monge v. Conm ssioner, supra

at 33.

Nei t her section 6212 nor the regul ati on promnul gat ed
t hereunder, section 301.6212-1, Proced. & Adm n. Regs., defines
what constitutes a taxpayer’s “last known address”. W have
defined it as the taxpayer’s |ast pernanent address or | egal
resi dence known by the Conm ssioner, or the |ast known tenporary
address of a definite duration to which the taxpayer has directed
t he Comm ssioner to send all comunications during that period.

See Weinroth v. Conm ssioner, 74 T.C. 430, 435 (1980); Ata

Sierra Vista, Inc. v. Conm ssioner, 62 T.C 367, 374 (1974),

affd. wi thout published opinion 538 F.2d 334 (9th Gr. 1976).
Stated otherwise, it is the address to which, in light of all the

surroundi ng facts and circunstances, the Comm ssioner reasonably



beli eved the taxpayer wi shed the notice to be sent. See Winroth

V. Conm ssioner, supra. The relevant focus is thus on the

Comm ssi oner’ s knowl edge, rather than on what in fact may have
been the taxpayer’s actual address in use. See Brown v.

Comm ssioner, 78 T.C. 215, 219 (1982) (citing Alta Sierra Vista,

Inc. v. Conm ssioner, supra at 374.)

In Abeles v. Conmm ssioner, 91 T.C. 1019 (1988), we held that

a taxpayer’s |ast known address is the address shown on his nost
recent return, absent clear and concise notice of a change of

address. See Mnge v. Conmi ssioner, supra at 28. Under this

principle, the Bl ake Road address was petitioners’ |ast known
address as it was shown on petitioners’ 1994 Federal incone tax
return, the last return filed before July 16, 1996.

A validly executed power of attorney may suffice to render
an attorney’ s address the taxpayer’s “last known address” if it
directs that all original notices and witten comuni cati ons be

sent to the taxpayer at the attorney’' s address. See D Andrea v.

Conmm ssioner, 263 F.2d 904 (D.C. Cr. 1959); Reddock v.

Comm ssioner, 72 T.C. 21 (1979); Lifter v. Conmm ssioner, 59 T.C

818, 821 (1973).

The Form 2848 executed by the taxpayers in the above-cited
cases directed the taxpayers to choose between having originals
or copies of all notices and witten comruni cations sent to their

representatives. The new Form 2848, which was revised in
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February 1993 and which is involved in this case, provides sinply
that “notices and other witten conmunications will be sent” to
the taxpayer’s designee. W have previously held that that

| anguage is sufficient to render the address of the taxpayer’s
representative the “last known address” of the taxpayer. See

Honts v. Comm ssioner, T.C Meno. 1995-532. Under this

principle, the notice mailed to M. Christensen at the A rway
Avenue address, and received by him was sent to petitioners’
| ast known address.

Petitioners contend that respondent should have nail ed the
notice of deficiency to the Edi nger Avenue address. W disagree.
As indicated above, the address shown on petitioners’ nost
recently filed return serves as notice to respondent of
petitioners’ |ast known address unl ess respondent was given cl ear
and concise notification of a change in that address.
Accordingly, petitioners’ 1994 return, which was filed in October
of 1995, was the last filed return before the mailing of the
notice of deficiency for 1992. Petitioners’ 1995 return show ng
t he Edi nger Avenue address was filed after the mailing of the
notice of deficiency by certified mail to the Bl ake Road address.

Petitioners’ contention that they provided a new address to
respondent’s Appeals Ofice orally in a tel ephone conversation
has not been proven. Petitioner husband testified to such a

conversation, but his testinony was rather vague. On the



contrary, the person to whom he spoke, Janet Cole, fromthe Los
Angel es Appeals Ofice, recalls the conversation but does not
recall receiving any added information as to petitioners’ new
address. The Appeal s docunentary record in the case, attached to
t he suppl enent to respondent’s notion to dismss for |ack of
jurisdiction, reflects that an entry was nade at sone
undeterm ned time, changing the Fern Point Crcle address to the
Bl ake Road address.

Moreover, in March 1996, petitioner husband filed a
voluntary petition in bankruptcy in the U S. Bankruptcy Court for
the Eastern District of California, Sacranento Division, in which
he listed the Bl ake Road address as his current address.

| f the Bl ake Road address was not petitioners’ |ast known
address, then certainly the Airway Avenue address for M.

Chri stensen woul d have been petitioners’ |ast known address. See

Honts v. Conmmi ssioner, supra. The record is clear that

respondent mailed by regular mail a copy of the notice of
deficiency for 1992 to M. Christensen on October 16, 1996, and
that he received it. Petitioners contend that respondent has
failed to prove the exact date upon which M. Christensen
received it, but we do not believe that is necessary. Respondent
did offer testinony of a representative of the U S. Postal
Service that mail fromrespondent’s office to M. Christensen’s

of fice would normally have been received within 2 or 3 days, and
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we find that such testinony, in conjunction with M.

Chri stensen’s adm ssion of receipt, is satisfactory evidence that
the mail was delivered in the regular course of business, and
that M. Christensen tinmely received the docunent.

Petitioners then contend that respondent did not mail the
notice of deficiency to M. Christensen’s office by certified
mail. We note that the U S. Court of Appeals for the Third
Circuit has squarely addressed and rejected this argunent in

Berger v. Conm ssioner, 404 F.2d 668 (3d Cr. 1968), affg. 48

T.C. 848 (1967). See also Freiling v. Conm ssioner, 81 T.C. 42,

51 n.13 (1983); Bal kissoon v. Comm ssioner, T.C Meno. 1992-322,

affd. 995 F.2d 525 (4th Gr. 1993). |In Berger v. Conm Ssioner,

supra at 675, the court stated:

We therefore reject a construction of the procedural
provi sions of section 6212 which would yield the
startling conclusion that a notice given to clients
and their |awer is inadequate even though they
received it in due course, sinply because the | awer’s
copy shoul d have been the original, and the channel of
certified mail which was used for the taxpayers should
have been used for the | awyer.

Accordingly, we hold that the notice of deficiency for

petitioners’ 1992 taxable year was validly sent to petitioners’



| ast known address and that the petition filed nore than 2

years |later was untinely.

An order will be entered

granting respondent’s notion

to dism ss and denyi ng

petitioners’ notion to

dism ss.



