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Pis majority owner and principal officer of C,
which failed to pay enpl oynent taxes. R nmailed a
notice of intent to assess sec. 6672, I.R C, trust
fund penalties to P at P s |last known address. P did
not receive Rs notice and the penalties were assessed.
R notified P of the intent to file a notice of Federal
tax lien wth respect to the penalties. P
adm ni stratively appeal ed and also filed a request to
abate the penalties. After adm nistrative review of
R s decision to file alien, R determ ned to proceed
with the lien filing. P s abatenment request was al so
deni ed. P appeal ed both decisions to R s Appeal s
Ofice. During the hearing, an Appeals officer
si mul taneously considered Rs intent to file a lien and
denial of P's abatenent request. The Appeals officer
determ ned that P was not entitled to contest the
penalties as part of the hearing as it related to the
lien filing. During the sanme hearing the Appeal s
officer did consider the nerits of the penalties as it
related to review of P's abatenent request
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The questions presented are: (1) Wether
pursuant to sec. 6330(c)(2)(B), I.R C a taxpayer
has “otherwi se [had] an opportunity to dispute” a
sec. 6672, I.R C., penalty and therefore is
precluded fromchallenging the nerits of that
penalty at a collection due process hearing where
t he taxpayer never received a notice of intent to
assess the penalty; (2) whether at any juncture
during the admnistrative proceedings P “otherw se
[ had] an opportunity to dispute” the sec. 6672,
|. R C., penalties, thereby precluding P from
challenging the nmerits of the penalties at P's
col | ection due process hearing, and if not,
whether P s underlying liabilities are before the
Court for de novo review, (3) whether, for
pur poses of sec. 6672, |.R C., the validity of Rs
notice of intent to assess trust fund recovery
penal ti es depends upon a taxpayer’s receipt of
that notice; (4) whether Pis liable for sec.
6672, |1.R C., penalties because Pis a
“responsi bl e person” who willfully failed to pay
over C s enploynent taxes; and (5) whether R's
decision to uphold the lien filing was an abuse of
di scretion.

1. Held: A taxpayer nust receive a sec.
6672, 1.R C., notice of intent to assess a trust
fund recovery penalty to have “otherw se [had] an
opportunity to dispute” that tax liability under
sec. 6330(c)(2)(B), .RC. P did not receive Rs
notice of intent to assess sec. 6672, |I.R C
penalties and did not “otherw se have an
opportunity to dispute” the underlying tax
liability.

2. Held, further, P did not “otherw se have
an opportunity to dispute” P s underlying tax
l[iability at any time during the admnistrative
proceedi ngs. Held, further, P raised Ps
ltability for the sec. 6672, I.R C., penalties at
P's collection due process hearing. P s liability
for the trust fund recovery penalties is,
therefore, before this Court for de novo review

3. Held, further, a notice of intent to
assess sec. 6672, I.R C., penalties is valid for
pur poses of assessing the penalties even where a
t axpayer does not receive the notice.
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Consequently, even though P did not receive R's
notice, Rvalidly assessed trust fund penalties.

4. Held, further, Pis a “responsible
person” who willfully failed to pay over Cs
wi thhol ding taxes and Pis liable for the trust
fund penalties.

5. Held, further, R s decision to uphold the
lien filing was not an abuse of discretion.

Mattie Marie Mason, pro se.

Susan K. Greene, for respondent.

OPI NI ON

CERBER, Judge: This case arises froma petition for
judicial review filed in response to a Notice of Determ nation
Concerning Col l ection Actions(s) Under Section 6320 and/or 6330
(notice of determnation) issued to petitioner Mattie Marie
Mason.! The overall question is whether respondent may proceed
with the collection action. The answer depends upon whet her
petitioner is liable for trust fund penalties assessed agai nst
her as a responsible person for failure to collect and pay over

wi t hhol di ng taxes of New Life Perinatal Health Care Services Inc.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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(New Life), for tax periods ended Decenber 31, 2001, March 31,
June 30, and Septenber 30, 2002, and Septenber 30, 2003.2

Backqgr ound?

Petitioner resided in Texas at the time her petition was
filed.* She earned a bachel or of science degree in nursing in
1978 and t hereupon conmenced a 30-year career as a registered
nurse. The focus of that career has been on providing services
to pregnant and parenting wonen, especially teenagers. [In 1989
petitioner incorporated New Life under the laws of the State of
Texas. Corporate shares of New Life have at all relevant tines
been held 75 percent by petitioner and 25 percent by her husband
Phillip Mason (M. Mason). Petitioner served as president and
treasurer of New Life, while M. Mason served as vice president
and secretary. New Life elected to be treated as an S
corporation for Federal tax purposes.

New Life was licensed in the State of Texas as a hone health

agency. Through New Life, petitioner engaged in her primry

2The notice of determ nation reflects zero liability for the
period ended Sept. 30, 2001. Petitioner paid the liability for
this period, and she now seeks a refund. W do not have
jurisdiction to review that period. See G eene-Thapedi V.
Comm ssioner, 126 T.C. 1, 11 (2006).

3The parties’ stipulation of facts and the attached exhibits
are incorporated herein by this reference.

‘At the time this case was petitioned, petitioner had
el ected the small tax case procedures. Before the comencenent
of the trial, with the agreenent of the parties, the Court
renmoved this case fromsnall tax case status.
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busi ness activities of providing services to pregnant and
parenti ng wonen, especially teenagers. New Life's m ssion
i ncl uded, anong ot her things, honme health care services, case
managenent services for public and private third-party entities,
heal th care education and consulting services and prograns (e.g.,
prograns ai med at prevention of pregnancy, school dropout, and
illicit drug use anong at-risk youth).

Case managenent prograns accounted for the majority of New
Life s business and revenues. |In conducting that portion of the
busi ness, New Life would enter into contracts with entities such
as school districts or hospitals to adm ni ster the provision of
services to targeted high-risk groups. New Life, in turn, would
hi re i ndependent contractors wi th backgrounds as registered
nurses or social workers to serve as “case nmanagers” providing
care services to the particular patients or “clients” referred
through the entities. Because the clients were principally high-
ri sk pregnant and parenting wonen, especially teenagers, nmuch of
the revenue earned by New Life for their care was obtained
t hrough the Medicaid prograns of the Texas Departnent of Health.

As New Life grew throughout the 1990s, petitioner assenbl ed
an adm nistrative staff of approximately seven enpl oyees to
manage the business and performclerical support functions.
Petitioner used a team nmanagenent approach in conducting New

Life's day-to-day operations. She del egated substanti al
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authority to staff nenbers so that they could i ndependently
handl e their admnistrative portion of New Life’'s operation.

Key menbers of that teamduring the late 1990s to early
2000s included petitioner, Walterene Reed (Ms. Reed), Shelly
Morton (Ms. Morton), and Mabel Hatton (Ms. Hatton). Petitioner
served as adm ni strator overseei ng managenent and was responsi bl e
for hiring and firing staff and establishing and mai ntai ni ng
busi ness contracts. M. Reed was enployed as New Life’'s office
manager to oversee the activities of case managers, the referrals
of patients/clients, and the billing process. M. Mrton was a
billing specialist responsible for handling Medicaid clains.

Ms. Hatton served as New Life's internal accountant.
Petitioner delegated to her full authority for the financial,
tax, and accounting matters of the business, including oversight
of accounts payabl e and receivabl e, paynent of bills and
conpensati on, bank deposits, and preparation and filing of
Federal enploynent tax returns. Although petitioner and
M. Mason were the sole signatories on New Life' s corporate bank
account, it was petitioner’s practice to sign blank checks for
Ms. Hatton to conplete and use in performng her duties.
Petitioner |likewse relied on Ms. Hatton’ s expertise in handling
financial affairs, and she signed enploynent tax returns prepared

by Ms. Hatton relying conpletely on Ms. Hatton s experti se.
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By late 2000 and early 2001 the business of New Life reached
its apex. Wth approximately 2,000 clients and 10 case nmanagers,
t he corporation i ncone approached $1 million. During spring 2001
New Li fe began to experience internal and external problens. In
particular, New Life experienced difficulties with respect to the
managenent staff, the independent contractors serving as case
managers, and the recei pt of paynents from Governnent agencies
and from ot her prograns.

During March 2001 Ms. Reed becane unable to continue worKking
for New Life because of a serious illness that resulted in her
death before the end of the year. A replacenent for Ms. Reed was
hired but proved to be incapable of handling the office manager’s
duties. In addition, other departures of admnistrative staff
exacerbated New Life's problens. The loss of Ms. Reed left a
significant gap in the operations of New Life and |l ed to probl ens
wi th, anong other things, billing processes. Mounting unbilled
or incorrectly billed clainms in many instances foreclosed
expected paynents from Governnent prograns, particularly
Medi cai d. Conpoundi ng these probl ens, sone of the case managers
began to use New Life's client base to start their own
busi nesses, effectively taking New Life's clients and
corresponding ability to generate revenue.

During this period petitioner was consunmed with efforts to

save the business; i.e., handling duties fornmerly covered by M.
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Reed and personally serving clients on account of the reduced
nunber of case managers. M. Hatton continued to be responsible
for accounting and financial matters, paying creditors to the
extent funds allowed and filing Federal enploynent tax returns

Wi thout remtting paynent. The failure to pay enpl oynent taxes
began with the tax return for the quarter ending Septenber 30,
2001, and continued into the first three quarters of 2002 and
again for the quarter ended Septenber 30, 2003. It was not until
March 2002 that petitioner becane aware that New Life s Federal
enpl oynent taxes were not being paid.

On July 8, 2002, the collection of New Life' s delinquent
taxes was assigned to Revenue O ficer Elvina Davis (RO Davis) of
the Internal Revenue Service (IRS). RO Davis first contacted New
Life by |l eaving a tel ephone nessage on July 16, 2002. On August
8, 2002, RO Davis reached Ms. Hatton and told her that she would
need to obtain a power of attorney frompetitioner in order for
RO Davis to deal directly with Ms. Hatton. Near the end of
August RO Davis received the power of attorney and began initi al
conversations with Ms. Hatton. It was not until Novenber of 2002
that petitioner engaged in personal interaction with RO Davis.
She al so conpl eted and provided RO Davis with a Form 4180, Report
of Intervieww th Individual Relative to Trust Fund Recovery

Penalty or Personal Liability for Excise Tax, signed and
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dat ed Novenber 5, 2002. Form 4180 contai ned details of
petitioner’s relationship to and oversi ght of New Life.

Throughout the fall of 2002 and during 2003 investigation
and collection activities continued in the form of conversations,
nmeeti ngs, requests for records, lien filing, etc. On February
12, 2003, RO Davis advised petitioner about options to settle New
Life's debt and the potential for assessnment of trust fund
penal ti es agai nst petitioner personally.

During Septenber 2003, the State of Texas instituted nmassive
changes to the case managenent program and concom tant Medicaid
paynment processes, which caused a substantial reduction of New
Life’s revenue stream In response, petitioner laid off the New
Life admnistrative staff and worked with volunteers to keep the
busi ness afl oat and restructure for the new environnent. In
addition to those reductions, petitioner returned to work as a
nurse in a local hospital to generate funds.

On January 23, 2004, petitioner submtted an offer-in-
conprom se for New Life's enploynent tax liabilities. That
of fer, however, could not be processed because New Life was not
in conpliance with return filing and paynent obligations at that
time. RO Davis contacted petitioner on that date to so inform
her, and the two di scussed how to proceed. RO Davis cal cul at ed
an arrangenent under which New Life could pay $1, 150 per nonth

t hrough an install nment agreenent until an offer-in-conprom se
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coul d be processed, to which petitioner agreed. In addition, RO
Davi s advised petitioner that if she signed a waiver extending
the period of Iimtations for assessnment of trust fund penalties,
made tinely paynents under the install nment agreenent, filed
tinely Federal tax returns, and nade tinely tax deposits,
then the RS woul d forbear fromassessing trust fund penalties
agai nst petitioner.

Early in March 2004 an install nent agreenment was approved
for the liabilities of New Life that provided for paynents of
$1, 150 on the 28th of each nonth. The installnent agreenment was
assigned to Revenue O ficer Avis Smth (RO Smth), a case
processor who nonitors accounts and paynents for respondent.
Petitioner made install nment paynents under the agreenment on Apri
27, 2004 ($1,150), My 28, 2004 ($1,150), Septenber 10, 2004
(%1, 150), Novenber 19, 2004 ($1,100), Decenber 28, 2004 ($1, 150),
January 28, 2005 ($1, 150), March 4, 2005 ($550), March 10, 2005
($600), and May 25, 2005 (%1, 150), after which paynments ceased.
Paynents nade under the agreenent were personally delivered by
petitioner to respondent’s office.

Thr oughout the entire period, petitioner, on repeated
occasions, comunicated wth RO Smth and/or RO Davis regarding
financial problens and difficulty in making paynents. Petitioner
al so raised the possibility of decreasing the nonthly paynent to

$500, but she did not formally pursue a reduction, opting instead
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to proceed with preparation of a second offer-in-conpromse. On
Decenber 17, 2004, petitioner submtted the second offer-in-
conprom se. However, |like the first offer, the second was not
processed because an enploynment tax return for New Life had not
been filed. Petitioner, however, continued her effort to perfect
an offer.

Sonetinme during March 2005 the installnment agreenent was
deened in default on account of m ssed paynents. On April 14,
2005, petitioner contacted RO Smth in an attenpt to perfect an
of fer-in-conprom se. During that conversation, although
petitioner was advised of the installnment agreenent default, she
did not fully conprehend what was bei ng expl ai ned. Accordingly,
the default was again explained to petitioner when she spoke to
respondent’s personnel in June. New Life did not receive fornmal,
witten notification of the default, apparently because of
confusion regardi ng a change of the corporation’s address. After
the April 14, 2005, conversation with RO Smth, New Life's case
was transferred to RO Davis on account of the default, but
petitioner did not |learn of the case transfer until sone tine
later. Sonetinme during June 2005 petitioner’s frustrations in
her attenpts to deal with various I RS personnel |led her to
contact the Taxpayer Advocate Service, thereby adding an
addi tional layer of conplexity to petitioner’s involvenent and

communi cations with respondent.
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On August 8, 2005, petitioner hand-delivered a third offer-
i n-conprom se of New Life’s tax debt, along with a $150 filing
fee, to RO Davis. RO Davis forwarded the offer materials, first
to her manager for approval and then, on August 15, 2005, to the
| RS Service Center in Menphis, Tennessee, responsible for
processing offers. Thereafter, the offer materials were returned
to petitioner, absent the $150 cashier’s check, with a form
| etter dated Septenber 12, 2005, advising, wthout further
expl anation, that the “offer is closed”. The return of the
of fer-in-conprom se was caused by an error on the part of the IRS
when it msapplied the $150 filing fee to paynent of outstanding
New Life liabilities. Petitioner at that juncture began to nake
inquiries regarding what had transpired with regard to the offer,
and on Septenber 21, 2005, she faxed a copy of the $150 cashier’s
check to the Menphis Service Center

It was not until Decenber 2005 that New Life finally
received respondent’s witten notification concerning the earlier
return of the August 8, 2005, offer-in-conpromse. A brief form
| etter advised that a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, had not
been included and that the $150 application fee had not been
pai d.

Meanwhile in early Septenber 2005 a determ nation was nade

by the RS to commence proceedi ngs agai nst petitioner personally
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with respect to New Life’'s enploynent tax liabilities. RO Davis
prepared a Letter 1153, Trust Funds Recovery Penalty Letter,
proposi ng assessnent of section 6672 trust fund penal ti es agai nst
petitioner as a person required to collect, account for, and pay
over withheld taxes of the business for the unpaid liabilities.
That letter further informed petitioner that if she did not
agree, she could contact the individual identified therein (RO
Davis) within 10 days of the date of the letter or could submt a
witten appeal within 60 days.

The Letter 1153 was nail ed on Septenber 2, 2005, hand-
addressed to petitioner at what was then her address of record.
Al though a certified mail |abel and return recei pt were affixed
to the envel ope, postage was placed thereon with a private
postage neter and the letter was posted w thout being presented
to a U S Postal Service (USPS) enployee. As a result, no USPS
post mar k was dat e-stanped on the envel ope, nor was the item
nunber on the certified | abel entered into the USPS certified
mai | tracking system Notations nmade on the envel ope by the USPS
indicate that delivery was attenpted and notice was |left for
petitioner on Septenber 3, 2005; that a second notice was left on
Septenber 8, 2005; and that the docunent was returned to the IRS
mar ked “ UNCLAI MED’ on Septenber 18, 2005. The unopened envel ope,

return receipt still attached, was received by the IRS on
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Septenber 29, 2005. Petitioner did not receive the Letter 1153
or notification of its attenpted delivery.

On Decenber 19, 2005, trust fund penalties were assessed
agai nst petitioner for the trust fund portion of New Life's
out standi ng enploynment tax liabilities, and notices of bal ance
due were issued to her. Petitioner, surprised by the turn of
events, began to investigate by contacting various individuals at
the IRS. Her inquiries also led to internal inquiries by several
of respondent’s offices. It was discovered that the $150 filing
fee petitioner submtted with the August 8, 2005, offer-in-
conprom se had been m sapplied as a paynent toward New Life’s
taxes for the period ended Septenber 30, 2001.

A neeting was held on February 16, 2006, anong, inter alia,
petitioner, RO Davis, and RO Davis’s supervisor. The
partici pants di scussed the mailing of the Letter 1153 and
assessnment of the trust fund penalties, petitioner’s desire to
appeal the assessnents, and the procedures for such an appeal and
for the continued pursuit of an offer-in-conprom se. Shortly
thereafter, RO Davis faxed to petitioner a copy of the envel ope
in which the Letter 1153 had been returned to the IRS.
Petitioner took that information to the post office and spoke to
USPS enpl oyees in an attenpt to track the itemas a certified

letter. Such efforts, however, were unsuccessful on account of
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the mailing procedures that had been used by respondent’s
personnel .

During the period March to May 2006, in addition to
continuing work to perfect an offer-in-conprom se, petitioner
submtted various forns and letters in an attenpt to forestall
the filing of a Federal tax lien against her. To address the
assessnment of the trust fund penalties, petitioner needed to file
a Form 843, Caimfor Refund and Request for Abatenent,

di sputing that she was a responsi ble person wthin the nmeani ng of
t he enpl oynent tax statutes. Her early attenpts to file could
not be processed. For exanple, in March she sent a |etter of
appeal to RO Davis, rather than submtting a Form 843. Later,
her initial Form 843, submitted in April and assigned to Revenue
O ficer Advisor Ken McNeil (ROA McNeil) in the IRS Techni cal
Services Advisory, was returned to petitioner for failure to
submt the requisite paynent therewith of the anobunt of tax
attributable to one individual for each tax period included in
the claim i.e., $2,927.

Meanwhi |l e, on April 12, 2006, petitioner was given notice
that the I RS was proposing and preparing to file |Iiens against
her for the assessed trust fund tax penalties. Petitioner was
al so advised that in order to dispute that proposal, she needed
to file with the IRS a Form 9423, Collection Appeal Request. On

April 13, 2006, petitioner submtted a Form 9423, thereby
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initiating her participation in the IRS Collection Appeal Program
(CAP) for prefiling challenge of the |lien proposal.

The CAP appeal was assigned to Settlenment O ficer Liana
VWite (SO Wiite) of the IRS Ofice of Appeals. SO Wiite held a
face-to-face conference with petitioner on April 26, 2006.
During that conference and foll owmup tel ephone calls, petitioner
al | eged that she had never received the Letter 1153 proposing
assessnment of the trust fund penalties, and she argued that if
the install ment agreenent for New Life had been renegotiated to
an af fordabl e anount, then assessnent of the penalties would not
have been necessary and no filing of a notice of |lien would be
needed. SO White explained the distinction between the corporate
and i ndividual proceedings and that the trust fund penalties can
be assessed and liens filed regardl ess of whether the underlying
corporation is under an installnment agreenment. SO Wite also
communi cated with ROA McNeil regarding the Form 843 abat enent
request and its rejection for lack of paynment, and further
expl ai ned those issues, and the steps to perfect the Form 843
claim to petitioner.

SO White concluded the CAP process by neans of a cl osing
letter dated May 1, 2006. Because petitioner’s Form 843 could
not be processed at that tinme, SO Wite sustained the proposed
lien filing but reconmended that the filing be delayed until

petitioner had been afforded an opportunity to perfect a Form 843
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and then, if perfected, until a decision on the claim including
any attendant appeals, was nmade by the IRS. Because she was
considering only petitioner’s challenge to the proposed |ien
filing, SO Wiite was willing to postpone her recommendati ons
pendi ng the outconme of ROA McNeil’s investigation into
petitioner’s liability for the trust fund penalties. Petitioner
was given until My 24, 2006, to perfect the claimfor abatenent
of the penalties by providing ROA McNeil with a proper Form 843
acconpani ed by a paynent. |f that was not done, the closing
letter directed that the IRS conpliance function would file the
notice of tax lien. Upon closure of the CAP process with the

i ssuance of the May 1, 2006, letter, petitioner’s case was
returned to RO Davis for nonitoring, and the letter advised that
petitioner should contact RO Davis with any questions.

In late May 2006 petitioner tel ephoned ROA McNeil concerning
financi al hardship she was encountering in securing paynent to
perfect her Form 843 claim She indicated that she could remt
paynment by June 1, 2006. ROA McNeil responded that petitioner
could resubmt the Form 843 abatenent request wth paynent at any
time and that there existed no deadline for subm ssion of such a
claim Petitioner believed that ROA McNeil spoke for
respondent’s organi zation and that the CAP recomendati ons woul d
be extended as well, even though ROA McNeil advised she should

al so speak with other of respondent’s enpl oyees, because she
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bel i eved that respondent coordinated all activities concerning
New Life's and her trust fund tax liabilities. Petitioner did
contact SO White who, because the CAP matter had been cl osed,
infornmed petitioner that she needed to speak to RO Davi s.
Petitioner, in her confusion over who had authority over her

case, did not do so.

On May 30, 2006, RO Davis inquired of ROA McNeil whether
petitioner had submtted a perfected Form 843 claim ROA MNei
answered in the negative. On June 1, 2006, RO Davis, acting on
t he CAP recommendati ons and wi thout further inquiry of
petitioner, prepared and filed notices of Federal tax lien
agai nst petitioner for the unpaid trust fund penalties. Al so on
that date, petitioner called ROA McNeil again and told himthat
she was sendi ng the conpl eted Form 843 and paynent. That claim
and paynent were received by the IRS on June 2, 2006, and handl ed
by ROA McNeil. After receiving petitioner’s Form 843 abat enent
request, ROA McNeil reviewed it, along wth information
petitioner supplied when she conpleted the Form 4180, New Life's
enpl oynment tax returns for the periods at issue, and cancel ed
checks she had signed on behalf of New Life. On June 22, 2006,
ROA McNeil issued his decision on petitioner’s claimand
di sal l owed petitioner’s request for abatenent of the trust fund

penalties. He also inforned her of her right to appeal his
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determnation with the IRS Ofice of Appeals or file suit in
either a US. District Court or the U S. Court of Federal O ains.

Wil e petitioner’s Form 843 abatenent request was being
reviewed and ultimately denied by ROA McNeil, the IRS, on June 7,
2006, mailed petitioner a Letter 3172, Notice of Federal Tax Lien
Filing and Your Right to a Hearing under |IRC 6320, inform ng her
that notices of Federal tax liens were filed for the unpaid trust
fund penalties assessed against her for the tax periods ended
Sept enber 30 and Decenber 31, 2001, March 31, June 30, and
Sept enber 30, 2002, and Septenber 30, 2003. The Letter 3172
infornmed petitioner of her right to appeal the lien filing by
submtting a Form 12153, Request for a Collection Due Process
Hearing. On July 10, 2006, respondent received petitioner’s
conpl eted Form 12153 disputing the lien filing. Her collection
due process (CDP) lien appeal was assigned to Settlenent O ficer
Bart A. HIl (SOHIl) inthe IRS Ofice of Appeals.

On July 20, 2006, respondent received a letter from
petitioner stating she did not agree with ROA McNeil’s deci sion
to disallow her Form 843 abatenent request for the trust fund
penalties and requesting review by IRS Ofice of Appeals. Her
trust fund penalty abatenent appeal was al so assigned to SOHII.
In a letter dated Novenber 1, 2006, petitioner was instructed
that at her CDP hearing she could raise collection alternatives,

chal | enge the appropriateness of the lien filing, challenge the
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underlying tax liability if she had not otherw se had a prior
opportunity to do so, and raise spousal defenses. She was al so
informed in that letter that SO H ||l was responsible for
consi dering her appeal of her denied Form 843 abatenment request.

After filing her appeals requests, on August 22, 2006,
petitioner filed an anmended offer-in-conprom se on behalf of New
Life for its unpaid enploynent tax liabilities. The corporation
offered to pay $33,660 at a rate of $330 a nonth over 102 nonths,
whi ch was the period remaining by statute for the IRS to collect.
On or around Septenber 20, 2006, the IRS accepted New Life’'s
August 22, 2006, offer-in-conprom se. However, respondent al so
informed petitioner that she was still personally responsible for
the trust fund penalties that had been assessed agai nst her.

On Decenber 5, 2006, SO H Il held a tel ephone conference
with petitioner to discuss the appeal of the lien filing. SO
Hll notified her that she was not permtted to discuss her
l[tability for the trust fund penalties at her CDP hearing.
However, during the CDP conference, petitioner asserted that the
trust fund penalty assessnment was invalid. She raised other
concerns pertaining to the lien filing with SOH I, specifically
t hat she had reached an agreenment with ROA McNeil to extend the
time for perfecting her Form 843, and nore generally that the IRS
did not follow proper procedures when it failed to send New Life

a formal default letter and when it inproperly returned New
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Life’' s August 8, 2005, offer-in-conpromse. Finally, she made a
general claimthat the notice of Federal tax lien for the trust
fund penalties should be rel eased.

At the sanme tinme, SOHII also held, concurrent with
petitioner’s CDP hearing, a conference with petitioner to discuss
her Form 843 abatenent request appeal. During the conference SO
Hill considered the validity of petitioner’s liability for the
assessed trust fund penalties. Hi s consideration consisted of a
full review of her status as a responsible person who willfully
failed to pay over enploynment taxes.

On January 30, 2007, SO Hill issued his determ nation
sustaining the denial of petitioner’s Form 843 abatenent request
for trust fund penalties. He based his determ nation upon a
finding that petitioner was a responsi ble person who willfully
failed to pay over trust fund taxes.

On February 2, 2007, SO Hill issued his determnation in
which the filing of the Federal tax liens for the trust fund
penal ti es was sustained. Finding that petitioner had had a prior
opportunity to dispute her underlying liability for the trust
fund penalties, SOH ||l declined to consider petitioner’s
underlying liability as part of that determnation. Hi's finding
that she had had a prior opportunity to dispute the liability was
based on the IRS s attenpted delivery of the Letter 1153 and his

consi deration of her Form 843 Appeal. He also determ ned through
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di scussions with SO Wiite and ROA McNeil that neither had granted
petitioner an extension of the May 24, 2006, deadline to perfect
her Form 843 abatenent request. In that regard, petitioner
provided SOH Il wth permssion to conduct ex parte

comuni cations with ROA McNeil and SO Wiite. SO H Il did not
consider petitioner’s concerns wwth the RS s m shandling of New
Life's offer-in-conprom se or respondent’s failure to provide
formal notice when New Life defaulted on its install nent
agreenent, citing his lack of jurisdiction over matters
pertaining to the corporation. Instead, he noted that after
accepting a long-term paynent offer fromthe corporation it was
appropriate for respondent to file trust fund recovery penalty

Ii ens because respondent needed to “protect the governnent’s
interest in the taxpayer’s assets in case the corporate offer
defaults.” SO Hi Il also considered whether any reason existed to
rel ease the lien but found no reason to do so and reconmended
agai nst rel ease.

Finally, SO H Il noted that petitioner had neither supplied
himwith a collection information statenent nor proposed any
collection alternatives for her trust fund penalties. He
reviewed the procedures followed to file the notice of |ien and
concl uded they were proper. He determ ned that the notice of

lien filing “bal ances the need for efficient collection of taxes
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with the taxpayer’'s legitimte concern the action is no nore
intrusive than necessary.”

In response to the notice of determ nation, petitioner
tinely filed a petition with this Court challenging the decision
to sustain the notice of tax lien filing and the denial of her
refund claim

D scussi on®

Petitioner’s corporation incurred an enpl oynent tax
liability. Petitioner, an educated and intelligent person, had
great difficulty navigating the adm nistrative process to arrange
for paynent. Wile she was in the process of dealing with the
corporate liability, an assessnent was nmade agai nst her for trust
fund tax. Notices of lien were filed with respect to the trust
fund assessnent, though she argues an agreenent to del ay had been
made. One major reason for petitioner’s difficulty was that she
had to deal with a different person for each type of procedure
concerning the enploynent tax liability. At one point in the
process she was dealing wwth as many as five of respondent’s
representatives regarding different aspects of the sane
underlying tax liability; i.e., offers, installnent paynents,
claimfor refund, etc. Respondent’s bal kani zed approach to

col l ection procedures was also detrinental to respondent, because

°Nei t her party has rai sed any question concerning the burden
or proof or burden of production in this case. See sec. 7491l.



- 24 -

i nportant dates and events were not being internally coordinated.
For petitioner, it presented Kaf kaesque circunstances and
confusion. The adm nistrative record in this case is conplex and
convoluted. Utimtely, we have sorted out the underlying
ci rcunst ances and we nust deci de whether petitioner is entitled
torelief fromthe Appeals officer’s determ nation

Respondent filed notices of Federal tax lien wth respect to
petitioner’s trust fund tax assessnents. See secs. 6321, 6322,
and 6323. Section 6320 provides that the Secretary shall furnish
taxpayers with witten notice of the filing of a notice of lien
under section 6323. This notice nust be provided not nore than
5 business days after the date the notice of lienis filed and
nmust advi se the taxpayer of the opportunity for admnistrative
reviewin the formof a hearing. Sec. 6320(a)(2) and (3).
Petitioner has not shown or asserted any om ssion in the
procedures with respect to the filing, or notice with respect to
the filing, and none is disclosed in the record.

Section 6320(b) provides taxpayers with the right to request
a “Fair Hearing” before an “lInpartial” Appeals officer. The
hearing generally shall be conducted consistent with the
procedures set forth in section 6330(c), (d), and (e). Sec.
6320(c). Section 6330(c)(1) requires the Appeals officer to
obtain verification that the requirenents of any applicable |aw

or adm nistrative procedure have been net. Under section
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6330(c)(2)(A) a taxpayer nmay raise any relevant issue at the
hearing including challenges to “the appropri ateness of
collection actions” and may neke “offers of collection
al ternatives, which may include the posting of a bond, the
substitution of other assets, an installnent agreenent, or an
of fer-in-conprom se.” The taxpayer may al so chal |l enge the
exi stence and amount of the underlying tax liability if no notice
of deficiency was received or the taxpayer did not otherw se have
an opportunity to dispute such tax liability. Sec.
6330(c) (2)(B)

Section 6330(c)(3) provides that a determ nation of the
Appeal s officer shall take into consideration the verification
under section 6330(c)(1), the issues raised by the taxpayer, and
whet her the proposed collection action bal ances the need for the
efficient collection of taxes wwth the legitimte concern of the
person that any collection action be no nore intrusive than
necessary. Section 6330(d)(1) allows the taxpayer to appeal a
determ nation to the Tax Court.

Where the underlying tax liability is properly at issue in
the hearing, we review that issue on a de novo basis. (Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000). However, where the

underlying tax liability is not at issue, we reviewthe

determ nation for an abuse of discretion. Ni ckl aus v.

Comm ssioner, 117 T.C 117, 120 (2001).
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Scope and Standard of Revi ew

The Tax Court recently acquired exclusive jurisdiction to
review appeals fromthe Comm ssioner’s lien and | evy
determ nati ons made after Cctober 16, 2006, irrespective of the

type of tax making up the underlying liability. See G nsberg v.

Commi ssioner, 130 T.C. 88 (2008); Callahan v. Comm ssioner, 130

T.C. 44 (2008); MO ure v. Conm ssioner, T.C Meno. 2008-136. A

taxpayer’s “underlying tax liability” includes all “anounts a
t axpayer owes pursuant to the tax laws that are the subject of

the Comm ssioner’s collection activities.” Callahan v.

Comm ssi oner, supra at 49. Because respondent’s determ nation

sustaining the filing of notices of Federal tax lien for unpaid
trust fund penalties was issued on February 2, 2007, we are
authorized to review the trust fund penalties assessed agai nst
petitioner unless precluded by section 6330(c)(2)(B)

Cenerally, a taxpayer nmust raise an issue at a collection
due process hearing to preserve it for this Court’s

consideration. Perkins v. Comm ssioner, 129 T.C 58, 63 (2007)

(de novo review); Magana v. Conmm ssioner, 118 T.C. 488, 493

(2002) (abuse of discretion review); sec. 301.6330-1(f)(2), QRA-

F5, Proced. & Admin. Regs.® At her hearing, held in conjunction

W recently held that a matter the Appeals officer should
have consi dered under sec. 6330(c)(1) was before us for review
regardl ess of whether the taxpayer raised it with the Appeals
officer. Hoyle v. Comm ssioner, 131 T.C. __ (2008).
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with the conference concerning the trust fund penalties,
petitioner disputed that she received the Letter 1153 and al so
contended that she did not willfully fail to pay over the trust
fund taxes.’” The Appeals officer testified that these
conferences were held sinmultaneously and that petitioner
contested her liability for the penalties. 1In these
circunstances there is no reason to draw an invisible curtain
bet ween i ssues that have been adm nistratively nerged by
respondent. As far as petitioner was concerned, her CDP hearing
and Form 843 abat enent request were being addressed by the sane
Appeal s officer wthin one proceeding. Mreover, the Appeals
officer’'s explanation of the hearing at trial reflects that he
handl ed both of petitioner’s clains concurrently.® Petitioner
chal l enged her liability for the trust fund penalties at her

hearing. Accordingly, we may consider the nerits of that

I'n Ganelli v. Conm ssioner, 129 T.C 107, 114 n.5 (2007),
we noted that we need not address “whether a taxpayer, having
rai sed one issue with respect to his or her underlying liability
in a collection review hearing, may then raise new and different
issues with respect to the underlying liability for the first
time on appeal of respondent’s determ nation before this Court.”
Because we have found that petitioner raised all the issues
before us at her CDP hearing, we need not address this issue.

8At trial SOH Il attenpted to explain how he addressed
petitioner’s clainms sinultaneously, yet separately. At best, his
testi mony was confused and convoluted as to how he denied
petitioner the opportunity to raise her underlying liability
while, at the sanme tinme, review ng her challenge to the trust
fund penalty assessnents.
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assessnent provi ded she was not statutorily precluded from
raising it during her CDP appeal.

A taxpayer cannot challenge an underlying liability in a CDP
hearing, and therefore this Court cannot review that liability,
if the taxpayer received a notice of deficiency or otherw se had
an opportunity to dispute the underlying liability. Sec.
6330(c)(2)(B). Because the assessnents agai nst petitioner were
trust fund penalties, respondent would not have issued and nmuail ed
a notice of deficiency. See sec. 6212(a). The question is
whet her petitioner “otherw se [had] an opportunity to di spute”
the trust fund penalty assessnents. The Appeals officer
concl uded that petitioner had such an opportunity when respondent
mai l ed a Letter 1153 to her. Simlarly, respondent argues that
the Letter 1153 was sent by certified mail to petitioner’s |ast
known address and that petitioner did not avail herself of her
opportunity to contest the proposed assessnent within the tine
prescribed by the letter. On these facts, respondent asserts
that petitioner was barred from chall engi ng her underlying
liability before the Appeals officer.

A section 6672(b)(1) notice provides a taxpayer with the
means for protesting a proposed trust fund penalty assessnent
admnistratively with the Comm ssioner. It follows that where a
t axpayer has not received a section 6672(b)(1) notice, then that

t axpayer has m ssed an opportunity to dispute the underlying tax
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l[iability.® Docunentary evidence of mailing may suffice as proof
that a notice of deficiency was properly nailed to a taxpayer.

Col eman v. Conm ssioner, 94 T.C. 82, 90-91 (1990). Wen a Letter

1153 is mail ed, the Conm ssioner nust follow the sane nuiling
procedures that are provided for notices of deficiency in section
6212(b). Sec. 6672(b)(1). It follows that the same evidence

t hat establishes that the Conmm ssioner nmailed a notice of
deficiency to a taxpayer’s |ast known address shoul d be
sufficient to establish that the Conmm ssioner properly sent a

Letter 1153. See Hickey v. Conmmi ssioner, T.C. Menp. 2009-2.

Respondent has established that a Letter 1153 was nuil ed, by
certified mil, to petitioner’s |ast known address, as required

by section 6672(b)(1).1%°

°This result is conpatible with the Iaw involving notices of
deficiency. To be effective, a notice of deficiency need not be
recei ved by a taxpayer; instead, it nmust be shown that the
Comm ssioner sent it to a taxpayer’s |last known address. Sec.
6212(a) and (b); Weber v. Conm ssioner, 122 T.C. 258, 263 (2004);
Pi etanza v. Conmm ssioner, 92 T.C 729, 735-736 (1989), affd.
wi t hout published opinion 935 F.2d 1282 (3d Cir. 1991). In
contrast, when Congress enacted the collection due process
statute, it determ ned that a higher standard should apply and
that taxpayers had to receive a notice of deficiency before they
woul d be precluded fromraising their underlying liability at
their CDP hearing. Sec. 6330(c)(2)(B). Therefore, our
conclusion that a taxpayer nust receive a Letter 1153 fits within
the intent of Congress’s collection due process | aws.

Whi | e respondent did not present a U S. Postal Service
Form 3877, there is sufficient evidence in the record that
respondent sent a Letter 1153 by certified mail to petitioner’s
| ast known addr ess.
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The record also reflects that the letter was returned to

respondent undelivered and marked “unclai med”. Petitioner’s

ci rcunst ances are therefore distinguishable fromthose of the

taxpayers in McCGure v. Conmm ssioner, T.C. Menp. 2008-136, and

Pelliccio v. United States, 253 F. Supp. 2d 258 (D. Conn. 2003).

The taxpayer in McAure received a Letter 1153 and contested his
l[tability in response. This Court held that that was his
opportunity to dispute the trust fund penalty assessnent.
Li kew se, in Pelliccio the taxpayer received a Letter 1153 before
each assessnent, and the District Court concluded that the
t axpayer had the requisite opportunity. W conclude that a
section 6672(b) (1) notice that was not received, but not
deli berately refused, by a taxpayer does not constitute an
opportunity to dispute that taxpayer’'s liability.

We note that during the prol onged course of her dealings
wi th respondent, petitioner received nunerous notices and
docunents from respondent, sone by certified mail. She not only

received them but unlike the taxpayer in Sego v. Conm Ssioner,

114 T.C. 604 (2000), she responded or took other appropriate
action in response to them?! The Letter 1153 was the sole

i nstance where petitioner nmade no response nor took other action.

YFor instance, petitioner hand-delivered paynents to
respondent. In her dealings with respondent she attended
nmeetings that either she or respondent schedul ed. She never
rai sed frivol ous argunents or enployed tactics solely for del ay.
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Furt her, respondent has neither argued nor presented any evi dence
that petitioner refused delivery of the Letter 1153.

We recently addressed what it neans to “otherw se have an
opportunity to dispute” a tax liability in the context of section

6330(c)(2)(B). See Perkins v. Conm ssioner, 129 T.C 58 (2007);

Lews v. Conm ssioner, 128 T.C. 48 (2007). Neither the Internal

Revenue Service Restructuring and Reform Act of 1998 (RRA), Pub.
L. 105-206, sec. 3401, 112 Stat. 746, nor the Internal Revenue
Code defines what Congress intended by the phrase “otherw se have
an opportunity to dispute” a tax liability. The Conmm ssioner has
defined this phrase to sone extent by pronul gating a regulation
indicating that an opportunity “includes a prior opportunity for
a conference with Appeals”. Sec. 301.6330-1(e)(3), QA-EZ2,
Proced. & Adm n. Regs. (enphasis added).

The Comm ssioner’s |limted definition | eaves open the
opportunity for deciding what ot her circunstances do or do not

constitute an “opportunity”. Lewis v. Conmm ssioner, supra at 55.

Regarding this subject, this Court has expl ai ned:

As we see it, if Congress had intended to preclude only
t hose taxpayers who previously enjoyed the opportunity
for judicial review of the underlying liability from
raising the underlying liability again in a collection
revi ew proceedi ng, the statute woul d have been drafted
to clearly so provide. The fact that Congress chose
not to use such explicit |anguage | eads us to believe

t hat Congress also intended to precl ude taxpayers who
were previously afforded a conference with the Appeals
Ofice fromraising the underlying liabilities again in
a collection review hearing and before this Court.
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Id. at 61. W concluded our analysis by holding that “A
conference with the Appeals Ofice provides a taxpayer a
meani ngf ul opportunity to dispute an underlying tax liability.”
1d.

In his determ nation sustaining the filing of the notice of
tax liens, the Appeals officer decided that petitioner had had an
opportunity to dispute her liability for the trust fund
penal ti es when he revi ewed her Form 843 abatenent request. W
find the Appeals officer’s conclusion unsupportable. As

explained in Perkins v. Conmm ssioner, supra at 65, section

6330(c)(2)(B) “utilizes the past tense in reference to the
opportunity to dispute, indicating that Congress contenpl at ed
that the dispute opportunity would have al ready transpired when
t he hearing under section 6330 occurred.” It was also noted that
the Comm ssioner’s regul ation specifies that a prior conference
wth Appeals is an opportunity to dispute a liability. 1d. The
anal ysis and reasoning we applied in Perkins is equally
applicable to petitioner’s situation. Petitioner’s concurrent
appeal of the denial of her abatenent request was not an
“opportunity” as contenplated by section 6330(c)(2)(B). To hold
otherwise would unduly limt judicial review Accordingly, a

si mul taneous col | ecti on due process appeal and underlying tax

l[iability appeal is not an “opportunity” to contest the
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underlying tax liability within the neaning of section
6330(c) (2)(B)

To challenge the propriety of the proposed lien filing,
petitioner filed an appeal with respondent’s CAP. The CAP
Settlenment O ficer, an Appeals officer, was fully aware of
petitioner’s pendi ng Form 843 abatenment request. The CAP
Settlement Oficer did not consider petitioner’s underlying tax
l[iability and instead focused her review solely on the propriety
of the proposed notice of lien filing.'2 Petitioner’s CAP
prelien filing hearing did not rise to the |level of an
“opportunity to dispute” her underlying tax liability where the
Appeal s officer limted her reviewto the propriety of filing the
notice of I|iens.

Where a taxpayer has not received a notice of deficiency or
had an opportunity to contest her liability and rai ses her
underlying liability at her CDP hearing, we review the underlying

liability. Sec. 6330(c)(2)(B); see, e.g., Bach v. Conmm ssioner,

T.C. Meno. 2008-202, affd. w thout published opinion 103 AFTR 2d
1340, 2009-1 USTC par. 50,286 (4th Cr. 2009). Were a taxpayer
is incorrectly advised at a CDP hearing that she had a prior

opportunity to contest her underlying liability, we consider the

2t is clear fromthe record that petitioner raised her
concern that she did not receive the Letter 1153, but that SO
White solely focused petitioner’s CAP 