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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: |In these consolidated cases, respondent
determ ned the follow ng deficiencies in, additions to, and

penalties on petitioners’ Federal incone taxes:
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Additions to Tax Penal ty
Petitioner Year Defi ci ency Sec. 6651(a)(1) Sec. 6654 Sec. 6662(a)

Mat ri xI nfoSys 1995 $23, 789 —- - - $4, 758

Tr ust 1996 23, 666 - - - - 4,733
Andy Hrom ko 1994 $20, 340 $5, 085 $1, 055 - -
1995 20, 176 5, 044 1, 094 —
1996 19, 447 4,862 1, 035 —
1997 18, 366 4,592 983 —

Unl ess otherwi se stated, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

We nust resolve a basic dispute between the parties:
whet her certain paynments nmade to a trust, MtrixlnfoSys (the
trust), on account of services performed by Andy H om ko
(petitioner) should have been returned as incone on petitioner’s
i ndividual tax return. Because respondent adopted “whi psaw’
positions in making the determ nations against petitioner and the
trust, respondent will concede the tax liabilities determ ned
against the trust if the Court concludes that the paynents made
to the trust are properly taxable to petitioner.

FI NDI NGS OF FACT

At the tinme of the filing of the trust’s petition, the
trust’s address was in Roseville, California. Simlarly, at the
time petitioner filed his petition, he resided in Roseville,

California. Before setting out our specific factual
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determ nations, we describe relevant parts of the procedural
hi stories of the instant cases.

Procedural Histories

A The Trust

On May 12, 1999, Andy Hrom ko, in his capacity as trustee,
filed a petition for the trust. |In the petition, the trustee
all eged that the trust was a business trust entitled to the
busi ness deductions claimed on the filed tax returns.! The
trustee requested that the matter be transferred to the Internal
Revenue Service (I RS) Appeals Ofice on the ground that the
noti ce of deficiency was inconplete and erroneous, that the trust
had been denied its due process under law, and that it had a
substantial claimagainst the I RS under “the Taxpayer Bill of
Rights”. Further, the trustee listed 10 affirmative defenses on

behal f of the trust:

1. Res judicata

2. Estoppel

3. \Waiver

4. Duress

5. Fraud

6. Statute of limtations

7. Invalid notice of deficiency not conplying
with the tax code provisions

8. The “clean hands” doctrine (unclean hands
of respondent)

9. Illegality

10. Violation of Taxpayer Bill of Rights

1 Wth regard to petitioner’s actions as a fiduciary of the
trust, we refer to himas the trustee in this opinion.
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On August 19, 1999, the trust’s case was cal endared for the
Court’s trial session beginning January 24, 2000, in San
Franci sco, California. On Novenber 5, 1999, respondent filed a
nmotion for continuance of trial with regard to the trust’s case
on the ground that respondent would seek to have the trust’s case
consolidated with petitioner’s individual case (described bel ow);
we granted respondent’s notion on January 10, 2000. On May 16,
2000, the trust’s case was rescheduled for trial to the San
Francisco, California, trial session beginning Cctober 16, 2000.

B. Petitioner’s |Individual Tax Case

On Cctober 12, 1999, petitioner filed a petition for
redetermination with regard to his 1994, 1995, 1996, and 1997 tax
years. Petitioner asserted that he had not received the inconme
determ ned by respondent, and therefore he was not liable for the
deficiencies and additions to tax described in the notice of
deficiency.? Petitioner requested that the matter be transferred
to an I RS Appeal s Ofice because the notice of deficiency was
all egedly inconplete and erroneous. |In support of his request,
petitioner alleged that he had been deni ed “due process of |aw
and that he had a clai munder the “Taxpayer Bill of Ri ghts”
against the IRS. Finally, petitioner also alleged a |laundry |ist

of defenses:

2 In actuality, respondent determ ned the deficiencies and
the additions to tax relating to petitioner’s incone taxes for
the years in issue in two separate noti ces.



1. Res judicata
2. Estoppel
3. Wiver
4. Duress
5. Fraud
6. Statute of limtations
7. Invalid notice of deficiency not conplying
with the tax code provisions
8. Failure of respondent to exhaust adm nistrative

remedi es
9. Laches
10. The *“cl ean hands” doctrine (unclean hands
of respondent)
11. Illegality
12. Failure of jurisdiction over petitioner
13. Violation of Taxpayer Bill of Rights
Lastly, petitioner submtted docunents in which it appears
that he “revokes” and “rescinds” any agreenment with the
Governnent of the United States regarding the Social Security
system On May 16, 2000, the Court cal endared for trial
petitioner’s individual case; the case was placed on the Court’s
trial session beginning Cctober 16, 2000, in San Francisco,
Cal i forni a.

C. Pretrial Discovery and Proceedi ngs

On July 19, 2000, respondent served petitioner with a form
set of interrogatories. Additionally, on July 19, 2000,
respondent served petitioner with a request for adm ssions of
fact (wth attached exhibits) and filed a copy with the Court on
July 20, 2000. On July 31, 2000, petitioner served respondent
with his own request for adm ssions of fact. On August 29, 2000,
petitioner noved this Court to issue a protective order so that

he woul d not have to answer respondent’s interrogatories and
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requests for adm ssions of fact. Petitioner alleged that
respondent had failed to show that petitioner had received
taxabl e i ncome. He contended that there was no evidence to
support the determnation; therefore, the determ nation was
arbitrary and erroneous, and the burden of proof shifted to
respondent. On August 30, 2000, we summarily dism ssed
petitioner’s clainms. On August 31, 2000, respondent filed his
response to petitioner’s request for adm ssions of fact. On
Septenber 5, 2000, because petitioner had failed to respond to
respondent’s di scovery requests, respondent filed a notion to
conpel responses to respondent’s interrogatories. On

Septenber 6, 2000, we granted respondent’s notion and ordered
petitioner to make full, conplete, and responsive answers on or
bef ore Septenber 18, 2000. We warned petitioner that failure to
conply with the Court’s order could |l ead to sanctions under Rule
104, including dismssal of the case and entry of a decision
against him On Septenber 19, 2000, respondent received
petitioner’s responses, but they were evasive and i nconplete.

D. Mbtion To Disniss and October 16, 2000, Tri al

On Cctober 2, 2000, respondent filed a notion to dism ss for
failure properly to prosecute and for a penalty under section
6673 with regard to petitioner’s case. On Cctober 16, 2000,
petitioner filed an opposition to respondent’s notion, a response

to respondent’s request for adm ssions, and a notion to w thdraw
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“deened adm tted adm ssions” and accept petitioner’s answers to
respondent’ s adm ssions. On Cctober 16, 2000, considering
petitioner’s presence at trial, the Court denied respondent’s
nmotion to dismss and for the inposition of a section 6673
penalty. Although the case was allowed to continue, the Court
deni ed petitioner’s notion to wthdraw the deened adm ssions. At
trial on October 16, 2000, the Court consolidated petitioner’s
case with the trust’s case. After a considerabl e exchange
regarding his oath, petitioner testified (in general) that “I
think I filed everything |I needed to, that | was required to.”

Petitioner's | ncone-Producing Activity

During 1994, 1995, 1996, and 1997, petitioner perfornmed
conput er anal ysis and progranm ng services for Duraflanme, Inc.,
and California Cedar Products, Inc. These conpanies paid for
petitioner’s services at an hourly rate and made paynents
directly to the trust.

Petitioner did not file individual Federal incone tax
returns for 1994 through 1997. Fornms 1041, U.S. Incone Tax
Return for Estates and Trusts, were filed on behalf of the trust
for 1994, 1995, 1996, and 1997. Respondent made the foll ow ng
alternative determnations with regard to the trust: (1) The
trust is not entitled to various deductions and exenptions; (2)
it is asham and (3) it is a grantor trust subject to sections

671 through 679. Respondent also determ ned that the noney paid
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to the trust is taxable incone to petitioner. At trial,
respondent orally renewed his notion that the Court inpose a
section 6673 penalty on petitioner.
OPI NI ON
A fundanental principle of tax lawis that incone is taxed

to the person who earns it. See Comm ssioner v. Cul bertson, 337

U S. 733, 739-740 (1949); Lucas v. Earl, 281 U S. 111, 114-115

(1930); Johnston v. Comm ssioner, T.C Meno. 2000-315. An

assi gnnment of incone to a trust is ineffective to shift the tax
burden fromthe taxpayer to a trust when the taxpayer controls

the earning of the incone. See Vnuk v. Conm ssioner, 621 F.2d

1318, 1320 (8th G r. 1980), affg. T.C. Meno. 1979-164.
The Conmm ssioner is not required to apply the tax laws in

accordance with the forma taxpayer enploys where that formis a

sham or inconsistent with economc reality. See D edrich v.

Commi ssi oner, 457 U.S. 191, 195 (1982); Higgins v. Smth, 308

U S. 473, 477 (1940). \Where an entity is created that has no
real econom c effect and which affects no cogni zabl e econom ¢
rel ati onshi ps, the substance of a transaction involving this

entity will control over the form See Znuda v. Conm ssioner,

731 F.2d 1417, 1420-1421 (9th Cr. 1984), affg. 79 T.C. 714, 719

(1982); Markosian v. Comm ssioner, 73 T.C 1235, 1241 (1980).

These principles apply even though an entity may have been

properly formed and have a separate exi stence under applicable
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local law. See Znuda v. Conmi ssioner, 79 T.C. at 720; Vercio v.

Comm ssioner, 73 T.C. 1246, 1253 (1980).

Petitioner does not dispute that the anmpbunts paid to the
trust were on account of his personal services. Petitioner
sinply argues that the trust earned the paynents related to his
services and that the trust is bona fide. On the basis of the
record before us, we conclude that petitioner was the true earner
of the anpbunts paid and that petitioner established the trust as
a mechanismto avoid tax. Consequently, we hold that the trust
shoul d not be respected for Federal inconme tax purposes and that
the noney paid to the trust is taxable incone to petitioner.?

Respondent determ ned that petitioner is liable for
additions to tax under section 6651(a)(1l). Section 6651(a)(1)

i nposes an addition to tax for failure to file a return on the
date prescribed (determned with regard to any extension of tinme
for filing), unless the taxpayer can establish that such failure
is due to reasonabl e cause and not due to willful neglect.
Petitioner did not file any returns for the years in issue or
present evidence indicating that his failure to file was due to

reasonabl e cause and not due to willful neglect. See Rule

3 Because we rule against petitioner with regard to
respondent’ s determ nations against him we accept respondent’s
concession related to the determ nations agai nst the trust.



- 10 -
142(a). Accordingly, we sustain respondent’s determ nation
regarding this matter.

Respondent al so determ ned that petitioner is |liable for
additions to tax under section 6654 for failure to make estimated
tax paynents. Petitioner did not offer any evidence relating to
this issue. See Rule 142(a). W therefore sustain respondent’s
determ nation as to the additions to tax under section 6654.

Finally, we reconsider whether petitioner has engaged in
behavior that warrants the inposition of a penalty pursuant to
section 6673. Section 6673(a) authorizes this Court to penalize
a taxpayer who (1) institutes or nmaintains a proceeding primrily
for delay, (2) pursues a position in this Court which is
frivol ous or groundless, or (3) unreasonably fails to pursue
avai l abl e adm ni strative renedies. Petitioner’s conduct
t hroughout this proceedi ng has convinced us that he instituted
and nmai ntained this proceeding primarily for delay and pursued a
position that was frivol ous and groundl ess.

Fromthe filing of his petition to the subm ssion of his
brief, petitioner has devoted nuch of his time to shopworn
argunments characteristic of the tax-protester rhetoric that has
been universally rejected by this and other courts. W refuse to
pai nst aki ngly address petitioner’s assertions “w th sonber
reasoni ng and copious citation of precedent” because “to do so

m ght suggest that these argunents have sone colorable nerit.”



- 11 -

Crain v. Comm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984); see
WIlcox v. Conm ssioner, 848 F.2d 1007, 1008 (9th G r. 1988),
affg. T.C. Meno. 1987-225; WIllians v. Comm ssioner, 114 T.C.

has wasted the time and resources of

i npose a penalty of $12,500 on

136, 139 (2000). Petitioner
this Court. Accordingly, we shall
petitioner pursuant to section 6673.

To reflect the foregoing,

decision wil|

An appropriate order and

be entered for

respondent

in docket No. 15974-99,

and an order and decision wll

be

entered for

petitioner in

docket No. 8897-99.




