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DI NAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the years in issue.
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Respondent determ ned deficiencies in petitioner’s Federal
i ncone taxes of $3,415 and $3,842 for the taxable years 1995 and
1996.

The issues for decision are: (1) Wether petitioner is
entitled to dependency exenption deductions for Dustin Faul kner
in 1995, for Kristion Faul kner in 1995 and 1996, and for Brittany
Faul kner in 1996; (2) whether petitioner is entitled to head of
househol d filing status in 1995 and 1996; and (3) whether
petitioner is entitled to earned inconme credits as an individual
with qualifying children in 1995 and 1996.

Sone of the facts have been stipulated and are so found.

The stipulations of fact and the attached exhibits are

i ncorporated herein by this reference. Petitioner resided in
Harvey, Louisiana, on the date the petition was filed in this
case.

Petitioner began living with his girlfriend, Mendy Faul kner,
and Mendy’s two children, Dustin and Kristion Faul kner, when
petitioner was 17 years old in 1994. Brittany Faul kner, daughter
of petitioner and Mendy, |oined the househol d when she was born
in Septenber 1996. The famly noved into an apartnment with
petitioner’s nother, Josephine Mayeux, who also lived with
petitioner during both 1995 and 1996. Petitioner and Mendy were

marri ed on August 20, 1998.
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Petitioner worked for Schwegmann G ant Super Markets in
1995, earning take-hone pay of $7,138, and for Magnolia Marketing

Co. in 1996, earning take-honme pay of $7,643. In 1995,

petitioner spent approximately $2,000 from his own savings
account and received a nonthly Social Security check of
approximately $270 until he reached age 18 in May. |n 1996,
petitioner received a Federal incone tax refund in the anount of
$3, 881, which included an overpaynent of taxes fromthe prior
year in addition to a refunded earned incone credit. During 1995
and 1996, Josephine was receiving Social Security disability
paynents of approxi mately $430 per nonth, and Mendy was receiving
conbi ned food stanps and wel fare benefits of approximtely $490
per nmonth. Josephi ne hel ped petitioner and Mendy pay rent and

ot her househol d expenses. The follow ng are the approxi mate
total anmounts of cash available to support the famly in each

respective year

1995 1996
From Eugene
Take- hone pay $7, 138 $7, 643
Savi ngs 2,000 - 0-
Soci al Security benefits 1, 350 - 0-
Tax refund and earned incone credit - 0- 3,881
10, 488 11,524
From ot her sources
Josephine’s disability benefits $5, 160 $5, 160
Mendy’' s food stanps and wel fare 5,880 5,880
11, 040 11, 040

In addition to cash outlays, petitioner provided the car which
Mendy and the children used for transportation. Since the years

in issue, petitioner’s incone from Magnolia Marketing has
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i ncreased to $32,000 per year, and Mendy has stopped receivVving
wel fare benefits.

Petitioner tinely filed a Federal inconme tax return as a
head of household in each of the years in issue. In 1995, he
reported i ncome of $8,590, clained exenption deductions for
hi nsel f, Dustin, and Kristion, and clained the earned incone
credit with Dustin and Kristion as qualifying children. In 1996,
he reported i ncone of $8,761, clained exenption deductions for
hi msel f, Kristion, and Brittany, and cl ai med the earned incone
credit with Kristion and Brittany as qualifying children. 1In the
statutory notices of deficiency, respondent for each year changed
petitioner’s filing status to single and disallowed the
dependency exenption deductions and earned i ncone credit.

Subject to limtations not applicable here, a deduction is
al l oned under section 151(a) for each dependent of a taxpayer.
Sec. 151(a), (c)(1). A child of the taxpayer, or an individual
whose principal place of abode is the taxpayer’s hone and who is
a nenber of the taxpayer’s household, is a dependent of that
taxpayer if the taxpayer provides over half of his support for
the taxable year. Sec. 152(a)(1), (9).

Respondent nakes several argunents supporting his
di sal l owance of the clainmed dependency exenption deducti ons.
First, as to Dustin and Kristion, respondent argues that

petitioner is not their father. However, a taxpayer need not be
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the parent of an individual in order for that individual to be
t he taxpayer’ s dependent under section 152(a)(9).

Second, as to Dustin and Kristion, respondent argues that
petitioner does not neet the requirenents of any of the various
provi sions of section 152(e)(1)-(4). Section 152(e), which
contains rules for divorced or separated parents treating one or
the ot her as having provided over half a child s support, is
i napplicable in this case. Section 152(e)(1) is inapplicable
because petitioner, not the children’s parents, provided over
hal f of their support, as discussed below Section 152(e)(2) is
i nappl i cabl e because nothing in the record indicates, nor does
respondent even suggest, that Mendy signed a witten declaration
rel easing her claimto the exenptions in favor of the biol ogical
father. Section 152(e)(3) is inapplicable because petitioner
provi ded over half of the children’ s support, making a multiple
support agreenent inpossible. See sec. 152(c)(1). Finally,
section 152(e)(4) is inapplicable because there is no qualified
pre-1985 instrunment involved in this case.

Respondent’s third and final argunent is that petitioner did
not provide over half of the support for Dustin, Kristion, or
Brittany. However, the four witnesses at trial testified that
petitioner contributed nore than half of such support, and we
find that the evidence supports this testinony. Petitioner had

available to contribute to the paynent of the children’ s expenses



- b -
an anount in cash equal to just under 50 percent of total
househol d i ncone in 1995 and just over 50 percent in 1996. He
al so contributed the use of his car, the fair market val ue of
whi ch nust be taken into account. Sec. 1.152-1(a)(2)(i), Incone
Tax Regs. Finally, petitioner provided corroborating evidence of
hi s paynent of expenses for the children. W find fromthe
testinony and ot her evidence that petitioner used his avail able
cash and property in providing over half of the support for the
children in each of the years in issue. Petitioner is entitled
to the disall owed dependency exenption deducti ons.

We need not address whether petitioner is entitled to head
of household filing status: wth the dependency exenption
deductions, petitioner had zero taxable incone and zero tax
l[tability in each year with or without head of household filing
st at us.

Under section 32,! an eligible individual is allowed a
credit which is calculated as a percentage of the individual’s
earned inconme. Sec. 32(a)(1l). Any taxpayer with a qualifying
child is an eligible individual. Sec. 32(c)(1). Taxpayers with

two or nore qualifying children are entitled to a |arger credit

We apply sec. 32 as it was in effect in the years in issue,
except sec. 32(c)(3), which was nodified retroactively to taxable
years begi nning after 1990 by the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec. 6021,
112 Stat. 823.
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than are taxpayers with fewer than two qualifying children. Sec.
32(a) and (b).

Respondent argues that petitioner had no qualifying children
in either 1995 or 1996 because no individual nmet the relationship
and residency requirenents of section 32(c)(3).

As is relevant here, the definition of a qualifying child
includes a child or an “eligible foster child” of the taxpayer
who has the sanme principal place of abode as the taxpayer for
nore than half of the taxable year. Sec. 32(c)(3)(A).? An
eligible foster child is an individual who the taxpayer cares for
as the taxpayer’s own child and who has the sane principal place
of abode as the taxpayer for the taxpayer’s entire taxable year.
Sec. 32(c)(3)(B)(iii).

On his returns, petitioner clainmed that Dustin and Kristion

were qualifying children in 1995, and that Kristion and Brittany

2Respondent presumably is not arguing that Brittany cannot
be a qualifying child in 1996 nerely because she was born in
Septenber of that year. The Internal Revenue Service has taken
the position that the birth of an individual during the taxable
year does not affect the status of that individual as a
qualifying child, so long as she lived with the taxpayer during
the entire time she was alive. See the Internal Revenue
Service’'s instructions acconpanyi ng Schedul e EIC, Earned | ncone
Credit (Qualifying Child Information), and their Publication 596,
Earned Incone Credit (as published currently and for the years in
issue). This position is in accordance with the |egislative
hi story of sec. 32, which states that rules simlar to those
governi ng head of household filing status should be adopted for
the sec. 32 residency requirenments. H Conf. Rept. 101-964, at
1037 (1990), 1991-2 C. B. 560, 564; sec. 1.2-2(c)(1), Incone Tax
Regs.
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were qualifying children in 1996. Brittany is petitioner’s
child; the testinony of the four witnesses at trial nakes it
clear that petitioner cared for Dustin and Kristion as his own;
and all three of the children had the sanme principal place of
abode as petitioner during the relevant tines in 1995 and 1996.
Therefore, they were all qualifying children in each of the
years. W hold that petitioner is entitled to the earned incone
credits disall owed by respondent.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




