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PONELL, Special Trial Judge: This case was heard pursuant
to the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed.? The decision to be
entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years in

i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.



Respondent determ ned deficiencies in petitioners’ 1995 and
1996 Federal incone taxes of $5,940 and $5, 354, respectively.
Respondent al so determ ned that petitioners are |iable for
negl i gence penal ti es under section 6662(a) for 1995 and 1996 of
$1, 188 and $1, 070. 80, respectively.

The issues are whether petitioners are (1) entitled to
deduct | osses on Schedule C, Profit or Loss From Busi ness, for
the years in issue arising froma used-car activity of petitioner
Cl aude D. Mayo, Sr. (petitioner); (2) entitled to deduct greater
medi cal and nortgage interest expenses than the anounts all owed
by respondent; and (3) liable for the negligence penalties under
section 6662(a) for 1995 and 1996. At the tine the petition was
filed petitioners resided in Mneta, Virginia.

The rel evant facts may be summari zed as follows. During
1995 and 1996 petitioners reported incone frominterest,

di vi dends, pensions, and wages of $61,929 and $60, 589, 2
respectively. Petitioners deducted |osses of $24,554 in 1995 and
$24,729 in 1996 fromthe used-car activity (Mayo’'s Auto Sal es).
Petitioners’ Schedule C for the years in issue showed the

fol | ow ng:

2 ~ The 1996 incone also includes ganbling income and capital
gai ns.
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1

995 1996

G oss | ncone $10, 530 $11, 580
Less:

| nsur ance $2, 320 $2, 520

| nt er est 6, 311 5, 893

Legal expenses 130 140

O fice expenses 291 - 0-

Repairs 6, 450 230

Suppl i es 16, 310 - 0-

Taxes & |icenses 470 - 0-

Uilities 2,802 - 0-

Car & Truck - 0- 4, 464

Wages -0- 568

O her expenses - 0- 122,494
Tot al expenses 35,084 36, 309
Loss $24, 554 $24, 729

& her expenses consisted of cleaning supplies ($147), tags
and licenses ($360), auto parts ($3,657), State inspection
($150), car purchases ($15,420), rental uniforns ($780), and
of fice and car phone ($1, 980).

Mayo’ s Auto Sal es began operations in 1989 or 1990, and has
never operated at a profit. For the taxable years 1993 and 1994,
petitioners reported | osses of $14,225 and $16, 021, respectively,
fromthis activity. The records of the Virginia Departnent of
Mot or Vehi cl es show that petitioners sold four autonobiles during
the period of January 1, 1995 through Decenber 31, 1996. Two of
t hose vehicles were sold to petitioners’ relatives.

Upon exam nation of both years respondent disallowed the
deductions cl aimed on Schedule C with respect to Mayo's Auto
Sales on the ground that the activity was not engaged in for

profit. Wth respect to Schedule A Item zed Deducti ons,

deductions for 1995, respondent disallowed $2,663 of the $6, 764
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clainmed for nortgage interest for |ack of substantiation. Wth
respect to the 1996 Schedul e A deductions, respondent disall owed
$6, 817 of the $7,879 clainmed for nmedical expenses for |ack of
substantiation. Respondent also determ ned that petitioners are
liable for penalties under section 6662(a) for the years in
i ssue.

Di scussi on

1. Mayo's Auto Sal es

Section 162(a) allows a deduction for ordinary and necessary
expenses paid or incurred in carrying on a trade or business.
Ceneral ly, under section 183(a) and (b) an individual is not
al l oned deductions attributable to an activity “not engaged in
for profit” except to the extent of gross inconme generated by the
activity. Section 183(c) defines an activity “not engaged in for
profit” as any activity other than one for which deductions are
“all owable * * * under section 162 or under paragraph (1) or (2)
of section 212.” Essentially the test for determ ning whether an
activity is engaged in for profit is whether the taxpayer engages
in the activity with the primary objective of making a profit.

See Antonides v. Conm ssioner, 893 F.2d 656, 659 (4th G r. 1990),

affg. 91 T.C. 686 (1988). Although the expectation need not be
reasonabl e, the expectation nust be bona fide. See Hulter v.

Comm ssioner, 91 T.C. 371, 393 (1988). Furthernore, in resolving

the question, greater weight is given to the objective facts than



- 5 -
to the taxpayer’s statenent of intentions. See Thonas v.

Conm ssioner, 84 T.C. 1244, 1269 (1985), affd. 792 F.2d 1256 (4th

Cir. 1986).

Section 1.183-2(b), Inconme Tax Regs., contains a
nonexcl usive list of factors to be used in determ ni ng whether an
activity is engaged in for profit. These factors are: (1) The
manner in which the taxpayer carries on the activity; (2) the
expertise of the taxpayer or his advisers; (3) the tine and
effort expended by the taxpayer in carrying on the activity; (4)
the expectation that assets used in the activity nmay appreciate
in value; (5) the success of the taxpayer in carrying on simlar
or dissimlar activities; (6) the history of incone or |osses
wWth respect to the activity; (7) the anount of occasi onal
profit, if any; (8) the financial status of the taxpayer; and (9)
any el enents of personal pleasure or recreation. No single
factor, nor sinple nunerical majority of factors, is controlling.

See Cannon v. Conm ssioner, 949 F.2d 345, 350 (10th G r. 1991),

affg. T.C. Meno. 1990-148.

Petitioners presented no evidence concerning many of the
factors contained in the regulations. \Wile petitioner clains
t hat he nai ntai ned books and records, he did not produce any
records at trial. He could not explain the $16,310 deduction
clainmed for supplies in 1995, and he could not explain the

conponents of the $22,494 deduction for other expenses in 1996.
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Wil e people may not normally associate trading in used cars as a
recreation, we do recognize that sonme people do get a certain
pl easure fromrepairing cars.

But, what concerns us nore is the history of |osses. Wile
a person may start out with a bona fide expectation of profit,
even if it is unreasonable, there is a tine when, in light of the
recurring |losses, the bona fides of that expectation nust cease.

See Filios v. Conm ssioner, 224 F.3d 16 (1st Cr. 2000), affg.

T.C. Meno. 1999-92. This is particularly pertinent here where
petitioner could not estinmate when the activity m ght becone
profitable. Moreover, there is nothing in the record to
reasonably suggest that the activity, as petitioner operated it
during the years in issue, had been, or would ever be,
profitable.

We are al so concerned that there is no evidence that
petitioner, despite |osses of nore than $79,000 from 1993 to
1996, ever sought expert advice concerning the profitability of
the venture. 1In the sanme vein there is no evidence that
petitioner altered his nethod of doing business to cut the stream
of losses. The bottomline is that, whatever this activity was,
it was not operated for profit.

There is one aspect of respondent’s determ nations with

regard to Mayo’s Auto Sal es that we think was erroneous.
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It appears to us that the conputation of tax in the notice of
deficiency incorrectly adds the Schedule C gross receipts to the
total adjustnments for both years. Respondent disallowed the
total Schedul e C expenses for both years and then added the
Schedul e C gross incone to petitioners’ taxable incone and
subtracted the sanme amounts as m scel | aneous deductions on
Schedul e A. The taxable incone for 1995 and 1996 appears to be
overstated by $10,530 and $11, 580, respectively. This can be
corrected in the Rule 155 conputati on.

2. Medi cal and Mortgage | nterest Expenses

Wth regard to the disallowance of the deduction for nedica
expenses for 1996, petitioners have the burden of establishing
that respondent’s determ nation is erroneous. Rule 142(a).
Section 7491 does not affect the burden of proof where the
t axpayer has not substantiated deductions. Hi gbee v.

Commi ssioner, 116 T.C. 438, 440-441 (2001). The deduction was

di sal | owed because petitioners had not substantiated the
expenditure. Petitioners presented no evidence from which the
Court could conclude that respondent’s determ nati on was
erroneous, and we affirmthat determ nation.

The determnation with respect to the 1995 nortgage interest
is different. Petitioners clainmed deductions of $6,764 for 1995
and $7,883 for 1996. Petitioners apparently substantiated the

1996 anmpbunt, but coul d substantiate only $4, 101 of the 1995
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deduction. Petitioner testified that petitioners had paid the
anount deducted. Considering the substantiation of the 1996
deduction and petitioner’s testinony, we believe that it is
highly likely that petitioners incurred and paid the anount
claimed for 1995. We hold for petitioners on this issue.

3. Neqgl i gence

Section 6662(a) inposes a penalty with respect “to any
portion of an underpaynment of tax required to be shown on a
return” in an anmount “equal to 20 percent of the portion of the
under paynment to which this section applies.” Section 6662
applies, inter alia, to underpaynents attributable to negligence
or disregard of rules or regulations. See sec. 6662(b)(1).
“Negl i gence” includes any failure to nake a reasonable attenpt to
conply with the provisions of the Internal Revenue Code, and
“di sregard” includes any carel ess, reckless, or intentional
disregard. Sec. 6662(c). Also, “*Negligence is a |lack of due
care or the failure to do what a reasonable and ordinarily

prudent person would do under the circunstances.’” Freytaqg V.

Comm ssioner, 89 T.C. 849, 887 (1987) (quoting Marcello v.

Comm ssi oner, 380 F.2d 499, 506 (5th Gr. 1967), affg. on this

issue 43 T.C. 168 (1964) and T.C. Meno. 1964-299), affd. 904 F.2d
1011 (5th Gr. 1990), affd. on other grounds 501 U. S. 868 (1991).
The question then is whether petitioners’ conduct neets the

reasonably prudent person standard. See id.
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Petitioner is a lineman for the power conpany, and his wife
is a brusher with a furniture conpany. They are not
sophisticated with respect to financial nmatters. Petitioners’
returns were prepared by a professional tax return preparer. W
have recogni zed that reliance on the advice of a professional is
a factor to be considered in determ ning whether a taxpayer uses
reasonable care. See id. at 888. Mreover, while we concl ude
that the Schedule C | osses are not deducti bl e because the
activity was not entered into for profit, there are factors that
may be viewed as being favorable to petitioners. Accordingly, we
do not sustain the section 6662(a) penalties.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




