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More than 30 days after receiving an adverse
Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330, P sought judici al
reviewin a Federal District Court. The petition was
di sm ssed for |ack of subject matter jurisdiction.
More than 30 days after the order of dismssal, P
sought reviewin this Court. Held: Because P failed
to file his initial petition wwth the District Court
wi thin 30 days of the notice of adverse determ nation,
his Tax Court petition is dism ssed for |ack of
jurisdiction.

David C. McCune, pro se

Marty J. Dama, for respondent.




OPI NI ON

COHEN, Judge: This matter is before the Court on
respondent’s notion to dismss for lack of jurisdiction on the
ground that the petition was not filed within the tinme prescribed
by section 6330(d) (1) or section 7502. Unless otherw se
indicated, all section references are to the Internal Revenue
Code in effect for the years in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure.

At the tinme the petition in this case was filed, petitioner
was a resident of Rockwall, Texas.

On January 27, 1999, a Final Notice - Notice of Intent to
Levy and Notice of Your Right to a Hearing (CDP notice) was
mai l ed to petitioner with respect to unpaid Federal incone taxes,
interest, and penalties for 1992 through 1994. The CDP notice
expl ai ned petitioner’s right to a Collection Due Process hearing
(CDP hearing) and provided himwth a copy of Form 12153, Request
for a Collection Due Process Hearing. Petitioner requested and
was granted a hearing. On July 29, 1999, the Internal Revenue
Service Ofice of Appeals (Appeals) issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330. In that notice, it was determ ned that the proposed
| evy actions satisfied the requirenents of sections 6631 and 6321

and the applicable adm nistrative procedures. On August 10,
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1999, petitioner submtted a request for reconsideration of the
adverse determ nation, but the request was denied on Septenber 8,
1999.

On Cctober 18, 1999, petitioner filed a petition with the
U S District Court for the Northern District of Texas, seeking
judicial review of the adverse determ nation. Respondent noved
the District Court to dismss for lack of jurisdiction, citing
untineliness and | ack of subject matter jurisdiction. The
District Court granted the notion to dismss for |ack of subject
matter jurisdiction in an order dated January 25 and entered
January 26, 2000. The Court stated:

First, the government contends that MCune did not

tinmely appeal the IRS determ nation because he filed

suit in excess of thirty days after the IRS

determ nation was issued. MCune responds by asserting

that he filed a notion for reconsideration with the

IRS, thereby tolling the limtations period. However,

even if the limtations period was tolled by the filing

of the notion for reconsideration, this court |acks

subject matter jurisdiction to hear the case.

District Courts have jurisdiction under section

6330 only if the Tax Court |acks jurisdiction.

Clearly, the Tax Court had jurisdiction over this case

because it concerns incone taxes, despite McCune’s

contention that he is not a taxpayer. Mdreover, this

court does not have jurisdiction to hear McCune’s

conpl ai nt because the incone taxes at issue have not

been paid in full. * * *
The order of dism ssal was served on petitioner at his private
mai | box, the address he provided for the record. Petitioner
received the order a few days thereafter when he picked up his

mai |
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On March 1, 2000, petitioner mailed a petition to the Tax
Court that was received and filed on March 6, 2000. The petition
seeks review of respondent’s July 29, 1999, determ nation.

Section 6330 generally provides that the Internal Revenue
Service cannot proceed with the collection of taxes by way of a
|l evy on a taxpayer’s property until the taxpayer has been given
notice of and the opportunity for an adm nistrative review of the
matter in the formof a CDP hearing. See sec. 301.6330-1T,
Tenporary Proced. & Adm n. Regs., 64 Fed. Reg. 3407 (Jan. 22,

1999). See generally Goza v. Conm ssioner, 114 T.C. 176, 179-182

(2000) .
Section 6330(d) (1) provides:
SEC. 6330(d). Proceeding After Hearing.--
(1) Judicial review of determ nation.— The person
may, within 30 days of a determ nation under this

section, appeal such determ nati on—-

(A) to the Tax Court (and the Tax Court shal
have jurisdiction to hear such matter); or

(B) if the Tax Court does not have
jurisdiction of the underlying tax liability, to a
district court of the United States.
If a court determ nes that the appeal was to an
incorrect court, a person shall have 30 days after the
court determnation to file such appeal with the
correct court.
In this case, petitioner challenged the CDP notice and
requested a CDP hearing. Appeals determ ned, on July 29, 1999,

that the CDP notice and proposed |evy actions satisfied sections
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6631 and 6321 and the applicable adm nistrative procedures. That

determ nation triggered the 30-day period within which petitioner

could seek judicial review Section 301.6330-1T(f)(2), Tenporary

Proced. & Adm n. Regs., Fed. Reg. 3412 (Jan. 22, 1999), provides:
(f)(2) Questions and answers. The questions and

answers illustrate the provisions of this paragraph (f)
as foll ows:

* * * * * * *

A-F3. |If the Tax Court would have jurisdiction
over the type of tax specified in the CDP Notice (for
exanpl e, inconme and estate taxes), then the taxpayer
must seek judicial review by the Tax Court. * * *

Q F4. Wat happens if the taxpayer tinely appeals
Appeal s’s determ nation to the incorrect court?

A-F4. |If the court to which the taxpayer directed

atinely appeal of the Notice of Determ nation

determ nes that the appeal was to the incorrect court

(because of jurisdictional, venue or other reasons),

the taxpayer will have 30 days after the court’s

determnation to that effect within which to file an

appeal to the correct court. [Enphasis added.]
Petitioner filed his initial appeal with the District Court nore
than 30 days after the notice of adverse determ nation.
Petitioner then filed a petition in this Court nore than 30 days
after the order of dismssal by the District Court.

Respondent’ s position is that the untineliness of the
petition to the District Court renders inapplicable the
addi tional 30-day period set forth in section 6330(d) (1) where an
appeal is initially to an incorrect court and, in any event, the

petition was untinely in this Court because not filed within the
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30-day period after dismssal by the District Court. Petitioner
argues that his time to file in the District Court was extended
by his request for reconsideration and that his tinme to file in
this Court should run fromthe date that he received the order of
dism ssal fromthe D strict Court.

Section 6330(d) (1) provides for appeal wthin 30 days of the
Appeal s Ofice determ nation and an additional 30 days after a
court determnation that the appeal was to an incorrect court.
The statutory periods are jurisdictional and cannot be extended.

See, e.g., Joannou v. Comm ssioner, 33 T.C. 868, 869 (1960);

Hodges v. Commi ssioner, T.C Meno. 1987-340. A fortiori, they

cannot be extended by petitioner’s unilateral action in
requesting reconsideration or in deciding when to pick up his
mai |

Petitioner’s case in the District Court was not filed within
30 days of the July 29, 1999, notice of determ nation (or even
wi thin 30 days of the denial of his request for reconsideration).
An untinely filing in an incorrect court could not extend the
time to file in the correct court. A subsequent untinely filing

in the correct court clearly nust be di sm ssed.



To reflect the foregoing,

An order will be entered

granti ng respondent’s Mbtion

to Dism ss for Lack of

Juri sdi cti on.




