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VEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7443A(b)(3) and Rules 180, 181, and

182.1

! Unl ess otherw se indicated, all section references are
to the Internal Revenue Code in effect for the taxable years in
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Respondent determ ned deficiencies in petitioner's Federal
income taxes for 1994, 1995, and 1996 in the amounts of $8, 528,
$8, 671, and $8, 479, respectively.

The issue for decision is whether petitioner's Appal oosa
horse breeding and selling activity was an activity "not engaged
in for profit”™ within the meaning of section 183.

Sonme of the facts have been stipulated and are so found.
The stipulations of fact and attached exhibits are incorporated
herein by this reference. Petitioner resided in Portland,
Oregon, on the date the petition was filed in this case.

Petitioner was graduated from Oregon State University with a
degree in psychol ogy. She took courses in accounting, marketing,
finance, advertising, and public speaking. She |later earned a
degree in nursing.

Petitioner worked no | ess than 40 hours per week as a
regi stered nurse for Oregon Health Sciences University (OHSU)
during the taxable years in issue. She received enpl oyee wages
from OHSU during 1994, 1995, and 1996 in the anmounts of
$44,123. 80, $44,700.50, and $47,904. 24, respectively. OHSU is
| ocated five blocks frompetitioner's hone.

Petitioner devoted around 15 hours per week to a billing
service that she operated for oncol ogy surgeons until the m d-
1990's. Her net inconme fromthe billing service for her 1990
t hrough 1995 taxabl e years was $18, 360, $14, 553, $13, 763,
$10, 950, $1,829, and $124, respectively. She conpletely ceased

this activity during 1995 because the surgeons for whom she
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provi ded her billing service either retired or noved out of the
ar ea.

Petitioner is the manager of the apartnment conplex in which
she lives. She receives a rent-free apartment in return for
collecting rents, coordinating repairs, and show ng vacant units.
I n addition, she has received as nuch as $3,000 in 1 year for
perform ng certain tasks around the apartnment conpl ex, such as
pai nti ng and making mnor repairs. She devotes approximately 5
hours per week to this activity.

Petitioner first becane involved with Appal oosa? horses
(Appal oosas) as a teenager in the early 1960's while working as
an apprentice to trainer Phil Hansen. Petitioner helped M.
Hansen prepare the Appal oosas for shows. Her tasks included
feeding them saddling themfor training, and cooling them down
after workouts. Petitioner did not personally ride the
Appal oosas.

Petitioner has owned and bred only regi stered Appal oosas
since the age of 15, when she purchased her first registered
Appal oosa. This horse was an ol der broodmare whi ch had
previously delivered several foals, one of which had been sold to
a person from England. This broodnare delivered several nore
foals which were trained by M. Hansen. Petitioner paid M.

Hansen in part with her earnings from her sumrer enploynent. She

2 An Appal oosa is a rugged saddl e horse devel oped in
Western North Anerica fromstock of Spanish origin and is
di stinguished by its nottled skin and patches of white hair.
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was able to sell several of the foals, one to a person from New
Yor k.

In 1981, petitioner decided to expand her horse breeding
activity froma hobby to a business and began cl ai m ng tax
deductions for her expenses. This decision was a result of
conversations that she had with prom nent nmenbers of the Nationa
Appal oosa Horse Cl ub, which acts as the official registry for
Appal oosas. Petitioner thereafter began breedi ng nore than one
broodmare simultaneously. She al so becane very active in the
Appal oosa Horse Club of Oregon. She has served as its secretary
and has organi zed and served as a judge at Appal oosa shows.

Petitioner has become know edgeable in the different
pedi grees and breeding |ines of Appal oosas by consulting with
ot her individuals in the business of breeding and training
Appal oosas. Her business plan focuses on breedi ng Appal oosas in
the $5,000 to $15,000 price range for sale to young riders and
nonpr of essional adult riders. Petitioner believes that her
target market is broader than the market for horses in the
$30, 000 to $50,000 price range and will allow her to nake a
profit by reason of a greater nunber of sales. At the same tine,
she believes that her target nmarket is nore profitable than the
mar ket for | ess expensive horses because the profit margin for
| ower quality horses is mnimal. She therefore seeks to breed
Appal oosas with quiet dispositions that are easily trained and

are suitable for the amateur riders in her target market.
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Petitioner has never owned a farmor other real estate. She
boards her broodnmares and foals at several |ocations in O egon
and one location in Arizona.® Petitioner decides which stallions
will breed with her broodmares. She chooses trainers for her
foals by matching each foal's heritage and aptitude to the
trai ners' expertise.

Petitioner budgets 30 hours per week for her Appal oosa
breeding and selling activity and admts that it consunes nearly
all of her personal time. She maintains conplete records of her
expenses in a single entry | edger and places all of her receipts
i n envel opes categorized by type of expense. The anounts cl ai ned
on her returns were derived directly fromthese records.

Petitioner has a separate bank account for her horse
breeding and selling activity. The account is in petitioner's
nane at a bank other than the bank at which she maintains her
personal account. Petitioner's broodmares are insured.

Al t hough she has enjoyed sonme success in breeding and
sel |l i ng Appal oosas, petitioner has never realized a profit during
any taxable year. She attributes this lack of any profits to
probl ens of the National Appal oosa Horse Club during the 1980's
and nore recent setbacks with her own broodmares. Petitioner
does not ride Appal oosas for recreational purposes.

On Schedules C attached to her 1994, 1995, and 1996 Feder al

income tax returns, petitioner reported the follow ng anounts:

3 One of petitioner's trainers, Rusty Hadden, testified
that one of the benefits of training horses in Arizona is the
opportunity to show the horses throughout the year.



1994 1995 1996
G oss receipts $1, 140 $3, 895 $336
Cost of goods sold 0 (3,500) 0
Gross profit 1, 140 395 336
Show wi nni ngs 806 0 0
Gross incone 1, 946 395 336
Expenses (36, 538) (36, 628) (138, 998)
Net profit (Loss) (34,592) (36, 233) (38,662)

In the statutory notices of deficiency, respondent increased
petitioner's taxable incone for 1994, 1995, and 1996 by $36, 538,
$40, 128, and $38,998, respectively. Respondent determni ned that
petitioner would be all owed Schedule A m scell aneous item zed
deductions for the expenses of her Appal oosa breeding and selling
activity to the extent of her gross incone, but respondent did
not all ow any such deductions on the ground that such all owabl e
deductions conbined with her other item zed deductions are |ess
t han her standard deductions for her respective taxable years.

Section 183(a) disallows any deduction attributable to an
activity not engaged in for profit, except as provided in section
183(b). Section 183(b)(1) provides that deductions which woul d
be all owabl e without regard to whether such activity is engaged
in for profit are to be allowed. Section 183(b)(2) further
provi des that deductions which would be allowable only if such
activity were engaged in for profit are to be allowed, but only
to the extent that the gross inconme derived fromsuch activity
for the taxabl e year exceeds the deductions all owabl e under
section 183(b)(1). For purposes of section 183, the term
"activity not engaged in for profit" means any activity other

than one with respect to which deductions are allowable for the
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t axabl e year under section 162 or under paragraph (1) or (2) of
section 212. Sec. 183(c).

Section 162(a) allows as a deduction all the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business. Were an activity does not
constitute a trade or business, section 212 allows as a deduction
all the ordinary and necessary expenses paid or incurred during
t he taxable year for the production or collection of incone, or
t he managenent, conservation, or maintenance of property held for
the production of income. Sec. 212(1) and (2).

In order to establish that an activity was engaged in for
profit, the Court of Appeals for the Ninth GCrcuit, to which this
case is appeal able, has stated that the taxpayer nust show t hat
she engaged in the activity with the primary purpose of nmaking a

profit. WIf v. Comm ssioner, 4 F.3d 709, 713 (9th G r. 1993),

affg. T.C. Meno. 1991-212. The taxpayer nust enter into the
activity "with the dom nant hope and intent of realizing a

profit". I1ndependent Elec. Supply, Inc. v. Conm ssioner, 781

F.2d 724, 726 (9th Cr. 1986), affg. Lahr v. Comm ssioner, T.C

Meno. 1984-472.
Petitioner bears the burden of proving the requisite intent.

&olanty v. Conmi ssioner, 72 T.C 411, 426 (1979), affd. w thout

publ i shed opinion 647 F.2d 170 (9th G r. 1981); Johnson v.

Conmmi ssioner, 59 T.C 791, 813 (1973), affd. 495 F.2d 1079 (6th

Cr. 1974). Wether a taxpayer is engaged in an activity with

the requisite profit objective is determned fromall the facts
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and circunst ances. Hulter v. Conmissioner, 91 T.C. 371, 393

(1988); Golanty v. Conmm ssioner, supra at 426; sec. 1.183-2(a)

and (b), Income Tax Regs. The proper focus of the test is the

t axpayer's subjective intention, but objective indicia my be

used to determ ne the taxpayer's true intent. [ndependent

El ectric Supply, Inc. v. Conmi ssioner, supra at 726. In this

regard, nore weight is generally given to objective facts than to

the taxpayer's nere statenent of her intent. Dreicer v.

Comm ssioner, 78 T.C. 642, 645 (1982), affd. w thout opinion 702

F.2d 1205 (D.C. Gr. 1983); sec. 1.183-2(a), Incone Tax Regs.
Section 1.183-2(b), Incone Tax Regs., provides a |ist of
factors to be considered in deciding whether an activity is
engaged in for profit. These factors include: (1) The nmanner in
whi ch the taxpayer carried on the activity; (2) the expertise of
t he taxpayer or her advisers; (3) the tinme and effort expended by
the taxpayer in carrying on the activity; (4) the expectation
that the assets used in the activity may appreciate in value; (5)
t he success of the taxpayer in carrying on other simlar or
dissimlar activities; (6) the taxpayer's history of inconme or
| osses with respect to the activity; (7) the anmobunt of occasi onal
profits, if any, which are earned; (8) the financial status of
t he taxpayer; and (9) whether elenents of personal pleasure or
recreation are involved. Sec. 1.183-2(b), Incone Tax Regs. This
list of factors is not exclusive, and other factors may be
considered in determ ning whether an activity is engaged in for

profit. The factors are not nerely a counting device where the
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nunber of factors for or against the taxpayer is determnative,
but rather all facts and circunstances nust be taken into
account, and nore wei ght nay be given to sone factors than to

ot hers. Taube v. Conm ssioner, 88 T.C. 464, 480 (1987); sec.

1.183-2(b), Income Tax Regs. Not all factors are applicable in

every case, and no one factor is controlling. Abranson v.

Comm ssioner, 86 T.C. 360, 371 (1986); Allen v. Conmi ssioner, 72

T.C. 28, 34 (1979); sec. 1.183-2(b), Incone Tax Regs.

Manner in Wiich Activity Conducted

The fact that a taxpayer carries on the activity in a
busi nessl i ke manner and mai ntai ns conpl ete and accurate books and
records may indicate that the activity was engaged in for profit.
Sec. 1.183-2(b)(1), Inconme Tax Regs. W find that petitioner was
very serious about her Appal oosa breeding and selling activity
and conducted it in a businesslike manner. She nmi ntai ned
detail ed records of her expenses which she relied upon in naking
busi ness deci sions. She maintained a separate bank account for
her Appal oosa breeding and selling activity and did not comm ngle
the proceeds of the activity with her personal funds, with the
exception of one admtted instance for which she adequately
accounted. W find that petitioner had a business plan, which
was to breed horses for sale to young and nonprof essi onal adult
riders. In addition, we find that she continuously nodified her
busi ness plan to contain costs and to give herself every
opportunity to make a profit. W find that this factor favors

petitioner.
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Expertise of the Taxpayer or Her Advisers

Preparation for an activity by extensive study or
consultation with experts may indicate a profit notive where the
t axpayer conducts the activity in accordance with such study or
advice. Sec. 1.183-2(b)(2), Income Tax Regs. W find that the
record anply denonstrates that petitioner has devel oped an
expertise in Appal oosa pedi grees and bl oodlines. She has
consulted with and foll owed the advice of acknow edged experts in
her industry with respect to the econom cs of breeding and
selling Appal oosas. She has regularly read "The Appal oosa
Journal ", published by the National Appal oosa Horse C ub. She
has al so served as a judge at Appal oosa shows. We find that
this factor favors petitioner.

Tine and Effort Expended

The fact that the taxpayer devotes nmuch of her personal tine
and effort to carrying on an activity, particularly if the
activity does not have substantial recreational aspects, may
indicate a profit notive. Sec. 1.183-2(b)(3), Incone Tax Regs.
The fact that the taxpayer devotes a limted anount of tine to an
activity does not necessarily indicate a |lack of profit notive
where t he taxpayer enploys conpetent and qualified persons to
carry on such activity. |1d. Petitioner devoted nearly all of
her personal time to her Appal oosas, including her 4 weeks of
vacation fromher job as a registered nurse. During the taxable
years in issue, her billing service dw ndl ed, |eaving her nore

time to devote to her Appal oosas. She selectively hired highly
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qgual i fied individuals, such as trainer Rusty Hadden, to devel op
her Appal oosas. W find that this factor favors petitioner.

Expectati on That Assets May Appreciate

An expectation that assets used in the activity wll
appreciate in value may indicate a profit objective. Sec. 1.183-
2(b)(4), Income Tax Regs. Petitioner clearly expected her
broodmares and their offspring to appreciate in value. W find
that this factor favors petitioner.

Past Success in Gher Simlar or Dissimlar Activities

The fact that the taxpayer has engaged in simlar activities
in the past and converted themfromunprofitable to profitable
enterprises may indicate that she is engaged in the present
activity for profit, even though the activity is presently
unprofitable. Sec. 1.183-2(b)(5), Inconme Tax Regs. Petitioner
successfully operated a billing service for a nunber of years
until her custoners retired and/or noved out of the area. W
find that this factor favors petitioner.

Taxpayer's History of Income and Losses

Petitioner has never had a profitable year. She has had
sporadi c sal es over the years. Her net |osses have continued
beyond the customary startup period for a horse breedi ng and
selling activity. W find that the circunmstances within the
Appal oosa mar ket and her personal setbacks do not fully explain
her long series of losses. Cf. sec. 1.183-2(b)(6), Incone Tax

Regs. W find that this factor favors respondent.
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Fi nanci al Status of the Taxpayer

The fact that the taxpayer does not have substantial incone
or capital fromother sources may indicate that the activity is
engaged in for profit. Sec. 1.183-2(b)(8), Inconme Tax Regs.
Petitioner earned a nodest salary as a registered nurse. Yet,
petitioner did derive sonme tax benefits fromher |osses to the
extent that such |osses offset her other income. W find that
this factor is neutral.

El enents of Personal Pleasure or Recreation

Petitioner does not ride horses. Although her Appal oosas do
provi de a social outlet for neeting other people, we find that
any personal pleasure or recreation that petitioner derived from
her Appal oosas is insignificant in conparison to her business
notives. W find that this factor favors petitioner.

After weighing the above factors, we find that the objective
facts in the record support rather than detract frompetitioner's
asserted intention of making a profit from her Appal oosa breeding
and selling activity. W conclude that petitioner has proved
t hat she engaged in her Appal oosa breeding and selling activity
during the taxable years in issue with the dom nant hope and
intent of realizing a profit.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




