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MEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: These consolidated cases were

subm tted pursuant to the provisions of section 7443A(b)(3) and
Rul es 180, 181, and 182.1

Respondent determ ned a deficiency in petitioner Al exandra
M Medlin's (Al exandra) Federal incone tax for 1994 in the anobunt
of $1,946. Respondent also determined a deficiency in
petitioners Burley M Medlin's (Burley) and Mary K Medlin's
(Mary) Federal income tax for 1994 in the amount of $2,170.

After concessions,? the issue remaining for decision is
whet her the anmounts in issue are properly characterized as
al i nrony or separate mai ntenance paynents w thin the neaning of
section 71(b).

These cases were submtted fully stipulated under Rule 122.
The stipulations of fact and attached exhibits are incorporated
herein by this reference. Alexandra resided in Charlottesville,

Virginia, and Burley and Mary resided in WIliansburg, Virginia,

L Unl ess otherw se indicated, all section references are
to the Internal Revenue Code in effect for the taxable year in
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure.

2 The parties agree that Burley's direct reinbursenent of
$784 for Al exandra's nedical expenses which were not covered by
her nedi cal insurance constitutes alinony or separate naintenance
paynents. As Al exandra points out on brief, she overstated the
anmount of such paynments on her 1994 original and anmended returns
by $19 ($803 - $784).
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on the dates their respective petitions were filed in these
cases.

Burl ey and Al exandra were married on June 20, 1959. They
separated on or about COctober 14, 1987. They entered into a
property settlenent agreenent (the Agreenent) on April 5, 1988,
which fixed the anmount to be paid by Burley to Al exandra for her
support and mai ntenance and fixed their respective rights to
their marital property. The pertinent provisions of the
Agreenent are as follows:

1. SUPPORT AND MAI NTENANCE OF THE W FE

The Husband shall pay to the Wfe as and for her
al i nony, mai ntenance and support, the sum of $1, 600. 00
per nonth, payable on the 1st day of each and every
nmont h, begi nning on the 1st day of the nonth follow ng
the execution of this Agreenment, to continue thereafter
until the death of either party, or the Wfe's
remarriage, whichever shall first occur.

The parties further acknow edge and agree that al
paynments made by the Husband to the Wfe pursuant to
this paragraph shall be fully taxable as incone to the
Wfe and reportable by her on all of her federal and
state incone tax returns, and deductible by the Husband
frominconme as reported by himon all of his federal
and state incone tax returns.

* * * * * *

3. PERSONAL PROPERTY.

The parties make the foll ow ng division and
settlenment of their personal property.

* * * * * *

g. Autonobile

The husband shall provide the Wfe with
a new Lincoln Town Car each and every year,
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and in addition provide for all maintenance
on said autonobile including, repairs,

i nsurance, gas, oil and license, for so |ong
as he is a Lincoln-Mercury dealer, until the
death of either party or until the Wfe's
remarriage, whichever shall first occur. 1In
the event the Husband is no | onger a Lincoln-
Mercury deal er, than he shall provide the
Wfe with a new G and Marqui s class car each
and every year, and in addition provide for
al | mai ntenance on sai d autonobile including,
repairs, insurance, gas, oil and license; in
the event the Husband is no | onger an

aut onobi | e deal er, he agrees to provide the
Wfe with a new G and Marqui s class car every
two years and further agrees to provide for
al | mai ntenance on sai d autonobil e including,
repairs, insurance, gas, oil and license.

* * * * * *

6. MEDI CAL | NSURANCE

The Husband agrees to maintain the Wfe as
beneficiary of his present (or conparable)
medi cal / hospitalization/dental policy until the death
of either party or the Wfe's remarri age, whi chever
shall first occur. |If said coverage can no |onger be
provi ded t hrough Medlin Modtor Conpany or any deal ership
or busi ness owned by the Husband, then, in such event,
t he Husband shall obtain conparabl e coverage through a
private carrier. The parties agree to share equally
the cost of any nedical, dental or psychiatric expenses
of the Wfe not covered by said insurance. The
Husband' s obligation to pay prem uns shall not exceed
the standard market prem uns for an insured of the
Wfe's age for the coverage descri bed above.

Burl ey and Al exandra were divorced in 1988. Burley married
Mary sonetine thereafter but prior to the end of 1994.

Mont hl y Paynments

Burl ey paid Al exandra $19, 200 pursuant to paragraph "1" of
the Agreenent during 1994. Alexandra reported this anmount as

al i nrony received on her original and anended 1994 returns.
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Burley and Mary clained an alinony paid deduction for this anount
on their 1994 return. Although their treatnent of this anmount as
alinony is not in dispute, the proper characterization of anmounts
paid for an autonobile and rel ated expenses and for nedi cal

I nsurance prem uns renai nNs in issue.

Aut onobi | e and Rel at ed Expenses

During 1994, Burley's wholly owned corporation, Medlin Mtor
Co., Inc. (the dealership), paid for the |l ease of an autonobile
fromFord Motor Credit Corporation (FMCC). Burley provided the
autonobil e to Al exandra for her use during 1994. Al exandra did
not sign the | ease wth FMCC

The deal ership paid for the insurance on the autonobile. It
al so provided Alexandra wwth a deal ership credit card which was
used exclusively for charging gas and ot her mai nt enance expenses
for the autonobile. The dealership paid for these credit card
charges. It issued Burley a Form 1099-DIV for 1994 which
reflected that he had received a constructive dividend in the
amount of $4,952, the total cost of the |ease, insurance, and
credit card charges paid by the deal ership during 1994.

Al exandra did not report the $4,952 as alinony received on
her original and anmended 1994 returns. Burley and Mary cl ai ned
an alinony paid deduction for this anount on their 1994 return.
In the statutory notices of deficiency, respondent, as a

st akehol der in this case, included the $4,952 in Al exandra's
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i ncone as alinony received and disallowed Burley's and Mary's
cl ai mred deducti on.

Medi cal | nsurance Prem uns

Al exandra was covered under the deal ership's nedica
i nsurance policy until 1992 or 1993, when the insurance carrier
informed the deal ership that she no | onger qualified as an
i nsured because she was not its enployee. During 1994, Al exandra
and Burley arranged for the deal ership to reinburse Al exandra for
the cost of the premuns for the nedical insurance which she had
obt ai ned t hrough her enployer. This arrangenent was the | east
costly alternative for providing nedical insurance for Al exandra.
The deal ership issued Burley a Form 1099-Di V for 1994 which
refl ected that he had received a constructive dividend in the
anount of $1,998, the total of the nedical insurance prem unms
rei mbursed by the deal ership during 1994.

Al exandra reported the $1,998 as alinony received on her
1994 original return. She later filed her anended return for
1994 on which she omtted $1,999.° Burley and Mary cl ai ned an
al i mony paid deduction in the anmount of $1,998 on their 1994
return. 1In the statutory notices of deficiency, respondent
i ncluded the $1,998 in Alexandra's incone as alinony received and

di sal l owed Burley's and Mary's cl ai ned deducti on.

8 Thi s amount represented the previously reported nedical
i nsurance prem uns. Al exandra agrees that the correct anount of
t he nedi cal insurance premuns in issue is $1,998.
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Section 61 defines gross incone to nean all inconme from
what ever source derived, including alinony or separate
mai nt enance paynents. Sec. 61(a)(8). Wether a paynent
constitutes alinony or separate maintenance within the neaning of
section 61(a)(8) is determned by reference to section 71

Section 71(a) generally provides that gross incone includes
anounts received as alinony or separate maintenance paynents.
Section 71(b)(1) defines the term™"alinony or separate
mai nt enance paynent"” as any paynent in cash if--

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deduction under section 215,

(© in the case of an individual legally separated
fromhis spouse under a decree of divorce or of

separ ate mai nt enance, the payee spouse and the payor

spouse are not nenbers of the sane household at the

time such paynent is nmade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

Section 215 allows an individual, in conputing adjusted
gross incone, to deduct an anmount equal to alinony or separate
mai nt enance paid during such individual's taxable year if such
anount is includable in the gross incone of the recipient under
section 71. Accordingly, if the anbunts in issue fail to neet

any of the requirenents of section 71(b)(1), such amounts are not



- 8 -
alinony and are thus not includable in Al exandra's gross incone
or deductible by Burley and Mary. The parties do not dispute
that the requirenments of section 71(b)(1)(C and (D) have been
satisfied with respect to the anobunts in issue.

Section 71(b) (1)

The initial requirenent under this section is that the
paynents nust be in cash. Sec. 71(b)(1). Section 1.71-1T(b),
QA 5, Tenporary Incone Tax Regs., 49 Fed. Reg. 34455 (Aug. 31,
1984), explains that only cash paynents, including checks and
nmoney orders payable on demand, qualify as alinony or separate
mai nt enance paynents. Transfers of services or property,
execution of a debt instrunent by the payor, or the use of
property of the payor do not qualify. 1d.

We are satisfied that the deal ership's cash paynents for the
| ease, insurance, and maintenance of the autonobile for
Al exandra's benefit and for the rei nbursement of Alexandra's
medi cal insurance prem uns are properly treated as cash paynents
made by Burley during 1994. He included these anmounts in inconme
as constructive dividends and is entitled to any all owabl e
deductions for the anounts paid.

Section 71(b) (1) (A

W& next exam ne whether the cash paynents treated as nmade by
Burley satisfy section 71(b)(1)(A). Section 1.71-1T(b), Q&A6,
Tenporary I ncone Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984),

provi des that a paynent of cash by the payor spouse to a third
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party on behalf of the payee spouse pursuant to the terns of the
di vorce or separation instrunment qualifies as alinony or a
separate mai ntenance paynent.

Burley argues that the only logical way for himto satisfy
the obligations in issue was by nmaking cash paynments to third
parties. Respondent agrees that the Agreenment "necessarily
aut hori zed cash paynents to third parties to effect its
provisions." Al exandra argues that the pertinent provisions of
the Agreenment do not expressly provide for Burley to nake any
cash paynents to her or on her behal f.

Clearly, the cash paynents in issue neet the conditions
under which cash paynents to a third party may satisfy section
71(b)(1)(A). First, we find that the cash paynents were nmade
"under" the Agreenent. Burley would not have caused the
deal ership to nake the cash paynents but for the terns of the
Agreenent. Second, we find that the cash paynents were nmade "on
behal f of" Al exandra because they were made with respect to
property and services used solely by Alexandra. Third, we find
that the cash paynents were not nade to nmaintain property owned
by Burley. He had no ownership interest in the | eased autonobile
or in the nedical insurance policy. Cf. sec. 1.71-1T(b), Q&A6,
Tenporary I ncome Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984).

Section 71(b) (1) (B)

Al exandra argues that the paynents nmade with respect to the

aut onobi l e do not satisfy section 71(b)(1)(B) because the parties
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inplicitly designated such paynents as part of their property
settlenment and not alinony. She suggests that the designation of
the nonthly paynents under paragraph "1" of the Agreenent as

al i nrony conbined with the lack of any designation for the

aut onobi | e-rel ated paynents under subparagraph "g" of paragraph
"3" inplies that such paynents were designated as not being

al i nony.

Section 71(b)(1)(B), however, only treats a paynent as ot her
than alinony if the governing divorce or separation instrunent
desi gnates the paynent as a "paynent which is not includible in
gross incone under * * * [section 71] and not allowable as a
deduction under section 215." The regulations do not provide for
and we do not interpret this statutory |anguage to all ow

designations by inplication as Al exandra contends. Richardson v.

Comm ssi oner, 125 F. 3d 551, 557 (7th Gr. 1997), affg. T.C. Meno.
1995-554; see sec. 1.71-1T(b), Q&A8, Tenporary |ncone Tax Regs.,
49 Fed. Reg. 34455 (Aug. 31, 1984).

We hold that the amobunts in issue constitute alinony or
separ ate mai nt enance paynents which nust be included in
Al exandra's gross incone and are deductible by Burley and Mary.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




