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Ps, husband (H) and wife (W, separated in 1992
and divorced in 1993. Following a contested divorce
proceedi ng, the Denver (Colorado) District Court (the
State court) issued Permanent Orders granting Wsole
custody of Ps’ two minor children. The Pernanent
Orders al so provided that H “shall claimboth of [the]
children on his tax returns as exenptions.” In
accordance wth the Permanent Orders, H clained the
dependency exenptions for the children on his 1993 and
1994 Federal income tax returns. However, he did not
attach a conpleted Form 8332, Release of Caimto
Exenption for Child of Divorced or Separated Parents,
signed by Wto either of the returns. Instead, H
attached portions of the Permanent Orders to his



returns as support for the clainmed dependency
exenptions. The Permanent Orders were not signed by W
consenting to the rel ease of the dependency exenptions
to H The Pernmanent Orders were executed by the State
court judge and were signed by Ws attorney signifying
approval as to form

Hel d: The Permanent Orders do not qualify as a
written declaration signed by the custodial parent
confirmng that the custodial parent will not claim
the children as dependents for 1993 and 1994. Thus,
attaching the Permanent Orders to Hs tax returns did
not satisfy the requirenents of sec. 152(e)(2), I.R C. and
His not entitled to claimthe dependency exenptions
for his mnor children.

WlliamC Waller, Jr., for petitioner in docket

No. 8094-97.

Thomas G Hodel, for petitioner in docket No. 8158-97

Sara J. Barkley, for respondent.

MARVEL, Judge: Respondent determ ned deficiencies in the
Federal inconme tax of petitioner Cheryl J. Mller, fornmerly
Cheryl J. Lovejoy (Ms. Mller), for the taxable years 1993 and
1994 of $8, 863 and $2, 766, respectively. Respondent al so
determ ned deficiencies in the Federal incone tax of petitioner
John H. Lovejoy (M. Lovejoy) for the taxable years 1993 and 1994
of $12,018 and $5, 905, respectively.

These cases have been consolidated for purposes of trial,

bri efing, and opini on because they involve comobn questions of
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fact and law arising fromthe separation and di vorce of
petitioners.

In a prior opinion in these cases, Mller v. Conm ssioner,

T.C. Meno. 1999-273, we decided that "unallocated child support
and mai nt enance" paynents made pursuant to a Colorado State court
decree were not deductible by the payor spouse under section 215!
or includable in the incone of the payee spouse under section 71
The only issues remining for decision? are:

(1) Whether a State court decree which awarded the
dependency exenptions for petitioners' mnor children to the
noncust odi al parent but which was not signed by the custodi al
parent qualifies as a witten declaration signed by the custodi al
parent that she will not claimthe children as dependents as
requi red by section 152(e)(2); and

(2) if issue (1) is resolved in favor of the noncustodi al
parent, whether the custodial parent regained the right to claim
t he dependency exenptions because the noncustodi al parent failed
to pay all of the child support required by the State court

decr ee.

IAIl section references are to the Internal Revenue Code as
in effect for the years in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure.

2The only other issues raised by the notices of deficiency
are conput ati onal



FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The parties' stipulations of fact are incorporated herein by
ref erence.

Petitioners Cheryl J. MIller and John H Lovejoy resided in
Col orado during the years in issue and when the petitions in
t hese consol i dated cases were fil ed.

Petitioners were married on August 30, 1970. They had two
children during their marriage--Krista Holly Lovejoy, born on
January 8, 1977, and Dean Ross Lovejoy, born on May 10, 1980
(collectively, the children).

In May 1992, petitioners separated. M. MIller remained in
the famly home, and M. Lovejoy noved into a separate residence.
M. Lovejoy and Ms. M|l er maintained separate residences
t hroughout 1993 and 1994 and were not nenbers of the sane
househol d at any tine during those years.

Shortly after petitioners separated, Ms. MIller filed a
"Petition for Dissolution of Marriage" seeking, inter alia, a
di vorce, tenporary and pernmanent mai ntenance, and child support
(the divorce case). On August 13, 1992, nunc pro tunc July 27,
1992, the Denver (Colorado) District Court (the State court)

signed Tenporary Orders® in the divorce case that incorporated

Tenporary Orders" may provide for tenporary paynent of
(continued. . .)



stipulations agreed to by the parties. The Tenporary O ders
conferred joint custody of the children on Ms. MIler and M.
Lovej oy but designated Ms. MIler "the primary residentia
custodian for the children". The Tenporary Orders were silent
regardi ng which party was authorized to claimthe dependency
exenptions for the children.

Fol | owi ng several days of testinobny in a contested divorce
proceedi ng, the State court issued Permanent Orders on January
24, 1994, nunc pro tunc Novenber 12, 1993, granting Ms. Ml er
sol e custody of the children. The Permanent Orders al so provided
that M. Lovejoy "shall claimboth of [the] children on his tax
returns as exenptions". The Permanent Orders were not signed by
Ms. MIler. However, they were executed by the State court judge
and were al so signed by the attorneys for Ms. MIller and M.
Lovej oy under a caption that read “APPROVED AS TO FORM

In accordance with the Permanent Orders, M. Lovejoy clained
dependency exenptions for both children on his 1993 and 1994
Federal incone tax returns. However, he did not attach a
conpl eted Form 8332 signed by Ms. MIler to either of the

returns. Instead, M. Lovejoy attached sonme portion of the

3(...continued)
debts, use of property, custody, maintenance, child support, or
attorney's fees during the pendency of divorce or separation
proceedi ngs. Colo. Rev. Stat. sec. 14-10-108 (1998).
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Permanent Orders to his 1993 and 1994 Federal income tax returns
to docunent his entitlenent to the dependency exenptions.

Ms. MIler did not claimthe dependency exenptions for the
children on her 1993 and 1994 Federal income tax returns or on an
amended return that she filed for 1993; however, Ms. MIler was
granted | eave to anend her petition in this case prior to trial
to assert that she was entitled to clai mthe dependency
exenptions.* M. MIller based her claimto the dependency
exenptions on a section of the Col orado Uniform Di ssol ution of
Marriage Act (UDVA), which provides: “A parent shall not be
entitled to claima child as a dependent if he or she has not
paid all court-ordered child support for that year or if claimng
the child as a dependent would not result in any tax benefit.”
Colo. Rev. Stat. sec. 14-10-115 (14.5) (1998). M. Mller
all eged that M. Lovejoy had failed to pay all court-ordered
child support for 1993 and 1994 and that this failure entitled
her to the dependency exenptions under Col orado | aw.

At the conclusion of the trial, the parties were asked to
brief the issue of whether the Permanent Orders qualified as a

decl aration signed by the custodi al parent rel easing the

‘Respondent al so was granted | eave to amend his answer in
M. Lovejoy's case to assert protectively that M. Lovej oy was
not entitled to claimthe dependency exenptions for the children
if Ms. MIller's claimto the dependency exenptions was uphel d.



dependency exenptions to the noncustodi al parent under section
152(e) (2).
OPI NI ON

A taxpayer may claima dependency exenption for a child as
long as the child neets the statutory definition of "dependent".
Secs. 151(c)(1), 152(a)(1l). Odinarily, a taxpayer may claima
child as a dependent for a particular cal endar year only if the
t axpayer provides over half of the child' s support during that
cal endar year. See sec. 152(a). However, special rules
determ ne which parent may claima mnor child as a dependent
where the parents are divorced or separated. See sec. 152(e).

Prior to 1985, the definition of dependent led to
substantial controversy in cases involving divorced or separated
t axpayers because determ ni ng which parent provided over one-half
of a child' s support presented difficult issues of proof and
substantiation. See H Rept. 98-432 (Part 2), at 1498 (1984).
In 1984, Congress anended section 152(e) to sinplify the rules
for determ ning which parent properly may claimthe dependency
exenption(s) for Federal incone tax purposes. See Deficit
Reduction Act of 1984, Pub. L. 98-369, sec. 423(a), 98 Stat. 799.

The pertinent parts of section 152(e) as anended provide:

SEC. 152(e). Support Test in Case of Child of
Di vorced Parents, Etc.--

(1) Custodial parent gets exenption.— Except
as otherw se provided in this subsection, if-—-
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(A) achild (as defined in section
151(c)(3)) receives over half of his support
during the cal endar year fromhis parents—-

(i) who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

(1i1) who are separated under a
witten separation agreenent, or

(tit) who live apart at all tines
during the last 6 nonths of the cal endar
year, and

(B) such child is in the custody of one
or both of his parents for nore than one-half
of the cal endar year,

such child shall be treated, for purposes of subsection
(a), as receiving over half of his support during the
cal endar year fromthe parent having custody for a
greater portion of the cal endar year (hereinafter in
this subsection referred to as the “custodial parent”).

(2) Exception where custodial parent rel eases
claimto exenption for the year.-—-A child of
parents described in paragraph (1) shall be
treated as having received over half of his
support during a cal endar year fromthe
noncust odi al parent if--—

(A) the custodial parent signs a witten
declaration (in such manner and formas the
Secretary may by regul ati ons prescribe) that
such custodial parent will not claimsuch
child as a dependent for any taxable year
begi nning in such cal endar year, and

(B) the noncustodial parent attaches
such witten declaration to the noncust odi al
parent’s return for the taxable year
begi nni ng during such cal endar year.

For purposes of this subsection, the term “noncustodi al
parent” nmeans the parent who is not the custodi al
par ent .



Under section 152(e) as anmended, the custodial parent® is
entitled to claimthe dependency exenption with respect to his or
her child unless one of three exceptions applies. See sec.
152(e); sec. 1.152-4T(a), QA-2, Tenporary Incone Tax Regs., 49
Fed. Reg. 34459 (Aug. 31, 1984). Only one of the exceptions is
at issue here--the custodial parent's release of the claimto
exenption pursuant to section 152(e)(2).

Al t hough section 152(e) was anended effective for years
begi nni ng after Decenber 31, 1984, the only regul ations
promul gated with respect to section 152(e) since its anmendnent in
1984 are tenporary regulations.® Section 1.152-4T(a), Q8A-3,
Tenporary I ncone Tax Regs., supra, provides that a noncustodi al
parent may claimthe exenption for a dependent child “only if the
noncust odi al parent attaches to his/her income tax return for the
year of the exenption a witten declaration fromthe custodi al
parent stating that he/she will not claimthe child as a

dependent for the taxable year beginning in such cal endar year.”

5'n this opinion, we refer to the parent having physi cal
custody for the greater part of the year as the custodial parent
and to the parent who is not the custodial parent as the
noncust odi al parent. See sec. 152(e)(flush | anguage).

Tenporary regul ations are entitled to the sane wei ght as
final regulations. See Peterson Marital Trust v. Conm SSioner,
102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cr. 1996); Truck
& Equip. Corp. v. Conmm ssioner, 98 T.C 141, 149 (1992).
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The decl aration required under section 152(e)(2) nust be made
either on a conpleted Form 8332 or on a statenent conformng to
t he substance of Form 8332. See sec. 1.152-4T(a), Q%A-3,
Tenporary I ncone Tax Regs., supra. The exenption nmay be rel eased
for a single year, for a nunber of specified years, or for al
future years "as specified in the declaration.”™ Sec. 1.152-
4T(a), Q%A-4, Tenporary Incone Tax Regs., supra.

In this case, M. Lovejoy, the noncustodial parent, clained
t he dependency exenptions for his mnor children for each of the
years at issue pursuant to a provision in the Permanent Orders
whi ch summarily stated that M. Lovejoy "shall claimboth of
[his] children on his tax returns as exenptions." At trial, M.
Lovejoy testified that, although he did not ask Ms. Ml ler, the
custodial parent, to conplete or sign Form 8332, he did attach a
copy of portions of the Permanent Orders to each of his returns

for 1993 and 1994 prior to filing the returns.”’

The copies of M. Lovejoy's 1993 and 1994 returns, which
were admtted into evidence as exhibits to the stipulation of
facts, did not include any part of the Permanent Orders as
attachnments. M. Lovejoy explained this om ssion by pointing out
that the stipulations were negoti ated and agreed upon before any
i ssue regardi ng the dependency exenptions was raised and that
soneone in the Service Center could have renoved the attachnents.
I n her opening statenent, respondent’'s counsel acknow edged this
was possible. W also note that the returns in evidence were
i nconplete in other ways. For exanple, the 1994 return was filed
el ectronically. Al though what purports to be the 1994 return in
the record summari zes the information included on the
electronically filed return, there is no signature page. |In

(continued. . .)
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The issue regardi ng the dependency exenptions was raised by
Ms. Mller in a notion for | eave to anmend her petition shortly
before trial. M. MIler has the burden of proof regarding her
entitlenent to the dependency exenptions in her case. See Rule
142(a). In M. Lovejoy's case, respondent noved to anend his
answer to assert protectively that if Ms. MIler was entitled to
cl aimthe dependency exenptions, M. Lovejoy was not. Therefore,
respondent bears the burden of proving that M. Lovejoy is not
entitled to the dependency exenptions. See id.

We accept M. Lovejoy's testinony that he attached a copy of
the rel evant portions of the Permanent Orders to his incone tax
returns for the years at issue. W still nust decide, however
whet her attaching the Permanent Orders to M. Lovejoy's tax
returns satisfied the requirenents of section 152(e)(2) and
section 1.152-4T(a), Q%A-3, Tenporary Incone Tax Regs., supra.
The answer to the question depends upon whet her the Permanent
Orders qualify as a "witten declaration"” signed by Ms. Ml ler

confirmng that she will not claimthe dependency exenptions with

(...continued)
order to file electronically, a taxpayer nust sign and file Form
8453, U.S. Individual Income Tax Declaration for Electronic
Filing, and transmt it with other paper docunents that cannot be
filed electronically. Form 8453 nust be received by the Internal
Revenue Service (IRS) before any electronically filed return is
conplete. See Rev. Proc. 94-11, 1994-1 C B. 557, 558. Form 8453
for 1994 and the attachnents to it were not nmade a part of the
record at trial.
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respect to her children for the years at issue. See sec.

152(e)(2); sec. 1.152-4T(a), Q%A-3, Tenporary Inconme Tax Regs.

supra.

The Witten Decl arati on Requirenent -—Form 8332

Pursuant to the authority conferred upon it by section
152(e)(2) as anended, the Internal Revenue Service (IRS) issued
Form 8332 to enable a noncustodi al parent to satisfy the witten
decl aration requirenent of section 152(e)(2). Form 8332 requires
a taxpayer to furnish (1) the nanes of the children for which
exenption clains were rel eased, (2) the years for which the
clains were released, (3) the signature of the custodial parent
confirmng his or her consent, (4) the Social Security nunber of
the custodial parent, (5) the date of the custodial parent's
signature, and (6) the nane and the Social Security nunber of the

parent claimng the exenption. See Neal v. Conm ssioner, T.C

Meno. 1999-97; Paul son v. Conmi ssioner, T.C. Menp. 1996-560;

VWite v. Comm ssioner, T.C. Mnp. 1996-438.

Satisfying the signature requirenent is critical to the
successful release of the dependency exenption within the neaning

of section 152(e)(2). See Neal v. Conm ssioner, supra; Paul son

V. Conm ssioner, supra; Wite v. Conm ssioner, supra. Secti on

152(e) (2) expressly provides that the noncustodial parent may
cl ai mthe dependency exenption for a child only if "the custodi al

parent signs a witten declaration”, sec. 152(e)(2)(A), and the
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declaration is attached to the return of the noncustodi al parent,
see sec. 152(e)(2)(B). Form 8332 incorporates the statutory
requi renment; Form 8332 is valid only when signed by the custodi al
parent. By signing the docunent, the custodial parent
affirmatively consents to the rel ease of the dependency exenption
to the noncustodial parent.

In this case, M. Lovejoy did not attach Form 8332 to his
Federal inconme tax returns for 1993 or 1994. 1In fact, he did not
even ask Ms. Mller to sign Form 8332. Instead, he attached
portions of the Permanent Orders to his returns. As a result,
unl ess the Permanent Orders qualify as a statenent conformng to
t he substance of Form 8332, see sec. 1.152-4T(a), QRA-3,
Tenporary I ncone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984),
M. Lovejoy has not satisfied the requirements of either section
152(e)(2) or the applicable regulation. W turn, therefore, to a
revi ew of the Permanent Orders.

The Witten Decl aration Requirenent: Are the Permanent Orders a
Statenent Confornmng to the Substance of Form 83327

Conmparing the Permanent Orders with Form 8332 reveal s
several differences between the two docunments. Form 8332
requires a taxpayer, anong other things, to furnish the years for
which the clains were rel eased, the signature of the custodi al
parent, the date of that signature, and the Social Security

nunber of the custodial parent. By contrast, the Pernmanent



- 14 -

Orders do not |list the years for which the dependency exenptions
were rel eased, and they do not bear either the signature of the
custodi al parent, Ms. MIller, or her Social Security nunber.

In order for a docunent to qualify as a statenent conform ng
to the substance of Form 8332, it nust contain substantially the
sane information required by Form 8332. In particular, the
docunent nust satisfy the signature requirenent of section
152(e)(2). The signature of the custodial parent is critical to
t he successful inplenentation of Congress’ plan to elimnate
support-based di sputes regardi ng dependency exenptions and to
sinplify the rules regardi ng when a noncustodi al parent may cl ai m
t he dependency exenptions for his or her children.

It is beyond debate that Ms. MIler did not sign the
Permanent Orders. The Permanent Orders were executed by the
State court judge and al so were signed by petitioners’ counsel
signifying their approval as to form Section 152(e)(2)
requires the signature of the custodial parent. W nust exam ne,
therefore, whether either the execution of the Permanent Orders
by the State court judge or the signing of the Permanent Orders
by Ms. MIler’s counsel as to formsatisfies the signature

requi renent of section 152(e)(2).



Is the Signature of the Custodial Parent’s Attorney as to Form
Sufficient To Satisfy the Signature Requirenent of Sec.
152(e)(2)?

The Permanent Orders were issued by the State court judge
follow ng a contested divorce hearing held over several days.
The Permanent Orders were signed by petitioners’ counsel as to
formonly. Although neither petitioner discussed whether the
signature of the custodial parent’s counsel approving the form of
the Permanent Orders only is sufficient to satisfy the signature
requi renment of section 152(e)(2), we address the issue sua
spont e.

Ms. MIler's attorney signed the Permanent Orders subject to
a qualification which indicated that he was approving only the
formof the Permanent Orders. The signature of counsel approving
the formof a docunent ordinarily does not signify general
consent to, and approval of, the substance of the docunent. See

generally Albright v. District Court, 375 P.2d 685 (Colo. 1962)

(Local rule required counsel to sign a pretrial order signifying
his approval as to formand content. Counsel signed the pretrial
order, approving it as to formonly, in order to preserve al

obj ections and exceptions made to the rulings of the court. The
court held that approval of the content of the order pursuant to
the local rules is an approval only of the recital of what

transpired at the pretrial conference. Under the facts of the
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case, such approval does not operate as a waiver of counsel’s
objections to the terns of the order or the application of
substantive law in the order). W believe that the signature of
Ms. Mller’'s attorney in this case nerely signified that M.
MIler’s attorney had revi ewed and approved the formof the
Permanent Orders while preserving Ms. Mller’s right to appeal
fromthe rulings reflected in the Permanent Orders. See id.

The signature requirenment of section 152(e)(2) demands nore
t han sinply an acknow edgnment regarding form the signature of
the custodial parent nust confirmthe custodial parent’s
intention to rel ease the dependency exenption to the noncustodi al
parent and signify her agreenent not to claimthe dependency
exenption herself. The signature of Ms. MIller’'s attorney
approving the formof the Permanent Orders does not satisfy the
mandat e of section 152(e)(2).8
|s the Signature of the State Court Judge on the Permanent Orders

Sufficient To Satisfy the Signature Requirenent of Sec.
152(e)(2)7?

M. Lovejoy’s principal argunment is that the Pernanent
Orders are sufficient to establish his entitlenent to the
dependency exenptions because the State court gave himthe right

to claimthemon his tax returns. M. MIler and respondent

8Qur conclusion is limted to the facts of this case. W do
not deci de whether there are any circunstances under which the
signature of a custodial parent’s attorney can ever satisfy the
signature requirenment of sec. 152(e)(2).
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di sagree, contending that, in order for a docunent to qualify
under section 152(e)(2), the custodial parent nust sign it.
Al t hough the Permanent Orders gave M. Lovejoy the right to claim
t he dependency exenptions, M. Lovejoy still had to satisfy the
requi renents of section 152(e)(2). According to Ms. MIler and
respondent, M. Lovejoy failed to do so. W agree.

This Court consistently has held that section 152(e)(2)
clearly and unanbi guously requires the custodial parent to sign a
written declaration rel easing the dependency exenption for his or

her child to the noncustodial parent. See Neal v. Conm Ssioner,

T.C. Meno. 1999-97; Paul son v. Commi ssioner, T.C Mno. 1996-560:;

VWite v. Comm ssioner, T.C Mno. 1996-438; Peck v. Conm ssioner,

T.C. Meno. 1996-33. On several occasions we have rejected well -
intentioned but flawed attenpts to conply with section 152(e)(2).

See Neal v. Commi ssioner, supra; Paul son v. Conm Ssioner, supra;

VWite v. Comm ssioner, supra; Peck v. Conm ssioner, supra. Even

where a State court judge has entered an order “granting” the
noncustodi al parent the right to claimthe Federal dependency
exenption for his child and the noncustodi al parent attached a
copy of the order to his tax return, we have rejected the
noncustodi al parent’s claimto the dependency exenption where the
custodial parent failed to sign a witten declaration as required

by section 152(e). See Neal v. Conm ssioner, supra.
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In Neal, the taxpayer, a noncustodial parent who had cl ai ned

dependency exenptions for all three of his children on his
Federal inconme tax returns for the years at issue, supported his
claimto the exenptions by attaching Forns 8332 (one for each
child) and copies of the Decree of Dissolution and a State court
order anmendi ng the decree. The decree as anended by the rel ated
order granted himthe right to claimthe dependency exenption for
one of his children but was silent wwth respect to the other two
children. The Forns 8332 were not signed by the custodi al
parent. He made no effort to obtain the signature of the
custodi al parent on the Forns 8332 or on any other docunent that
m ght qualify as their substantive equivalent. The taxpayer in
Neal relied on publications of the IRS which, he clai ned,
requi red only that the noncustodial parent attach to his returns
a copy of the decree or order granting himthe right to claimthe
dependency exenption for his child. The publications were not
introduced into evidence. Based on certain testinony in the
case, we assunmed w thout deciding that the RS s publications
required the custodial parent to sign the pertinent decree or
agreenent. W concluded that, since neither the Forns 8332 nor
the decree and order were signed by the custodial parent, the
t axpayer did not satisfy the requirements of section 152(e)(2).
Unli ke the taxpayer in Neal, M. Lovejoy does not rely on

any I RS publication to support his claimto the dependency
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exenptions. Qur review of the relevant IRS publications reveals
t hat the gui dance given to taxpayers for the years at issue is
| ess than clear and may even be m sl eadi ng regardi ng the effect
of a State court decree on the ability of the noncustodial parent

to claimthe dependency exenption for his or her child.®

°The I RS issued administrative guidance in the form of
instructions to taxpayers to assist themin conplying with the
requi renents of sec. 152(e)(2) for each of the years at issue.
See Publications 501, Exenptions, Standard Deduction, and Filing
Information (for use in preparing 1993 returns and 1994 returns),
and Publications 504, D vorced or Separated Individuals (for use
in preparing 1993 returns and 1994 returns). Each of these
publications states that the noncustodial parent is treated as
t he parent who gave nore than half the child s support (and
therefore is entitled to claimthe dependency exenption for the
child) if “The custodial parent signs a statenent agreeing not to
claimthe child s exenption, and the noncustodi al parent attaches
this statenment to his or her return”. |In another section of the
publications, the IRS addresses how a noncustodi al parent who has
been awarded the right to claimthe dependency exenption for his
or her child in a divorce decree or separation agreenent may
denonstrate his or her entitlenment to the child s dependency
exenption. For exanple, in Publication 501, Exenptions, Standard
Deduction, and Filing Information (for use in preparing 1993
returns), the IRS states as foll ows:

Noncust odi al parent. The noncustodial parent will be
treated as providing nore than half of the child s
support if:

* * * * * * *

2) A decree or agreenent went into effect after 1984
and it unconditionally states that the
noncust odi al parent can claimthe child as a
dependent * * *

See al so Publication 501, Exenptions, Standard Deduction, and

Filing Information (for use in preparing 1994 returns), and

Publ i cati on 504, Divorced or Separated Individuals, (for use in
(continued. . .)
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Unfortunately, the fact that an IRS publication is unclear or

i naccurate does not help the taxpayer. Well-established
precedent confirns that taxpayers rely on such publications at
their peril. Admnistrative guidance contained in IRS
publications is not binding on the Governnment, nor can it change

the plain neaning of tax statutes. See Johnson v. Conm Ssioner,

620 F.2d 153 (7th Cr. 1980), affg. T.C Meno. 1978-426 (Tax
I nformation on Individual Retirenent Savings Prograns); Carpenter

v. United States, 495 F.2d 175 (5th Cr. 1974) (Tax Cuide for

°C...continued)
preparing 1993 returns). None of these publications states how
the signature requirenent referenced earlier in the publications
applies to the decree or agreenent. |In contrast, in Publication
504, Divorced or Separated Individuals, (for use in preparing
1994 returns) the IRS revised its guidance to taxpayers to
clarify that the decree or agreenent on which the noncustodi al
parent relies nust contain the signature of the custodial parent:

Noncust odi al Par ent

Simlar statenent. |[|f your divorce decree or
separation agreenent nmade after 1984 unconditionally
states that you can claimthe child as your dependent,
you can attach to your return copies of the follow ng
pages fromthe decree or agreenent instead of Form
8332:

1) The cover page (wite the other parent’s social
security nunber on this page),

2) The page that unconditionally states you can claim
the child as your dependent, and

3) The signature page with the other parent’s
signature and the date of the agreenent.
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US Ctizens Abroad); Adler v. Comm ssioner, 330 F.2d 91, 93

(9th Cr. 1964), affg. T.C. Meno. 1963-196 (Your Federal |ncone
Tax for Individuals). The authoritative sources of Federal tax
| aw are the statutes, regulations, and judicial decisions; they

do not include informal I RS publications. See Zinmernman v.

Comm ssioner, 71 T.C. 367, 371 (1978), affd. 614 F.2d 1294 (2d

Gr. 1979).

Section 152(e)(2) clearly requires that the custodi al parent
rel ease the dependency exenption for a child by signing a witten
declaration to that effect in order for the noncustodi al parent
to claimthe child s dependency exenption. The control over a
child s dependency exenption conferred on the custodial parent by
section 152(e)(2) was intended by Congress to sinplify the
process of determning who is entitled to clai mdependency
exenptions for children of a marriage. See H Rept. 98-432 (Part
2), at 1498 (1984). To nmake section 152(e)(2) work as intended,
that control nust be preserved by insisting on adherence to the
requi renents of section 152(e)(2). Sinply attaching a State
court order that is not signed by the custodial parent to the
return of the noncustodial parent does not satisfy the express
statutory requirenments of section 152(e)(2)(A). Although the
Per manent Orders granted M. Lovejoy the right to claimthe
dependency exenptions for his children, a State court cannot

determ ne i ssues of Federal tax law. See Kenfield v. United
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States, 783 F.2d 966 (10th G r. 1986)); Wite v. Conm ssioner,

T.C. Meno. 1996-438 (citing with approval Conmm ssioner v. Tower,

327 U.S. 280 (1946)).

Ms. MIler’'s contention that she was entitled to claimthe
dependency exenptions for her two children originally was based
on a section of the UDMA® whi ch provides: "A parent shall not be
entitled to claima child as a dependent if he or she has not
paid all court-ordered child support for that year”. Colo. Rev.
Stat. sec. 14-10-115 (14.5) (1998). M. MIler contended that
M. Lovejoy did not conply with his child support obligations,
and, therefore, under the operative provisions of the UDVA, he
forfeited his right to the dependency exenptions arguably awar ded
to himby the Permanent Orders. |If we accepted Ms. Mller’s
statenment of the issue, we would find ourselves in the mddle of
a child support fight simlar to that which Congress intended to
remove fromthe Federal courts when it anended section 152(e) in
1984. Instead, we have framed the issue as it should be franed:
Did the noncustodi al parent do what was necessary to satisfy
section 152(e)(2)? Because we conclude that he has not done so
in this case, we need not decide the child support dispute

presented to us by Ms. Mller.

Col 0. Rev. Stat. secs. 14-10-101 through 14-10-133 (1998).

11t is questionable whether State | aw can inpose the
(continued. . .)
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Since M. Lovejoy did not satisfy the requirenents of
section 152(e)(2), he is not entitled to claimthe dependency
exenptions with respect to his children for either 1993 or 1994, 12
As the custodial parent, Ms. Mller is entitled to the exenptions
under Federal | aw.

We have carefully considered all remaining argunents nmade by
the parties for a result contrary to that expressed herein, and,
to the extent not discussed above, find themto be irrelevant or

Wi thout nerit.

(... continued)
addi tional requirenment that the noncustodial parent tinely pay
his child support obligations in order to claimthe dependency
exenption for a mnor child under sec. 152(e)(2). See U. S.
Const. art. VI, sec. 2; Kenfield v. United States, 783 F.2d 966
(10th GCir. 1986); Wiite v. Conmm ssioner, T.C Menon. 1996-438
(citing Conm ssioner v. Tower, 327 U.S. 280 (1946)); N eto v.
Comm ssioner, T.C Menp. 1992-296; see also Bittker & Lokken,
Federal Taxation of Incone, Estates and Gfts, par. 4.1.1, at 4-6
and 4-7 (3d ed. 1999).

2However, M. Lovejoy nay have a renedy in State court.
See Colo. Rev. Stat. sec. 14-10-115 (14.5) (1998) which provides,
in part, that “A parent shall not be entitled to claima child as
a dependent * * * |f claimng the child as a dependent woul d not
result in any tax benefit.”



To reflect the foregoing, the prior opinion in these cases,

and the concessions by the parties,

Decisions will be entered

under Rul e 155.




