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Hel d: Sec. 6015, |I.R C., has no application to,
and does not govern, (1) the request of P s forner
spouse for relief fromjoint and several liability
under sec. 6013(e), I.R C (fornmer sec. 6013(e)), which
was repeal ed effective July 22, 1998, and (2) the
adm ni strative proceedi ngs conducted by Rthat ulti-
mately resulted in Rs granting that relief to her
prior to July 22, 1998. Held, further, P did not have
the right to be notified of or to participate in the
adm ni strative proceedings relating to the request of
P's fornmer spouse for relief fromjoint and severa
l[iability under former sec. 6013(e). Held, further, P
| acks standing to chall enge respondent’ s determ nation
to grant P's former spouse relief fromjoint and sev-
eral liability under former sec. 6013(e). Held, fur-
ther, respondent did not abuse respondent’s discretion
wWith respect to any of the determnations in the notice
of determ nation concerning collection action under
sec. 6320 and/or 6330, I.R C




Clifford W MIller, pro se.

WlliamL. Blagg, for respondent.

OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for judgnment on the pleadings which was filed on
June 12, 2000, and which, pursuant to Rule 120(b),! the Court
shal |l treat as respondent's notion for summary judgnment under
Rul e 121 (respondent’s notion). On July 10, 2000, petitioner
filed a response to respondent’s notion, and on August 1, 2000,
respondent filed a reply to petitioner’s response. On Septenber
11, 2000, the Court held a hearing on respondent’s notion. As
directed by the Court, respondent filed a supplenent to respon-
dent’s notion on Cctober 2, 2000, in which respondent provided
additional information regarding that notion. On Cctober 24,
2000, petitioner filed a response to respondent’s suppl enent.

Backgr ound

In the various filings by the parties wth respect to
respondent’s notion, the parties do not dispute the follow ng

facts.

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure. All section references are to the I nternal
Revenue Code (Code) in effect at the tines indicated.
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Petitioner resided in Arden, North Carolina, at the tine the
petition was fil ed.

Sonetime in January 1990, petitioner wthdrew $37, 095. 52
froman annuity contract that he had with Metropolitan Life
| nsurance Conpany (1990 annuity withdrawal ). The joint Federal
incone tax (tax) return for 1990 (1990 joint return) filed by
petitioner and his then spouse, who is now known as Florencie G
Bacon (Ms. Bacon), failed to include as incone $14, 758 of the
1990 annuity w t hdrawal .

Petitioner and Ms. Bacon divorced sonetine after they filed
the 1990 joint return. On January 8, 1992, in connection with
their divorce, petitioner and Ms. Bacon executed an agreenent in
whi ch they agreed, inter alia, to be jointly responsible for any
addi tional taxes determ ned by respondent to be due for 1990 with
respect to any annuity contracts held by petitioner.

At a tinme not disclosed by the record, respondent determ ned
a deficiency of $5,691 for taxable year 1990 (1990 tax defi -
ciency) against petitioner and Ms. Bacon. The 1990 tax defi -
ciency was attributable solely to the failure of the 1990 j oi nt
return to include as incone $14, 758 of the 1990 annuity with-
drawal . Respondent did not determ ne any penalties agai nst
petitioner and Ms. Bacon for 1990.

Sonetinme prior to Cctober 1993, Ms. Bacon requested respon-

dent to grant her relief fromjoint and several liability (relief
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fromjoint and several liability) with respect to the 1990 tax
deficiency. Around Cctober 1993, respondent inforned Ms. Bacon
t hat respondent had decided to grant that relief to her. None-
thel ess, on March 7, 1994, respondent assessed the 1990 t ax
deficiency (assessed 1990 tax deficiency) against petitioner and
Ms. Bacon.

For reasons not disclosed by the record, respondent inadver-
tently and erroneously failed to adjust the joint account that
respondent maintained for petitioner and Ms. Bacon (joint ac-
count) in order to reflect the determ nation that respondent nmade
around Oct ober 1993 to grant Ms. Bacon relief fromjoint and
several liability. Respondent ultimtely becane aware of respon-
dent’s failure to adjust the joint account in order to reflect
that determ nation. On May 29, 1998, a so-called 2-Way Menpo was
prepared in which respondent’s personnel responsible for making
changes to the joint account were instructed to transfer the
assessed 1990 tax deficiency and interest thereon fromthe joint
account to a nonnmaster file (NMF) account to be established only
in petitioner’s nane (petitioner’s NMF account). On June 18,
1998, the assessed 1990 tax deficiency and interest thereon
reflected in the joint account were transferred to petitioner’s
NMF account. At no tine throughout the period during which
respondent was considering and taking action with respect to M.

Bacon's request for relief fromjoint and several liability was
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petitioner notified of that request and respondent’s
consi deration thereof or given an opportunity to participate in
any of the adm nistrative proceedings relating thereto.

Sonetinme after January 19, 1999, respondent notified peti-
tioner of his right to a hearing (Appeals Ofice hearing) at
whi ch he would be able to contest a proposed collection action
against himwth respect to the unpaid portion of the assessed
1990 tax deficiency.

On May 24, 1999, after the North-South Carolina Appeals
O fice of the Internal Revenue Service (Appeals Ofice) held the
Appeal s Ofice hearing that petitioner had requested, the Appeals
O fice issued to petitioner a “NOTI CE OF DETERM NATI ON CONCERNI NG
COLLECTI ON ACTI ON(S) UNDER SECTI ON 6320 and/ or 6330" (notice of
determ nation). The notice of determ nation contained the
follow ng summary of the matters that were considered at peti-
tioner’s Appeals O fice hearing:

Matt ers Consi der ed

The requirenents of |law and adm ni strative procedures:
whet her the Service nmet its statutory and adm ni stra-
tive requirenents prior to |evy.

The rel evant issues: whether M. Mller’s claimfor
“i nnocent spouse” relief could now be considered.

The intrusiveness of the collection action or the
proposed coll ection action: whether M. MIller’s situa-
tion warranted forbearance of the collection action
until his claimcould be considered.

The matter considered by the Appeals Ofice relating to “M.
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Mller's claimfor ‘innocent spouse’ relief” included peti-
tioner’s claimthat respondent erroneously granted relief from
joint and several liability to Ms. Bacon with respect to the
assessed 1990 tax deficiency and that he should have received
notice of and an opportunity to contest Ms. Bacon’s application
for such relief. The notice of determ nation contained the
follow ng summary of the determ nations that were nade by the
Appeals Ofice with respect to the matters that were consi dered
at petitioner’s Appeals Ofice hearing:

Summary of Deternination

The statutory and procedural notice requirenents prior
to levy were nmet by the Service. Therefore, levy is
perm ssible. Further, under M. MIller’s circum
stances, the proposed | evy bal ances the need to coll ect
the revenue with the intrusiveness of the proposed
action.

No collection alternatives were of fered because M.
Ml ler challenged the liability.

M. MIller’s claimfor innocent spouse relief was
consi dered and found to be neritless.

In the anended petition for lien or |levy action under
section 6320(c) or 6330(d), petitioner alleged the follow ng
errors of the Appeals Ofice in making the determ nations sunma-
rized in the notice of determ nation:

5. Al l eged errors in determ nation:

1. Innocent spouse relief granted to ny ex-
wi fe wthout ne being notified.

2. Ex-wi fe signed divorce decree acknow edg-
ing her tax responsibilities for tax years ‘89 &
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‘90 concerning annuities.

3. |I.RS. granted ex-wife inn. spouse relief
on or about 9-28-93. |1.R S. Rep. wote ne on
2-14-95 informng me they were still trying

to collect fromex, when this was not true.

| RS verbally informed nme of granting inn.
spouse relief to ny ex in Dec. “98. This was
the first I was notified of this.

4. The annuity in question was cashed in in
early 1990 & benifited ex-spouse.

5. 1990 return was a joint return & ex is
equal l'y |iable.

6. Cdifford WMIler has paid $1683.00 to
date on this 1990 return.

6. In the event the court does not rule favorably on
the petitioner’s request, petitioner prayerfully
requests that his liability be limted to the
unpai d portion of the $2691.00 original tax with
no penalties or fines included. [Reproduced lit-
erally.]

In the answer to the anended petition, respondent all eged,
inter alia, that “on or about May 29, 1998, respondent determ ned
that Ms. Bacon qualified as an innocent spouse, under the provi-
sions of 1.R C. 8 6013(e), with respect to the 1990 i ncone tax
deficiency”.

Di scussi on

A summary adj udi cati on may be nade that disposes of all of
the issues in controversy if, inter alia, it is shown that there
IS no genuine issue as to any material fact with respect to those
i ssues. See Rule 121(b). W conclude that there is no genui ne

issue as to any material fact regarding the issues raised with
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respect to respondent’s notion.

The validity of the underlying tax liability for 1990 is not
at issue here. Consequently, we shall review the determ nations
set forth in the notice of determ nation under an abuse- of -

di scretion standard. See Sego v. Conmi ssioner, 114 T.C. 604, 610

(2000) .

In support of his position that the Appeals Ofice erred in
determ ning that respondent may proceed to collect fromhimthe
unpaid portion of the assessed 1990 tax deficiency, petitioner
argues that respondent should have given himnotice of and an
opportunity to participate in the adm nistrative proceedi ngs
regarding Ms. Bacon's application for relief fromjoint and
several liability with respect to that deficiency and that
respondent should not have granted such relief to Ms. Bacon.

In respondent’ s notion, respondent counters:

7. Petitioner does not have standing to chall enge
respondent’s determnation that his former wife is an

i nnocent spouse. See Estate of Ravetti v. United

States, 37 F.3d 1393 (9th G r. 1994) and Garvey v.
Comm ssioner, T.C. Meno. * * * [1993-354].

* * * * * * *

10. In the instant case, * * * the Comm ssioner
granted i nnocent spouse relief to petitioner’s former
w fe before the enactnent of the Internal Revenue
Restructuring and Reform Act of 1998. Thus, peti -
tioner’s former wife never made an el ection under
|. R C. 8 6015(b) or (c), section 6015(e)(4) does not
apply to this case, and the pre-1998 Act precedent of
Estate of Ravetti and Garvey, supra, forecl oses peti-
tioner’s challenge to his former wife’'s i nnocent spouse
st at us.




* * * * * * *

16. In addition, respondent is not bound by any
provisions relating to the 1990 tax liability contained
in petitioner’s divorce decree. See Pesch v. Conm s-
sioner, 78 T.C. 100, 128-29 (1982) (respondent not
bound by agreenent to which he is not a party).

The parties do not dispute that respondent granted Ms. Bacon
relief fromjoint and several liability with respect to the
assessed 1990 tax deficiency prior to July 22, 1998, the date on
whi ch Congress (1) repeal ed section 6013(e) that was in effect
before that date (former section 6013(e)) and (2) enacted section
6015 relating to relief fromjoint and several liability. See
I nt ernal Revenue Service Restructuring and Reform Act of 1998
(RRA 1998), Pub. L. 105-206, sec. 3201(a), (e)(1), (g9 (1), 112
Stat. 685, 734, 740. Section 6015 generally applies to any
l[iability for tax arising after July 22, 1998, and any liability
for tax arising on or before such date but remaining unpaid as of
such date. See id. sec. 3201(g)(1l). Read in the context of
section 6015, the liability for tax referred to in the foregoing
effective-date provision refers to the liability for tax of the
taxpayer claimng relief fromjoint and several liability.

Respondent alleges in the answer, and we find, (1) that
respondent nust have granted Ms. Bacon relief fromjoint and
several liability pursuant to fornmer section 6013(e) which was in
effect prior to July 22, 1998, when respondent granted Ms. Bacon

that relief, and (2) that respondent did not grant such relief
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pursuant to section 6015 which was not in effect until July 22,
1998. At no tine on or after July 22, 1998, was Ms. Bacon
claimng, or wll she be claimng, relief fromjoint and several
liability under section 6015 either in an adm nistrative proceed-
i ng before respondent or in a judicial proceeding before us.

Once respondent granted Ms. Bacon relief fromjoint and several
liability pursuant to fornmer section 6013(e) prior to July 22,
1998, she had no liability for the assessed 1990 tax deficiency
on any date thereafter, including July 22, 1998. M. Bacon did
not have, and could not have had, any liability for the assessed
1990 tax deficiency which arose on or before July 22, 1998, when
Congress enacted section 6015, and which remai ned unpaid as of
that date. See id.

We concl ude that section 6015 has no application to, and
does not govern, Ms. Bacon’s request for relief fromjoint and
several liability under former section 6013(e) and the adm ni s-
trative proceedi ngs conducted by respondent that ultimtely
resulted in respondent’s granting that relief to her prior to

July 22, 1998. Cf. King v Conm ssioner, 115 T.C 118 (2000)

(section 6015 applies where spouse had a liability for tax
arising on or before July 22, 1998, which remai ned unpaid as of
that date and clainmed relief fromjoint and several liability

under that section); Corson v. Conmm ssioner, 114 T.C. 354 (2000)

(sanme). We further conclude (1) that petitioner did not have the
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right to be notified of or to participate in the adm nistrative
proceedings relating to Ms. Bacon’s application for relief from
joint and several liability under fornmer section 6013(e) and
(2) that petitioner |acks standing to challenge respondent’s
determ nation to grant Ms. Bacon such relief under forner section

6013(e). See 26 U.S.C. sec. 6013(e) (1994); Estate of Ravetti V.

United States, 37 F.3d 1393, 1395-1396 (9th Cir. 1994).

Petitioner requests in the alternative that the Court waive
any (1) interest inposed by section 6601 on the assessed 1990 t ax
deficiency during the period February 14, 1995, through Decenber
31, 1998, and (2) penalties assessed by respondent with respect
to the assessed 1990 tax deficiency.

Wth respect to petitioner’s alternative request that the
Court waive any interest with respect to the assessed 1990 t ax
deficiency inposed by section 6601 that respondent assessed
against him the record does not establish whether petitioner
raised at his Appeals Ofice hearing that interest should not
have accrued on the assessed 1990 tax deficiency during the
peri od February 14, 1995, through Decenber 31, 1998. Assum ng
arguendo (1) that the record before us had established that
petitioner raised at his Appeals Ofice hearing that interest
shoul d not have accrued on the assessed 1990 tax deficiency
during that period, (2) that we considered petitioner’s alterna-

tive request regarding interest to be a request for abatenent of
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i nterest under section 6404, and (3) that we concluded that we
have jurisdiction under section 6404(i) to consider that request,

see Katz v. Commi ssioner, 115 T.C. _ , _ (2000) (slip op. at

20), on the record before us, we find that petitioner has not
established, or even alleged, a mnisterial error wwthin the
meani ng of section 6404(e) requiring an abatenent of such inter-

est. See Katz v. Conm ssioner, supra at __ (slip op. at 20-21).

Wth respect to petitioner’s alternative request that the
Court wai ve any penalties assessed agai nst himfor 1990, respon-
dent clains, and petitioner does not dispute, that no penalties
wer e assessed agai nst petitioner for 1990. Consequently, that
request is noot.?

We hold that there is no basis in the record to concl ude
t hat respondent abused respondent’s discretion with respect to
any of the determnations set forth in the notice of determ na-
tion.

To reflect the foregoing,

2Assuni ng arguendo that the record before us had established
t hat respondent assessed penalties against petitioner for 1990,
we woul d not consider petitioner’s alternative request that the
Court waive those penalties. That is because the record does not
establish that he raised that issue at his Appeals Ofice
hearing. See secs. 6320(c), 6330(d)(1); sec. 301.6320-1T(f)(2),
QBA- F5, Tenporary Proced. & Adm n Regs., 64 Fed. Reg. 3398, 3404
(Jan. 22, 1999); sec. 301.6330-1T(f)(2), Q%A-F5, Tenporary
Proced. & Adm n. Regs., 64 Fed. Reg. 3405, 3412 (Jan. 22, 1999).
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An order treating respondent’s

nmotion for judgment on the

pl eadi ngs, as suppl enented, as

respondent’s notion for sunmary

judgnent and granting it, and

deci sion that respondent nay

proceed with the collection action

as determned in the notice of

determ nati on concerning the

coll ection action for the taxable

vear 1990 upon which this case is

based, will be entered.




