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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MARVEL, Judge: Respondent determ ned deficiencies in the

Federal inconme tax of petitioner Cheryl J. Mller, fornmerly



Cheryl J. Lovejoy (Ms. Mller), for the taxable years 1993 and
1994 of $8, 863 and $2, 766, respectively. Respondent al so
determ ned deficiencies in the Federal incone tax of petitioner
John H. Lovejoy (M. Lovejoy) for the taxable years 1993 and 1994
of $12,018 and $5, 905, respectively.

These cases have been consolidated for purposes of trial,
bri efing, and opini on because they involve comobn questions of
fact and law arising fromthe separation and di vorce of
petitioners. After concessions,! the issues addressed in this
opi ni on are:

(1) Whether any part of "unallocated child support and
mai nt enance" paynents made pursuant to a State court decree is
al i rony deductible by the payor spouse under section 215% and
i ncludable in the incone of the payee spouse under section 71

and

M. Lovejoy has conceded that a State tax refund of $175 is
i ncludable in his gross incone for the taxable year 1993.
Respondent has conceded that Ms. MIller is entitled to claim
addi ti onal medi cal expenses for the taxable year 1993 in the
amount of $1,033 before application of the limts of sec. 213(a).

2Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code, as in effect for the taxable years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. Al nonetary anounts are rounded to the
near est doll ar.
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(2) whether any part of "unallocated child support and
mai nt enance” paynents nade pursuant to a State court decree
constitutes child support under section 71(c).?3

FI NDI NGS OF FACT

Sone of the facts and certain exhibits have been stipul ated
pursuant to Rule 91. The parties' stipulations of fact are
i ncorporated herein by reference and are found as facts in these
cases.

Petitioners Cheryl J. MIller and John H Lovejoy resided in
Col orado during the years in issue and when the petitions in
t hese consolidated cases were fil ed.

Petitioners were married on August 30, 1970. They had two
children during their marriage--Krista Holly Lovejoy (Krista),
born on January 8, 1977, and Dean Ross Lovejoy (Dean), born on
May 10, 1980 (the children).

In May 1992, petitioners separated. M. MIller remained in
the famly home, and M. Lovejoy noved into a separate residence.
M. Lovejoy and Ms. M|l er maintained separate residences
t hroughout 1993 and 1994 and were not nenbers of the sane

househol d at any tinme during those years.

3The only other issues raised by the notices of deficiency
or the pleadings require a determ nation of which petitioner is
entitled to claimthe dependency exenptions for the m nor
children for the years at issue or are conputational. The
dependency exenption issue wll be addressed separately if it is
not resolved by agreenent of the parties.



Unal | ocated Child Support and Mi ntenance Paynents

Shortly after petitioners separated, Ms. Mller filed a
"Petition for Dissolution of Marriage" seeking, inter alia, a
di vorce, tenporary and pernmanent mai ntenance, and child support
(the divorce case). On August 13, 1992, nunc pro tunc July 27,
1992, the Denver (Colorado) District Court (the State court)
signed Tenporary Orders* in the divorce case that incorporated
stipulations of the parties. The relevant portions of the
Tenporary Orders provi ded:

1. The parties shall share the joint custody of their

children, Krista Holly Lovejoy and Dean Ross Lovej oy,

wth* * * [Ms. MIller] designated as the primary
residential custodian for the children. * * *

* * * * * * *

3. As tenmporary support, * * * [M. Lovejoy] shall pay
* * * [Ms. MIler] unallocated child support and

mai nt enance in an anmount equal to fifty-five percent
(559 of his net inconme * * *. * * * PpPaynents shall be
due on each bi-weekly pay day of * * * [M. Lovejoy]
commencing i nmedi ately after the hearing herein and
continuing until further Oder of Court.

4. * * * [M. Lovejoy's] tenporary support paynents
herein shall include his contributions toward the son's
attendance at Denver Acadeny and toward the skating
activities of the daughter. * * *

The Tenporary Orders did not state how petitioners were to treat

the paynents for Federal incone tax purposes. The Tenporary

“Tenporary Orders" may provide for tenporary paynent of
debts, use of property, custody, maintenance, child support, or
attorney's fees during the pendency of divorce or separation
proceedi ngs. Colo. Rev. Stat. sec. 14-10-108 (1998).



Orders did not specify what portion, if any, of the "unallocated
child support and mai nt enance" paynents (unallocated famly
support paynents) constituted child support. The Tenporary
Orders did not include any contingencies related to the children
that woul d reduce or term nate the paynments or any portion

t her eof .

On January 24, 1994, nunc pro tunc Novenber 12, 1993, the
State court entered orders (the Permanent Orders) granting M.
MIller sole custody of the children. The Permanent Orders al so
provi ded:

CHI LD SUPPORT

For purposes of calculating child support
according to the guidelines, the Court finds that
* * * [M. Lovejoy's] gross inconme is $8,500.00 per
nont h.

* * * * * * *

The Court further finds that * * * [Ms. MIler's]
gross incone is $571.00 per nonth, with her net nonthly
i ncome being $404.00. * * * [Ms. MIler's] incone for
1987 was over $60,000, for 1988, $51, 000, for 1989,
$74, 000, for 1990 $28, 000, 1991, $6,000, and 1992,
$12,000. The Court also finds that * * * [Ms. Ml er]
received for each of those years, except 1992, a
director's fee of $3,000. 00.

The Court further finds that * * * [Ms. MIller's]
heal th problens and those of the mnor child, Dean,
have affected her ability to work nore hours and
i ncrease her inconme, and the Court believes that the
conclusion of this divorce action will aid in inproving
her health probl ens and those of the mnor child,
thereby freeing up * * * [Ms. Mller's] time to work
nore hours and i ncrease her income * * *. The Court,
accordingly, inputes incone to * * * [Ms. MIller] of
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$2, 000. 00 per nmonth, such incone to begin, for purposes
of conputation of child support, March 1, 1994.

* * * * * * *

The Court orders * * * [M. Lovejoy] to continue
to pay the sum of $3,127.00 per nonth as ordered under
Tenporary Orders until March 1, 1994. This anount
shall be paid in equal installnments on the 15th and
30th days of the nmonth. There shall be no gap in
paynents between Tenporary Order [sic] and these
Per manent Orders. Thereafter, child support shall be
cal cul ated according to the guidelines.

The Court orders * * * [M. Lovejoy] to pay to
* * * [Ms. MIler] the sumof $1,900.00 as and for
child support, plus 69.5%of work related day care, net
of federal tax credit, commencing March 1, 1994, * * *

MAI NTENANCE

The Court finds that * * * [Ms. MIler], at this
time, is not self-supporting * * *, * * * The Court
orders * * * [M. Lovejoy] to pay * * * [Ms. MIller] an
addi tional $200.00 as nmai ntenance, in addition to the
$3, 127. 00 paid under Tenporary Orders, and that such
$200. 00 be effective comenci ng Decenber 1, 1993 unti
March 1, 1994.

The Court orders that there will be no permanent
mai nt enance. Commencing March 1, 1994, * * * [ M.
Lovejoy] shall pay to * * * [Ms. MIller] as maintenance
t he sum of $1,200.00 for a period of two years. Then
mai nt enance will be reduced by 50% If child support
for sone reason shoul d decrease during that two years,
t he mai nt enance anount will not change. * * * at the
end of six years, nmintenance term nates.

The Court orders that maintenance shall be taxable
to* * * [Ms. MIler] and deductible by * * * [M.
Lovej oy] .



Nei ther the Tenporary Orders nor the Permanent Orders
provi ded for any paynent as a substitute for the unall ocated
fam |y support paynents in the event of Ms. MIler's death

From January 1 to Novenber 11, 1993, M. Lovejoy paid
unal | ocated fam |y support to Ms. MIler of $32,789 pursuant to
the Tenporary Orders. From Novenber 12 to Decenber 31, 1993, M.
Lovejoy paid $5,203 in unallocated fam |y support and $200 in
mai nt enance to Ms. M Il er pursuant to the Permanent Orders. On
his 1993 Federal inconme tax return, M. Lovejoy clained alinony
deductions for his paynents of $37,992. On her Federal incone
tax return for 1993, Ms. MIler included only the $200 of
mai nt enance required by the Permanent Orders in her gross incone.

From January 1 to February 28, 1994, M. Lovejoy made
paynents to Ms. MIller of $6,654. Under the terns of the
Per manent Orders, $400 of this anpbunt was mai ntenance, and $6, 254
was unal |l ocated famly support. From March 1 to
Decenber 31, 1994, M. Lovejoy nade paynments to Ms. M|l er of
$28,070. O this amunt, $19,000 was child support, and $9, 070
was mai ntenance. On his 1994 tax return, M. Lovejoy clained
$18, 656 as an alinony deduction. On her 1994 tax return, Ms.

MIller reported alinony income of $9,448.°

Most of the inconsistency in reporting is explained by
petitioners' inconsistent treatnent of the unallocated famly
support paynents.



The Notices of Deficiency

Respondent issued separate notices of deficiency to M.
MIller and M. Lovejoy. In Ms. MIller's notice, respondent
proposed an adjustnent increasing Ms. MIller's incone by the
anount of unallocated famly support paid to her in 1993 and
1994. In M. Lovejoy's notice, respondent disallowed that part
of M. Lovejoy's alinony deduction attributable to the
unal |l ocated fam |y support paid by himin 1993 and 1994.

OPI NI ON

Classification of Unallocated Fanmily Support Paynents

We nust decide whether all or any part of the unall ocated
famly support paynents made by M. Lovejoy to Ms. Ml ler
qualified as (1) alinony includable in the income of the payee
spouse under section 71 and deductible by the payor spouse under
section 215, or (2) child support excludable fromthe incone of
t he payee spouse under section 71(c) and nondeducti bl e by the
payor spouse.

In this case, the Tenporary Orders, incorporating the
stipulation of the parties, inposed an obligation on M. Lovejoy
to pay a percentage of his incone as famly support. This famly
support obligation was characterized as "unal |l ocated child
support and mai nt enance" by the State court. W are satisfied,
on the basis of our review of the record, that the required

paynments were intended to cover both M. Lovejoy's obligation to



support his mnor children and his obligation to pay mai ntenance
to Ms. MIller. However, whether an unallocated paynent conbi ni ng
spousal support and child support can be allocated for Federal

i ncone tax purposes depends upon whet her the requirenents of
section 71(b) and (c) are net. W turn first to the requirenents
of section 71(b) to test the unallocated famly support paynents
for alinony.

Testing Unall ocated Fanmi |y Support Paynents for Alinpbny

In order for any part of an unallocated famly support
paynment to qualify as alinony, the paynment nust satisfy the
requi renents of section 71(b). Section 71(b)(1) provides:

SEC. 71(b). Alinony or Separate Mintenance
Paynment s Defi ned. --For purposes of this section--

(1) I'n general.--The term "alinony or
separate mai ntenance paynent"” nmeans any paynment in
cash if--

(A) such paynment is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunment
does not designate such paynent as a paynent
which is not includible in gross incone under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual |egally
separated from his spouse under a decree of
di vorce or of separate naintenance, the payee
spouse and the payor spouse are not nenbers
of the same household at the time such
paynment is made, and
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0 (D) there is no liability to nmake any
such paynent for any period after the death
of the payee spouse and there is no liability
to make any paynent (in cash or property) as
a substitute for such paynents after the
deat h of the payee spouse.
The "divorce or separation instrunment” to which section
71(b) (1) (A) refers includes "a decree of divorce or separate
mai nt enance", sec. 71(b)(2)(A), or "a decree * * * requiring a
spouse to nmake paynents for the support or maintenance of the
ot her spouse", sec. 71(b)(2)(0O

The parties agree that the unallocated fam |y support
paynents at issue in this case satisfy all of the requirenents
set forth in section 71(b)(1)(A) and (C. The parties disagree,
however, as to whether the requirenents of section 71(b)(1)(D
and (B) have been net.

We turn first to the term nation requirenment of section
71(b) (1) (D).

Al t hough section 71(b)(1)(D) requires that there nust be no
liability to make alinmony or separate naintenance paynents for
any period after the death of the payee spouse, the divorce or
separation agreenent need not expressly state that the paynent
obligation term nates upon the death of the payee spouse if

term nati on woul d occur by operation of State law. See Notice

87-9, 1987-1 C. B. 421, 422. In this case, because the State
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court decrees are silent on the issue, we | ook to Col orado | aw
in order to determ ne whether M. Lovejoy's legal duty to pay
unal | ocated famly support would term nate upon Ms. Mller's

death. Cf. Brown v. Comm ssioner, 50 T.C 865 (1968), affd. per

curiam 415 F.2d 310 (4th Cr. 1969).

Col orado has enacted the Uniform D ssol ution of Marriage Act
(UDMR), Colo. Rev. Stat. secs. 14-10-101 through 14-10-133
(1998). As enacted in Col orado, the UDMA specifically authorizes
two types of support orders: Maintenance and child support. See
Colo. Rev. Stat. secs. 14-10-114, 14-10-115. The term
"mai ntenance" is defined to include the term"alinony”. Colo.
Rev. Stat. sec. 14-10-103(1).

Under the UDMA as enacted in Col orado, the obligation to pay
future mai ntenance term nates upon the death of either party or
the remarri age of either spouse, unless otherw se agreed in
witing or expressly provided in the decree. See Colo. Rev.

Stat. sec. 14-10-122(2); Menor v. Menor, 391 P.2d 473, 477 (Colo.

1964). On the other hand, the obligation to pay child support is

®Because M. Lovejoy and Ms. MIler reside in Col orado, they
are bound by Col orado | aw on the issue of when the unall ocated
child support and mai ntenance paynents term nate. See Napolitano
v. Napolitano, 732 P.2d 245 (Colo. Ct. App. 1986); MDonald v.
McDonal d, 634 P.2d 1031 (Colo. Ct. App. 1981);. Under Col orado
| aw, support orders are governed by the |aw of the State that
i ssued the orders. See Colo. Rev. Stat. secs. 14-5-303, 14-5-604
(1998).




- 12 -

"term nated by emanci pation of the child but not by the death of
a parent obligated to support the child" unless otherw se agreed
in witing or expressly provided in the decree. Colo. Rev. Stat.

sec. 14-10-122(3); see also Abrans v. Connolly, 781 P.2d 651,

656- 657 (Col o. 1989) (the obligation to pay child support

conti nues beyond the death of the custodial parent, at |east when
t he noncust odi al parent does not assunme custody of the children
follow ng the death of the custodial parent).

We have found no specific statutory authority authori zing
unal | ocated fam |y support paynents other than scattered
references in the UDVA to "mai ntenance when conbined with child
support". See, e.g., Colo. Rev. Stat. secs. 14-14-105
(Continuing Garni shnent), 14-10-122(1)(c) (Mdification and
Term nation of Provisions for Mintenance, Support, and Property
Di sposition--Automatic Lien). Simlarly, we have found no
statute which addresses whether an obligation to pay unall ocated
famly support term nates upon the death of the payee spouse.

M. Lovejoy argues that, because the Tenporary Orders (and
that part of the Permanent Orders dealing with the unall ocated
paynments) did not "fix" any amounts as child support, his duty to
make the unallocated fam |y support paynents would end upon Ms.
MIler's death. M. MIler argues that, because at |east sone
portion of each unallocated famly support paynent is child

support, under Abranms v. Connolly, supra, sone portion of each
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paynment woul d survive her death. W reject both of these
argunents and the circul ar reasoning on which they rely.

Unal | ocated fam |y support is a technique sonetines used in
donmestic relations cases to encourage sensi bl e cash-fl ow pl anni ng
bet ween separated spouses.’ |f used correctly, the technique
enabl es the parties to achieve a higher net transfer of funds to
t he payee spouse because the payor spouse, who is generally in a
hi gher tax bracket, reaps an econom c benefit fromthe | arger tax
deducti on obtai ned when unallocated fam |y support paynents are
structured to be deductible as alinony. See generally H Rept.
98-432 (Part 2), at 1495 (1984). These unall ocated paynents,
while typically tenporary, can facilitate the economc transition
that nust occur as a result of a divorce or separation, provided
the parties understand and agree to the tax consequences.

In this case, the Tenporary Orders are silent regarding the
t ax consequences of the unallocated famly support paynents.
Al t hough petitioners could have agreed to the tax consequences of
the paynents, they failed to do so. See sec. 71(b)(1)(B) and
(c). Colorado's UDVA does not state expressly whether conbi ned
spousal and child support paynents nust term nate on the death of
t he payee spouse. W nust exam ne, therefore, whether the

provi sions of the UDVA applicable to tenporary orders permt us

"This practice is sonetinmes referred to as "Lesterizing".
See Commi ssioner v. lLester, 366 U S. 299 (1961).
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to conclude that the unall ocated paynments nmust term nate on the
death of the payee spouse as required by section 71(b)(1) (D)
Under the UDMA, child support and spousal nai ntenance nust

be separately stated in a final divorce decree. See In re Huff,

834 P.2d 244, 248 (Colo. 1992) (error to incorporate an award of
attorney's fees into a maintenance award, because under the UDVA,
the district court is required to nmake separate orders regarding
each el enent of a dissolution order). Consequently, it appears
that unallocated famly support paynents nmay be used only in a
witten separation agreenent or in tenporary orders.

Since the Tenporary Orders did not require M. Lovejoy to
make separate mai ntenance and child support paynments under the
provi sions of the UDVA dealing expressly with those types of
paynments, we conclude that the State court intended for the
unal | ocated paynents to be governed by the express terns of the
Tenporary Orders and the provisions of the UDVA dealing with
t enporary orders.

In this case, petitioners agreed to the unallocated famly
support paynents in a stipulation which was incorporated into
Tenporary Orders. The Tenporary Orders state that the
unal | ocated paynents must continue "until further Order of
Court." Moreover, Colo. Rev. Stat. sec. 14-10-108(5)(c), dealing
with tenporary orders and injunctions, provides, in pertinent

part, that a tenporary order "Term nates when the final decree is
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entered, unless continued by the court for good cause to a date
certain, or when the petition for dissolution or |egal separation
is voluntarily dismssed."?®

Nei t her the Tenporary Orders nor the UDVA provides that the
unal | ocated fam |y support paynments nmust term nate on the death
of the payee spouse. W hold, therefore, that the unall ocated
paynments could be term nated only by "further Order of Court" as
stated in the Tenporary Orders or upon the entry of the final
di vorce decree or voluntary dism ssal of the petition for
di ssolution as provided in Colo. Rev. Stat. sec. 14-10-108(5)(c).

The term nation requirenment of section 71(b)(1)(D) is not
met with respect to the unallocated famly support paynents at
issue in this case. Since the failure to satisfy the term nation
requirenent is fatal to M. Lovejoy's argunent that the
unal |l ocated fam |y support paynents are alinony, we need not
address whether the section 71(b)(1)(B) requirenent is nmet. The
unal |l ocated fam |y support paynents are not includable in M.
MIller's incone under section 71 and are not deductible by M.

Lovej oy under section 215.

8Tenporary support orders further the purpose of the UDVA,
to mtigate the potential harmto spouses and their children
caused by the process of dissolving a narriage, by nmaintaining
the status quo pending final disposition of dissolution
proceedings. See In re Price, 727 P.2d 1073, 1076 (Col o. 1986).
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Testing Unal located Fam ly Support Paynents for Child Support

In order for any part of an unallocated famly support
paynment to qualify as child support for Federal incone tax
purposes, it nust satisfy the provisions of section 71(c). As a
general rule, section 71(c)(1) provides that that part of any
paynment which the terns of the divorce or separation instrunment
fix as a sum payable for the support of the payor's children is
not alinony under section 71

Nei t her respondent nor Ms. M|l er argues that any portion of
the unall ocated famly support paynents is fixed as child support
and thus excludable fromM. MIller's gross incone. |nstead,
both respondent and Ms. MIler take the position that the
paynments are not alinony and, therefore, by process of
elimnation, the paynments nust be child support.

We decline to address whether the unallocated fam |y support
paynments, or any part of them qualify as child support under
section 71(c). M. MIller has asserted that the unall ocated
famly support paynments are child support only because she wants
to avoid any argunent that those paynents are includable in her
i ncone. Since the unallocated famly support paynents do not
satisfy the termnation requirement of section 71(b)(1)(D) and,
therefore, do not qualify as alinony for Federal incone tax
purposes in any event, it is not necessary to decide the child

support issue. No other ground for asserting that the paynents



- 17 -

are includable in Ms. Mller's incone has been raised by
respondent in this case.?®

We have carefully considered all remaining argunents nmade by
the parties for a result contrary to that expressed herein, and,
to the extent not discussed above, find themto be irrelevant or
w thout nerit.
Concl usi on

The unal |l ocated fam |y support paynents nmade by M. Lovej oy
to Ms. MIler in 1993 and 1994 are not includable in Ms. Mller's
i ncone under section 71 and are not deductible by M. Lovejoy
under section 215.

Qur holding in this opinion will be incorporated into the
decisions to be entered in these cases when all other issues are
resol ved

An appropriate order wll

be i ssued.

°Respondent did not raise sec. 61 as an alternative ground
for including the unallocated paynents in Ms. MIller's incone.
See, e.g., Mass v. Comm ssioner, 81 T.C. 112 (1983). But cf.
Gould v. Gould, 245 U. S. 151 (1917) (alinmony not includable in
reci pient's gross incone under predecessor to sec. 61). Since
the i ssue was not raised expressly in the notices of deficiency
and since all of the parties have tried this case on the
assunption that only sec. 71 applies, we do not address whet her
fam |y support paynments not neeting the requirenents of sec. 71
nmust be included in income under sec. 61.




