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MVEMORANDUM FI NDI NGS OF FACT AND CPI NI ON
COLVI N, Judge: Respondent determ ned deficiencies in
petitioners' income tax and additions to tax as foll ows:
Additions to tax Penal ty
Sec. Sec. Sec. Sec.
Year Deficiency 6651(a)(1) 6653(a) (1) 6654 6662(a)
1988 $13, 717 $3, 207 $2, 034 $1, 282 -
1989 8,428 - - 364 $4, 167
1991 14, 586 3, 306 - - 2,917
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Petitioners' corporation, Cost Less Auto Parts, Inc. (Cost
Less), paid $175,000 to a sharehol der (Leonard Jasiak) to buy his
Cost Less stock. Around that tinme, Jasiak prom sed (for no
consi deration) that he would not conpete agai nst Cost Less.

The issues for decision are:!?

1. Whet her the fact that Jasiak voluntarily prom sed not
to conpete agai nst Cost Less entitles Cost Less to anortize any
of its paynent for Jasiak's stock. W hold that it does not.

2. Whet her Cost Less has shown that a $10, 000 reduction in
its ending inventory for each year in issue is necessary to
clearly reflect its incone. W hold that it has not.

3. Whet her Cost Less or petitioners nay deduct expenses
for the business use of petitioners' vehicle or m scell aneous
expenses that petitioner paid on behalf of Cost Less. W hold

that they may not.

! Petitioners concede that, if there are deficiencies in
i ncone tax for 1988 and 1991, they are liable for the addition to
tax under to sec. 6651(a)(1l) for those years.

Respondent determ ned that petitioners are liable for the
addition to tax for failure to pay estimted tax under sec. 6654
for 1988 and 1989. W l|lack jurisdiction to decide this issue if
petitioners filed inconme tax returns for years in which the
addition is asserted. See sec. 6665(b)(2); Myer v.
Comm ssi oner, 97 T.C. 555, 562 (1991); Fujita v. Conm Ssioner,
T.C. Meno. 1999-164; Cherry v. Conmm ssioner, T.C Meno. 1998-360;
Reese v. Conm ssioner, T.C Meno. 1997-346. Petitioners filed
income tax returns for those years. Thus, we lack jurisdiction
to decide whether petitioners are liable for the addition to tax
under sec. 6654 for 1988 and 1989. Sec. 6665(b)(2).
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4. Whet her petitioners are liable for the addition to tax
or penalty for negligence for 1988, 1989, and 1991. W hold that
t hey are not.

Section references are to the Internal Revenue Code as
anended. Unless otherw se specified, Rule references are to the
Tax Court Rules of Practice and Procedure. References to
petitioner are to John H M ner.

. FINDINGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petitioners

Petitioners are married and |lived in Tucson, Arizona, when
they filed their petition in this case.

B. Cost Less Auto Parts, Inc.

1. For mat i on

Leonard Jasi ak (Jasi ak) and petitioner organi zed Cost Less
Auto Parts, Inc. (Cost Less), in 1974. Petitioners owned 50
percent of the stock, and Jasiak and his wfe owned the other 50
percent? from 1974 to the time Jasiak sold his shares to Cost
Less. Cost Less was an S corporation under section 1361 during

the years in issue.

2 At a date not stated in the record, Jasiak acquired his
wfe' s interest so that he owned a 50-percent interest in Cost
Less.



2. peration

Cost Less buys and sells new and used auto parts in Tucson.
It has one place of business.

Jasi ak and petitioner ran Cost Less. Jasiak was the general
manager. He ordered and sold parts and supervi sed enpl oyees. He
knew t he busi ness very well.

The auto parts business in Tucson was highly conpetitive
during the years in issue. Cost Less had about 30 conpetitors
wthin a 5-mle radius during the years in issue, including auto
parts stores, new car deal ershi ps, sal vage yards, discount
stores, drug stores, and grocery stores.

Jasiak started another auto parts store in 1975 or 1976,
operated it about 1-1/2 years, and then closed it.

3. Sal e of Jasiak's Cost Less Stock

In 1986, Jasi ak decided that he wanted to retire and sel
his stock to Cost Less. Jasiak intended to | eave Tucson and not
to conpete with Cost Less. Jasiak orally prom sed petitioner
that he would not conpete with Cost Less. Jasiak and petitioner
never di scussed whet her Cost Less would nake any paynent to
Jasi ak in exchange for Jasiak's prom se not to conpete.

Petitioner offered to have Cost Less pay Jasi ak book val ue

for his stock.® Jasiak wanted nore than book value. They

3 The record does not show how nmuch petitioner initially
of fered Jasi ak for his stock.
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finally agreed that Cost Less would pay $175,000 for Jasiak's
stock. Jasiak and petitioner did not discuss whether the paynent
to Jasiak was for a covenant not to conpete.

Jasi ak and petitioner went to Raynond Dougl as Zirkle
(Zirkle), Cost Less' lawyer. Zirkle prepared a draft agreenent
that included a covenant not to conpete. Jasiak objected to the
fact that Zirkle included a covenant not to conpete in the draft
agreenent because he had already prom sed petitioner that he
woul d not conpete. Jasiak thought petitioner should have been
satisfied with his prom se that he would not conpete. Jasiak
refused to sign the agreenent if it included a covenant not to
conpet e.

Petitioner and Jasiak told Zirkle to delete the covenant not
to conpete fromthe witten agreenent. On Decenber 24, 1986
Cost Less and Jasiak signed a witten agreenent which stated that
Cost Less agreed to buy all of Jasiak's Cost Less stock for $35
per share for his 5,000 shares, for a total of $175,000. Cost
Less agreed to pay Jasi ak $50,000 at closing, and the $125, 000
bal ance at the rate of $3,100 per nonth begi nning January 1,
1987, until paid. The witten agreenent did not include a
covenant not to conpete. The witten agreenent states that it
super sedes any "pre-existing agreenents and under st andi ngs
between the parties relating to the subject matter hereof, and

may not be nodified except in witing executed by both parties”.
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Jasi ak and Cost Less anended the agreenment in witing on
February 13, 1987, to prohibit Cost Less from prepayi ng any of
t he bal ance due on the anpbunt Cost Less owed Jasiak for his stock
and to provide a security interest for the amount Cost Less owed
Jasi ak.

Jasiak did not conpete with Cost Less after 1986.

4. | nventory

Cost Less had about 75,000 itens in inventory during the
years in issue. It kept records of its inventory on a conputer
with an inventory control software program During the years in
i ssue, as Cost Less received new inventory, its enployees entered
the cost of each newiteminto its conputer program \en Cost
Less enpl oyees entered the cost of new inventory itens, the
conputer program automatically changed the anpbunt stated as the
cost of identical itens remaining in inventory. For exanple, if
Cost Less had a water punp in inventory which had cost $20, and
Cost Less obtai ned another identical water punp for $30, the
i nventory program woul d show the cost of both water punps as $30.
The Cost Less computer program woul d then reduce inventory by $30
when the first water punp was sol d.

5. Transportation

Cost Less had two pickup trucks to pick up and deliver
parts. Petitioner also sonetinmes used his 1979 van for Cost Less

errands. Less than a year before trial and at |east 6 years
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after the last year in issue, petitioner prepared a docunent from
his own nmenory in which he estimated the nunber of mles that he
drove his van for business in 1988, 1989, and 1991.

C. | ncone Tax Returns for Cost Less and Petitioners

Lawence |I. Subrin (Subrin) was Cost Less' accountant during
the years in issue. Subrin prepared returns for Cost Less (Forns
1120) for 1988, 1989, and 1991. Cost Less filed its Federal
incone tax returns for 1988 on Septenber 1, 1989, for 1989 on
Septenber 19, 1990, and for 1991 on Septenber 17, 1992. About
Novenber 7, 1990, Cost Less filed an amended return for 1989 that
Subrin had prepar ed.

I n Septenber or COctober 1993, petitioner asked Don Bail ey
(Bailey), a certified public accountant since 1983, to review
petitioners' business and personal taxes. Bailey was
petitioners' accountant fromthen through the date of trial.
Bai l ey has three bachel or of arts degrees, a nmaster of business
adm ni strati on degree, and he has conpl eted about half of the
hours required for a master’s degree in taxation.

Bai |l ey prepared joint Federal income tax returns for
petitioners for the years in issue (1988, 1989, and 1991).
Petitioners filed them on Novenber 5, 1993.

Bai | ey asked petitioner about the $175, 000 paynent to
Jasiak. Bailey asked Zirkle whether there was a covenant not to

conpete. Petitioner and Zirkle explained the circunstances
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surroundi ng Jasi ak's sale of stock to Bailey. Bailey concluded
that Cost Less was entitled to anortize the full $175,000 over a
7-year period, on the assunption that Cost Less paid $175, 000 for
a covenant not to conpete and nothing for the stock. Bailey
prepared anmended returns for Cost Less in which Cost Less
anortized the $175, 000 over 7 years.

Petitioner told Bailey how the Cost Less inventory system
wor ked. Petitioner estimated that Cost Less overstated its
i nventory by about $10, 000 per year. Bailey accepted
petitioner's estimate and reduced closing inventory by $10, 000 on
each of Cost Less' amended returns that he prepared.

Petitioner and Bail ey al so discussed petitioner's van use
and paynent of m scell aneous expenses. Petitioner did not give
Bail ey any incorrect information. In the anmended returns Bail ey
prepared, Cost Less deducted $3,000 per year for petitioner's van
use, and $50 per week for petitioner's paynent of m scell aneous
Cost Less expenses.

On Decenber 15, 1993, Cost Less filed the anended incone tax
returns that Bailey prepared for 1988, 1989, and 1991.

Respondent di sal |l owed the changes Bail ey nmade in Cost Less
anmended returns.

Respondent nailed a notice of deficiency to petitioners on
July 9, 1996. Al of the adjustnents in the notice of deficiency

relate to Cost Less. Petitioners filed a petition in which they
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di spute the adjustnents in the notice of deficiency and claim
that they overpaid i ncome taxes by $888 for 1988, $11, 247 for
1989, and $1, 363 for 1991.
1. OPINl ON

A. Covenant Not To Conpete

1. Petitioners' Contentions

Cost Less anortized over 7 years all of the $175, 000 paynent
it made to Jasiak to buy Jasiak's stock. Petitioners now contend
that Cost Less may anortize only $165, 000 of the $175,000 (i.e.,
the di fference between $175, 000 and what petitioners contend is
t he $10, 000 book val ue of Jasiak's Cost Less stock).

In the alternative, petitioners contend that Cost Less may
anortize anounts based on the value of the covenant not to
conpete. Petitioners point out that Jasiak orally prom sed that
he woul d not conpete agai nst Cost Less around the tine Cost Less
agreed to buy Jasiak's stock. Petitioners contend that the
anounts paid by Cost Less to Jasiak were consideration for
Jasi ak's oral prom se not to conpete.

2. Anal ysi s

A taxpayer may anortize a covenant not to conpete froma
departing shareholder if the parties intended that sonme of the
paynment fromthe business to the departing sharehol der was for
t he covenant, and the anobunt agreed to be paid for the covenant

reflected economc reality. See Patterson v. Conm ssioner, 810
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F.2d 562, 571 (6th Gr. 1987), affg. T.C. Meno. 1985-53; Better

Beverages, Inc. v. United States, 619 F.2d 424, 428 n.5 (5th Cr.

1980); Throndson v. Conm ssioner, 457 F.2d 1022, 1024-1025 (9th

Cr. 1972), affg. Schmtz v. Conm ssioner, 51 T.C. 306 (1968);

Annabelle Candy Co. v. Conmmissioner, 314 F.2d 1, 8 (9th Grr.

1962), affg. T.C. Meno. 1961-170. Thus, petitioner nust prove

that Jasiak and petitioner intended for some of the paynent to be
for a covenant not to conpete and that the anmount intended to be
paid reflected economc reality. As discussed next, we concl ude

that petitioner proved neither point.

a. VWhet her Jasi ak and Cost Less Intended To All ocate
Part of the $175,000 to Jasiak's Pronm se Not To
Conpet e

Petitioners contend that Jasiak and Cost Less intended to
all ocate part of the $175,000 to his prom se not to conpete. W
di sagree. There is no credible evidence that the parties
intended to allocate any of the $175,000 to Jasi ak's prom se not
to conpete. Before petitioner and Jasi ak signed the agreenent,
Jasiak orally prom sed not to conpete with Cost Less. They did
not discuss allocating, much less did they allocate, any part of
the $175, 000 paynment to Jasiak's prom se not to conpete.

In their witten agreenent, Jasiak and petitioner stated
t hat Cost Less was paying $35 per share for 5,000 shares, for a
total paynment of $175,000. By its own terns, the agreenent

superseded all others and could be nodified only in witing.
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Petitioner and Jasiak agreed to a witten change in the agreenent
barring prepaynent and providing a security interest; this shows
that they understood that changes in the agreenent nust be in
writing.

Petitioners ask us to consider parol evidence of Jasiak's
and petitioner's intent regardi ng paynent for Jasiak's prom se
not to conpete. Petitioners' reliance on parol evidence is
unhel pful to petitioners for two reasons. First, the evidence is
not credible. Petitioner testified that he intended for Jasiak's
oral promse to be part of the witten agreenent and that he
woul d not have agreed to Cost Less buying Jasiak's stock w thout
Jasi ak' s covenant not to conpete. Petitioners contend that
Jasi ak's testinmony shows that petitioner intended that part of
the $175, 000 paynent from Cost Less to Jasiak was for his oral
prom se not to conpete. Jasiak testified that none of the
$175,000 was for the covenant not to conpete. Jasiak's testinony
is consistent (and petitioner's position is inconsistent) with
the witten agreenent and with Jasiak's and petitioner's decision
to delete any references to a covenant not to conpete fromtheir
witten agreenent. W found Jasiak's testinony to be nore
credi ble than petitioner's.

The second reason petitioners' reliance on parol evidence is
unhel pful to themis that under Arizona's parol evidence rule, we

do not consider parol evidence where the witten agreenent is
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clear. Under Arizona's parol evidence rule, courts first

consi der parol or extrinsic evidence a party offers, and, if the
written agreenent is anmbi guous and reasonably susceptible to the
interpretation asserted by that party, the parol or extrinsic
evidence is adm ssible to establish the intent of the parties.

See Taylor v. State Farm Mut. Auto. Ins. Co., 854 P.2d 1134, 1140

(Ariz. 1993). The witten agreenent is inconsistent with
petitioners' position that the $175,000 was paid, in part, for
Jasiak's prom se not to conpete. It is not anbi guous or
susceptible to petitioners' interpretation. Thus, we do not
consider petitioner's testinony to establish the intent of the

parties. See Taylor v. State Farm Mut. Auto. Ins. Co., supra.

We concl ude that Cost Less may not anortize any anmount for
Jasiak's oral prom se not to conpete because the parties did not

allocate or intend to allocate any anount to it. Patterson v.

Conmi ssi oner, supra; Better Beverages, Inc. v. United States,

supra; Annabelle Candy Co. v. Conm ssioner, supra; Peterson Much.

Tool, Inc. v. Comm ssioner, 79 T.C. 72, 81 (1982), affd. 54 AFTR

2d 84-5407, 84-2 USTC par. 9885 (10'" Gir. 1984): Major v.

Commi ssioner, 76 T.C 239, 247 (1981); Lucas v. Comm ssioner, 58

T.C. 1022, 1032 (1972).

b. VWhet her There |Is Evidence of the Value of Jasiak's
Proni se Not To Conpete

Petitioners contend that Jasiak's oral prom se not to

conpete was valuable. Petitioners contend that the fact that
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Jasi ak knew the auto parts business well and that he started
anot her auto parts store in 1975, which was open for about 1-1/2
years, shows that the covenant not to conpete had val ue.
Petitioners contend that the value of the covenant not to conpete
is $175,000 | ess the book val ue of Cost Less which petitioners
contend is $10, 000.

We disagree. W believe Jasiak's oral prom se to Cost Less
not to conpete had little or no value. The fact that Jasiak
opened anot her auto parts store in 1975, which was open 1-1/2
years, does little to show he was a conpetitive threat to Cost
Less when he wanted to retire in 1986. The auto parts business
was highly conpetitive. It is not clear whether his oral prom se
i ncluded a specific duration or geographic area. Hi s oral
prom se provided for no consideration. Thus, it nmay not have

been enforceable. See Arex Distrib. Co. v. Muscari, 724 P.2d

596, 601 (Ariz. C. App. 1986); Anerican Credit Bureau, Inc. V.

Carter, 462 P.2d 838, 840 (Ariz. Ct. App. 1969).

I f we knew the fair market value of Jasiak's Cost Less
stock, and we knew that the $175, 000 paynent was intended to be
made for both the stock and a covenant not to conpete, then, as
petitioners request, we mght be able to derive the value of the

covenant. See, e.g., Annabelle Candy Co. v. Conm Ssioner, supra

at 7-8; Beaver Bolt, Inc. v. Conmmissioner, T.C. Menp. 1995-549;

Standard Lunber & Hardware Co. v. Conmi ssioner, T.C Menp. 1958-
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159. But we cannot do that here because Jasiak and petitioner
intended there to be no paynent for Jasiak's prom se not to
conpet e.

Petitioner did not offer any evidence to show the fair
mar ket val ue of the stock. Instead, petitioner contends that
$10, 000 is the book value of Jasiak's Cost Less stock. W
di sagree that it is appropriate to use $10,000 as the fair market
val ue of Jasiak's Cost Less stock. First, Jasiak rejected
petitioner's offer to sell the stock for book val ue, which
suggests its fair market val ue was higher. Second, petitioners
of fered no convincing evidence that the book val ue of Cost Less
stock was $10,000. Bailey testified that the book val ue and par
val ue of Cost Less were both "about" $1 per share, for a total of
$10,000. Petitioners offered no records or other corroboration
for this point. Bailey's explanation how he conmputed book val ue
was unconvincing. He testified that par val ue* was $1 per share
and that this was also its book value.® W are not convinced

fromBailey' s testinony that the book value of a share of Cost

4 Par value is an arbitrary value assigned to a share of
stock by the corporation's charter. See Kohler, Kohler's
Dictionary for Accountants 374 (5th ed. 1983); N ckerson,
Account i ng Handbook for Nonaccountants 176 (1975).

°> The book val ue of a share of common stock is equal to
assets of the corporation less liabilities divided by the nunber
of outstanding shares. See Kohler, supra at 71
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Less stock is equal to its par value, or that the fair market
val ue of Jasiak's Cost Less stock is $10,000 here.
We conclude that there is no credible evidence that Jasiak's
oral prom se not to conpete had any val ue.

C. VWhet her To Estimte an Anpbunt To Allocate to
Jasiak's Pronmise Not To Conpete

Petitioners contend that we should apply the Cohan rule

(enunci ated in Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d

Cir. 1930)), to estimate an anmount for Jasiak's prom se not to
conpete if we decide that Cost Less nay not anortize $165, 000.

We disagree. W may estimte an anmount under Cohan if the
taxpayer is entitled to deduct sone amount. See id. Here, as

di scussed above at paragraph I1-A-2-a, Cost Less nay not deduct
any anount for Jasiak's prom se not to conpete because Jasi ak and
petitioner intended to allocate none of the $175, 000 paynent to
Jasi ak's prom se. Thus, Cohan does not apply.

d. Cases Cited by Petitioners

Petitioners contend that this case is indistinguishable from

Standard Lunber & Hardware Co. v. Conm ssioner, supra, in which

we permtted the taxpayer to anortize the cost of a covenant not

to conpete. Petitioners contend that Standard Lunber & Hardware

Co. supports the proposition that Cost Less may al |l ocate part of
the $175, 000 paynent to Jasiak to a covenant not to conpete
despite the ternms of the witten agreenent of sale. Petitioners

al so contend that Standard Lunber & Hardware Co. supports the
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proposition that the value of (and amobunt paid for) the stock in
Cost Less is its book value, |leaving the rest of the $175, 000
paynment from Cost Less to Jasiak to be allocated to the covenant
not to conpete. W disagree.

In Standard Lunber & Hardware Co., the partners had a

witten partnership agreenent which stated that the remnaining
partners would pay a wi thdraw ng partner an anount equal to the
book val ue ($32,587.22) of his partnership interest. The
partners had an oral agreenent that any departing partner woul d
not conpete agai nst the partnership. The partners signed a
di ssolution agreenent. The remaining partners paid the
wi t hdrawi ng partner $70,000 by check. The dissolution agreenent
and check said that the $70,000 was for the w thdrawi ng partner’s
interest in the partnership. Neither the dissolution agreenent
nor the certified check nentioned a covenant not to conpete. The
remai ni ng partners continued to operate the business and did not
anortize the covenant. A successor corporation filed an anended
return and anortized part of the $70,000 as the cost of the
covenant. W found that $37,412.78 (the difference between
$32,587.22 and $70,000) was intended to be paid for the covenant
not to conpete.

Here, in contrast, Jasiak specifically rejected any paynment
for his prom se not to conpete, and he specifically rejected

being paid for his stock based on the book val ue of his stock.
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Thus, Standard Lunber & Hardware Co. is significantly different

fromthis case.

Petitioners cite Patterson v. Comnmi ssioner, 810 F.2d at 571

for the proposition that a covenant not to conpete has value if
it has economc reality. Petitioners' reliance on Patterson is
m spl aced; Patterson is in accord with respondent's position
here. W held in Patterson that the taxpayer could not anortize
any anount because there was a witten agreenent in which all of
the paynent to the withdrawing party was specifically for stock
and goodw || and none was for a covenant not to conpete. See id.
at 573. This was so even though there was a covenant not to
conpete which may have had some value. Like the taxpayer in
Patterson, petitioner and Jasi ak signed an agreenent which said
all of Cost Less' paynent to Jasiak was for stock. Thus, whether
the covenant not to conpete had i ndependent val ue does not alter
the outcone of this case.

In none of the other cases petitioners cite was there a
witten agreenent specifying that all of the paynent to the

wi thdrawi ng party was for stock. See Schulz v. Conm ssioner, 294

F.2d 52, 55 (9th Gir. 1961), affg. 34 T.C. 235 (1960); ODell &

Co. v. Conm ssioner, 61 T.C. 461, 467 (1974); United Fin. &

Thrift Corp. v. Comm ssioner, 31 T.C 278, 285-286 (1958), affd.

282 F.2d 919 (4th Cr. 1960); Silberman v. Conm ssioner, 22 T.C

1240 (1954); Mchaels v. Comm ssioner, 12 T.C 17, 19 (1949);
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B.T. Babbitt, Inc. v. Conm ssioner, 32 B.T.A 693, 696 (1935);

Fl etcher v. Comm ssioner, T.C. Menp. 1965-273.

3. Concl usi on

We conclude that petitioner may not anortize any of Cost
Less' $175,000 paynent for Jasiak's oral prom se not to conpete
because petitioner and Jasiak did not intend to allocate any of
the paynent to the prom se, and petitioner has not proven that
Jasi ak's prom se had val ue.

B. | nvent ory Adj ust nent

Petitioners contend that Cost Less may reduce its ending
i nventory by $10,000 for each year in issue because, according to
petitioners' estimate, Cost Less' inventory software overstated
its ending inventory by that anount.

We have long held that a taxpayer may adjust inventories to

correctly reflect incone. EImCty Nursery Co. v. Comm Ssioner,

6 B.T.A 89 (1927); Baumann Rubber Co. v. Conm ssioner, 4 B. T. A

671 (1926). Petitioners do not explain how they conputed the
$10, 000 armount. Petitioners appear to defend the $10, 000 anount
because the consuner price index (CPl) increased .185 percent on
all itenms fromJanuary 1, 1988, to Decenber 31, 1991

However, they did not show (1) how many of the 75,000 parts had
price increases in any year; (2) how many parts remained in
inventory at the end of the year for which the conputer program

i ncreased costs; (3) the amount of price increases; (4) what
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happens if inventory prices decrease; or (5) whether Cost Less
used first in first out, or last in first out, or any other
met hod.

Petitioners contend that respondent conceded that they
overstated the inventory of Cost Less. W disagree. Respondent
agrees that petitioners' inventory records are not accurate but
not that Cost Less overstated its inventory.

Petitioners contend that we nust all ow Cost Less to adjust

its inventory, citing Western Wheel ed Scraper Co. V.

Comm ssioner, 14 B.T.A 496, 504 (1928). Petitioners' reliance

on Western \Wheel ed Scraper Co. v. Conmi ssioner, supra, is

m spl aced. That case holds that a taxpayer may adjust its
inventory to correct clear errors. |In that case, the Board of
Tax Appeals allowed the taxpayer to adjust inventory for specific
items and anmounts which the taxpayer showed were duplicated in
inventory but not for other, vague itens. See id. at 504-505.
Cost Less may not reduce its ending inventory w thout
show ng the anobunt of the adjustnent that is needed to clearly
reflect inconme. W conclude that Cost Less may not reduce
i nventory by $10,000 for any of the years in issue.

C. Deduction for Van Use

Petitioner used his 1979 van for business fromthe early
1980' s through the years in issue. Petitioners contend that Cost

Less may deduct an anount based on the m | eage that petitioner
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estimated for business use of his van for 1988, 1989, and 1991.
W di sagree.

A taxpayer may not deduct costs for the use of a passenger
vehi cl e unl ess the taxpayer substantiates the anmount of the
expense, the tinme and place of travel, and the business purpose
of travel with adequate records or sufficient evidence
corroborating the taxpayer's statenent. See sec. 274(d).

Petitioners contend that section 274(d) does not apply to
petitioner's van. W disagree. Section 274(d) applies to
passenger autonobiles and other property used as a neans of
transportation. See sec. 280F(d)(4)(A) (i) and (ii). A passenger
autonobil e is any 4-wheel ed vehicle (including vans) which is
manuf actured primarily for use on public streets, roads, and
hi ghways and is rated at 6,000 pounds gross vehicle weight or
| ess. See sec. 280F(d)(5)(A). Petitioners have not shown that
the van has a gross weight of 6,000 pounds or nore. Thus, the
substantiation requirenents of section 274(d)(4) apply to
petitioner's van.

Less than a year before trial and at |east 6 years after the
| ast year in issue, petitioner prepared a witten estimate of his
busi ness m |l eage fromnenory. He did not use any records to
prepare the estimate. Petitioner's testinony and witten
estimate of his business mleage fail to satisfy the

substantiation requirenents of section 274(d). See sec. 1.274-5,
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| ncone Tax Regs. W conclude that petitioners have not net the

requi renents of section 274(d). See Nicholls, North, Buse Co. V.

Comm ssioner, 56 T.C. 1225, 1235-1236 (1971); Kennelly v.

Commi ssioner, 56 T.C 936, 942 (1971), affd. 456 F.2d 1335 (2d

Cr. 1972); Marlin v. Conm ssioner, 54 T.C. 560, 568 (1970);

Thorpe v. Commi ssioner, T.C. Mno. 1998-115; Tesar V.

Conmi ssioner, T.C. Meno. 1997-207; G oup Adnin. Prem um Servs.,

Inc. v. Comm ssioner, T.C Menp. 1996-451. Thus, Cost Less nay

not deduct business use of the van in the years in issue.

D. Deduction for M scell aneous Expenses

Ordinarily, a sharehol der may not deduct a paynent nmade on
behal f of the corporation but nust treat it as a loan or a

capital contribution. See Deputy v. DuPont, 308 U.S. 488 (1940);

Bet son v. Conmi ssioner, 802 F.2d 365, 368 (9th G r. 1986), affg.

in part, revg. in part T.C. Meno. 1984-264; R nk v. Conmm Ssioner,

51 T.C. 746, 751 (1969); see also sec. 1.263(a)-2(f), Incone Tax
Regs. Petitioners contend that petitioner occasionally paid
for m scellaneous itenms such as photocopi es and breakfast and
lunch for Cost Less' enployees and custoners, and that Cost Less
did not reinburse petitioner for those expenses. Petitioners
contend that Cost Less may deduct $50 per week for those
expenses. However, petitioners have no records to substantiate

their claimthat petitioner paid these anounts.
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Petitioners tried to show that paynments of these expenses
are capital contributions to Cost Less. Bailey testified that he
credited the estimted anount of the paynents to petitioner's
equity account in the corporation. Bailey did not say when or
how he credited petitioner's equity account. Bailey did not
begi n doi ng accounting work for Cost Less until 1993, which is
after the years in issue. Petitioners offered no accounting
records into evidence. W are not convinced that the expenses
were capital contributions to Cost Less.

The result would be no different even if petitioners had
shown that the expenses were capital contributions to Cost Less.
Petitioners have not substantiated the expenses or shown that
t hose expenses were ordi nary and necessary expenses of Cost Less
as required under section 162. To the extent that petitioner
paid for nmeals, petitioners have failed to show that they
conplied with section 274(d).

We concl ude that neither Cost Less nor petitioners may
deduct these anounts.

E. Neqgl i gence

Petitioners contend that they are not liable for the
addition to tax for negligence under section 6653(a)(1) for 1988
and section 6662 for 1989 and 1991 because they relied on Bail ey.

Respondent contends that petitioners may not rely on Bailey

because, in retaining Bailey and foll ow ng his advice,
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petitioners were ignoring apparently correct advice previously
provi ded by Subrin. Respondent contends that petitioners nay not
rely on Bailey because Subrin was their accountant during the
years in issue. Respondent contends that petitioners | ooked for
an accountant who would give the advice that resulted in the
| owest tax liability.

Petitioners changed from Subrin to Bailey in 1993. W think
petitioners reasonably believed that Bailey was qualified to
provi de tax advice. W conclude that they are not |iable for the
addition to tax for negligence.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




