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Ps nmove the Court for litigation costs under sec.
7430, 1.R C. R had determ ned a deficiency in Ps’ 1994
and 1995 Federal incone taxes and accuracy-rel ated
penalties with respect thereto. R s determ nation was
primarily attributable to an unclear application of a
recent statutory anendnment. We rejected R s
application of that amendnent and held that Ps were not
liable for the resulting deficiencies or accuracy-
related penalties. Held: R s position as to the
deficiencies was substantially justified; hence, Ps are
not entitled to an award of litigation costs with
respect thereto. Held, further, R s position as to the
accuracy-rel ated penalties was not substantially
justified; hence, we shall award litigation costs to Ps
to the extent that their claimed costs are attributable
to the accuracy-rel ated penalties issue.




Arthur G Jaros, Jr., for petitioners.

Wlliaml. Mller, for respondent.

MVEMORANDUM OPI NI ON

LARO, Judge: Petitioners nove the Court under section 7430
for an award of $12,296 in litigation costs. Respondent objects
thereto and has filed with the Court a nmenorandum (respondent’s
menor andun) in support of his objection. W nust decide whet her
respondent’s positions in this proceeding were substantially
justified. W hold they were not to the extent discussed herein
and award petitioners $1,844 of litigation costs. Unless
ot herw se indicated, section references are to the Internal
Revenue Code in effect for the relevant years, Rule references
are to the Tax Court Rules of Practice and Procedure, and dollar
anounts are rounded. References to petitioner are to Thomas J.
M tchell.

Backgr ound

While residing in Lockport, Illinois, petitioners petitioned
the Court to redeterm ne respondent’s determ nation that they
were |liable for Federal inconme tax deficiencies of $13,517 for
1994 and $14, 407 for 1995 and accuracy-rel ated penalties of
$2,703 for 1994 and $2,881 for 1995 for substanti al

understatenent of income tax. Respondent’s determ nation was
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primarily attributable to his determ nation that petitioner’s tax
home was in Century City, California, rather than in Ol and Park,

II'linois, as petitioners asserted. In Mtchell v. Conmm ssioner,

T.C. Meno. 1999-283, we held that petitioner’s tax hone was in
Oland Park, Illinois, and, accordingly, that petitioners were
not liable for the resulting deficiencies or accuracy-rel ated
penalties. Petitioners filed the instant notion with the Court
shortly thereafter.

Di scussi on

W may grant petitioners’ notion if they neet the statutory
requi renents for an award of litigation costs. See sec. 7430(b)
and (c). The parties agree that petitioners neet those
requirenents if, and to the extent that, respondent's positions
in this proceeding were not substantially justified. Respondent
advanced two positions in this case, one as to the situs of
petitioner’s tax home and the other as to the applicability of
the accuracy-related penalties. W may award litigation costs to
petitioners to the extent that either of those positions was not
substantially justified; i.e., it did not have a reasonabl e basis

in law and fact. See Pierce v. Underwood, 487 U. S. 552, 563-565

(1988); Swanson v. Conmm ssioner, 106 T.C. 76, 86 (1996). W test

the justification for each position independently. See Foothil

Ranch Co. Partnership v. Conm ssioner, 110 T.C 94, 97 (1998);

Swanson v. Conmi ssioner, supra at 92, 97.




We begin with respondent’s determ nation that petitioner’s
tax home was in Century Cty. The thrust of respondent’s
position on this issue was that petitioner’s house was in
Il1linois, and, pursuant to section 162(a), that his work in and
around Century Gty was considered indefinite because it occurred
in at least 5 different years. Petitioner’s tax hone woul d have
been in the Century City area if his work there was indefinite,

as opposed to tenporary. See Kroll v. Conm ssioner, 49 T.C 557,

561-562 (1968), and the cases cited therein.

We do not believe that respondent’s position on this issue
was unreasonable in either fact or law. As respondent points out
in respondent’s nenorandum our Menorandum Opinion in this case,

Mtchell v. Comm ssioner, T.C. Menpb. 1999-283, was the first to

apply a 1992 anendnent to section 162(a) to the case of an

i ndependent contractor such as petitioner. |In accordance with

t hat anmendnent, a taxpayer “shall not be treated as being
tenporarily away from honme during any period of enploynent if
such period exceeds one year". W agree with respondent that it
was not unreasonable for himto have interpreted this anendnent
adversely to petitioners under the facts herein. See Estate of

Wall v. Comm ssioner, 102 T.C 391 (1994).

As to respondent’s position on the applicability of the
accuracy-rel ated penalties, we conclude differently. Respondent

sets forth in respondent’s nenorandumno legitimate justification



for his position on this issue, asserting, in part, that the fact
“that there was no prior case authority under the facts of this
case * * * would appear to defeat petitioners’ argunent that
respondent’s position [on this issue] was unreasonable.” W

di sagree. We do not believe it reasonable for respondent to
assert an accuracy-rel ated penalty under section 6662(a) in a
case of first inpression involving the unclear application of an
amendnent to the Internal Revenue Code. See Bunney v.

Comm ssioner, 114 T.C. __ (2000); Lem show v. Conm ssioner, 110

T.C. 110, 114 (1998); Hitchins v. Conm ssioner, 103 T.C. 711, 720

(1994); see also Everson v. United States, 108 F.3d 234, 237-238

(9th Cr. 1997). dven the lack of any precedent disfavoring
petitioners or favoring respondent, it was unreasonable for
respondent to have prosecuted his determnation that petitioners
had not with substantial authority or in good faith taken a
position that petitioner’s tax hone was in Oland Park, Illinois.
The accuracy-rel ated penalty provisions do not apply to a nontax
shelter case to the extent that a taxpayer has substanti al
authority for a position, see sec. 6662(d)(2)(B) and (C, and
substantial authority exists when the weight of authorities
supporting that position is substantial vis-a-vis the weight of
authorities supporting a contrary position, see sec.
1.6662-4(d)(3)(i), Income Tax Regs. Petitioners acted reasonably

and in good faith in taking their position. Subject to a narrow
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exception that is not pertinent here, the accuracy-rel ated
penal ty under section 6662(a) is inapplicable “with respect to
any portion of an underpaynent if it is shown that there was a
reasonabl e cause for such portion and that the taxpayer acted in
good faith with respect to such portion.” Sec. 6664(c)(1); see
al so sec. 6664(c)(2). Respondent’s position as to the accuracy-
related penalties was unreasonable in both fact and | aw.

We turn to apportion petitioner’s litigation costs to the
accuracy-rel ated penalties issue. Respondent does not contest
t he reasonabl eness of petitioners’ costs for the entire
l[itigation, and neither do we. W do not believe, however, that
many of those costs are attributable to petitioners’ defense of
respondent’s determ nation of the accuracy-rel ated penalties.
Petitioners’ item zed statenent of litigation costs does not set
forth with any specificity the anount of those costs that is
attributable to the accuracy-rel ated penalties issue; thus, we
proceed to determ ne that apportioned anmount on the basis of the

record. See Ragan v. Conmm ssioner, 135 F.3d 329, 335 (5th Gr

1998), affg. T.C. Meno. 1995-184, and the cases cited therein;

see also Dixon v. Commi ssioner, T.C Meno. 2000-116; Lozon V.

Conmi ssioner, T.C. Menp. 1997-537.

Petitioners devoted little tinme at trial to the accuracy-
related penalties issue, and they spent even less tine on that

i ssue on brief. They did, however, devote nuch of the instant



nmotion to the recovery of litigation costs due to respondent’s
determ nation of the accuracy-related penalties. W bear in mnd
the fact that section 7430 all ows taxpayers to recover litigation
costs incurred in the preparati on and prosecution of a notion

requesting such costs, see Han v. Conm ssioner, T.C Meno. 1993-

386, and we apportion 15 percent of petitioners’ requested costs
to the accuracy-related penalties issue. W award petitioners
$1,844 in litigation costs.

We have considered all argunents in this case and, to the
extent not discussed above, find themto be irrelevant or wthout
merit. To reflect the foregoing,

An appropriate order will be

i ssued, and decision will be entered

under Rul e 155.




