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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

KROUPA, Judge: Respondent determ ned a $152, 876! defi ci ency

in the Federal income tax of petitioner for 2004 and a $33, 305. 63

!Respondent anended his answer to seek the increased anounts
reflected in this opinion as respondent was unaware, at the tine
he issued the deficiency notice, that Dr. Mragne had sold his
princi pal residence during 2004 and had received net taxable
proceeds exceedi ng the exclusi on anbunt under sec. 121.



- 2 -
addition to tax under section 6651(a)(1)2 for filing a delinquent
return (late filing additions), a $37,006.25 addition to tax
under section 6651(a)(2) for failing to pay the tax tinely (late
paynment additions) and a $1,829 section 6654 addition to tax for
failing to pay estimated taxes (estimated tax additions)
regardi ng 2004. As to 2002, respondent issued a determ nation
notice on January 7, 2008, sustaining the filing of a notice of
Federal tax lien regarding the approxi mate $50, 000%® unpai d t ax
l[tability for 2002 that included a late filing addition, a late
paynent addition and an estinmated tax addition.*

After concessions, there are four issues for decision. The
first issue is whether petitioner may deduct a theft |oss under
section 165 for amounts or property held nostly in joint tenancy
that Dr. Rudol ph Moragne’s (Dr. Moragne, a former doctor) then

w fe used or transferred. W hold that petitioner is not

2All section references are to the Internal Revenue Code for
2004 (regarding the deficiency case) and 2002 (regarding the
collection action), and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se indicated.

SAnounts are rounded to the nearest doll ar.

“The parties agree that the underlying liability for 2002 is
properly at issue. Petitioner failed, however, to present any
evi dence or raise any argunent in briefs regardi ng whet her
respondent abused his discretion in sustaining the collection
action at docket no. 3772-08L. Petitioner also failed to raise
this issue in the petition. This issue is therefore deened
conceded. See Rules 34(b)(4), 149(b). W review the underlying
tax liability for 2002 de novo. See Sego v. Conm ssioner, 114
T.C. 604, 610 (2000).
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entitled to a theft | oss deduction for either 2002 or 2004. W
nmust al so deci de whether petitioner is liable for the late filing
additions, the |l ate paynent additions and the estinmted tax
additions for 2002 and 2004. W hold petitioner |iable.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, with acconpanying exhibits, is
incorporated by this reference. Dr. Mragne resided in Illinois
at the time the petitions were filed.

Dr. Mdragne was married and had three daughters® early in
hi s medi cal practice as a public health physician. Dr. Mragne
divorced his first wife. In his late 60°s, he had two surgeries
(a neck surgery and a back surgery) that curtailed his ability to
practice nedicine. In 1997 he enlisted the help of a forner
nurse and friend Mary Branch (Ms. Branch) to assist himin
tending to his personal needs. Dr. Moragne's daughters were
unable to assist him One daughter lived in Washington, D.C.
one lived in Tennessee and anot her was unable to assist her
fat her even though she lived in Chicago.® M. Branch visited Dr.

Mor agne about once a week. Dr. Moragne was depressed and

°The record is unclear as to the nunber of daughters Dr.
Moragne had. No daughter testified nor did the ex-wife. The
parties sonetines referred to the ex-wife as a daughter and vice
versa. This discrepancy does not affect our hol dings.

6See supra note 5.
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disinterested in his financial affairs. M. Branch assisted Dr.
Moragne in his financial affairs, and he allowed her to wite
checks from his checkbook to pay his bills and nort gages.

Dr. Moragne married Loretta H Il (Loretta) on October 7,
2000. Shortly thereafter, Dr. Moragne asked Ms. Branch to turn
over his checkbook to his new wife, Loretta, who would have check
witing responsibilities and general responsibility over his
financial affairs going forward. Dr. Mragne arranged with his
bank for Loretta to have check witing authority and authorized
her to make various paynents on his behalf as Ms. Branch had been
aut hori zed previously. The bills that Ms. Branch had paid on Dr.
Moragne’ s behalf still needed to be paid after Dr. Moragne
married Loretta.

Ms. Branch did not know Loretta, she never net Loretta, and
she had no personal know edge of anything that occurred during
Dr. Moragne’s marriage to Loretta from October 2000 through
January 2005. She did not have any contact with Dr. Mragne from
the time he married Loretta until after the years at issue.

Dr. Moragne and Loretta remained married throughout the
years at issue. In fact, they remained married until 2007 after
a 7-year marriage.

Dr. Moragne solely owned a residence at 5036 S. Ellis Street
in Chicago, Illinois (the Ellis property) before he married

Loretta. In late 2004 the Ellis property was sold and $450, 000
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of net proceeds received. Sone of the proceeds fromthe sal e of
the Ellis property were used to purchase a residence at 15
Graynmoor Lane in Oynpia Fields, Illinois for $425,6000 (the
Graynoor property). Title to the Graynoor property was placed in
Loretta’ s nanme only. Loretta took out a home equity |ine of
credit of $250,000 on the G aynoor property.

Dr. Moragne nmaintained a joint checking account with Loretta
at Shorebank. The bank statenents reflect that $12,500 was paid
for a Jaguar in 2004. Loretta wote a check on the joint account
to herself for $26,000 on June 9, 2004. She also wote a check
on the joint account nade payable to cash for $50,015 on Cctober
29, 2004 and wote a check for $15,000 to Dr. Mragne and herself
on Decenber 13, 2004, that both Dr. Mragne and Loretta
endorsed.’ In addition, Loretta wote a check for $413, 000 made
payable to Dr. Moragne and herself on Decenber 9, 2004. Agai n,
Dr. Moragne and Loretta each endorsed the check

After the years at issue, on October 5, 2005, the Crcuit
Court of Cook County, Probate D vision, Case No. 05 P 6274,
entered an order appointing Dr. Mragne' s daughter and his ex-
wife as limted co-guardians of his estate. Per the order, Dr.
Moragne specifically retained the authority to manage his own

ordinary affairs and was able to handle his financial affairs

The record contains bank statenents for 2005 and checks
drawn in 2005, yet that year is not before us.
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i ncl udi ng expending his own retirenent inconme and paying utility
bills, condom nium assessnents and the |like up to $5, 000.

The probate court did not adjudicate Dr. Mragne an
i nconpetent. Instead, the probate court specifically declined to
appoi nt the daughters as plenary co-guardians after review ng al
t he evidence produced in the probate proceedi ngs.

Dr. Moragne, through his counsel, filed a verified petition
for dissolution of marriage on Decenber 2, 2005. Sonetine
thereafter, Dr. Moragne's counsel and his limted co-guardians
concluded that Loretta s activities constituted theft.

The Circuit Court of Cook County, Donmestic Rel ations
Di vision, Case No. 05 D 12787, entered a stipul ated Judgnent of
Di ssol ution dissolving Dr. Mragne and Loretta’s marriage in
Decenber 2007. Dr. Mragne was conpetent to testify during the
course of his divorce proceedi ngs during 2007.

The stipul ated Judgnent of Dissolution ordered the return to
Dr. Moragne of all real property owned by himand Loretta during
their marriage, whether jointly or individually, including the
proceeds therefrom The stipul ated Judgnent of Dissolution also
ordered that Loretta retain all real and personal property then
presently titled in her nane.

Proceeds of $92,800 fromthe sale of the G aynoor property
and proceeds of approximately $160,000 fromthe sale of a

condom nium at 1640 E. 50th Street held in joint tenancy by Dr.
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Moragne and Loretta were placed in escrow pending resol ution of
t he divorce proceedi ng and subsequently distributed to Dr.
Moragne’ s estate upon dissolution of the marri age.

Sonetine in early 2010 Dr. Mdragne’'s |imted co-guardi ans,
t hrough their counsel, provided respondent’s counsel wth
conpl eted Federal inconme tax returns for Dr. Mragne for 2002 and
2004, signed by petitioner’s limted co-guardi ans. Respondent
has accepted the returns filed except for the clainmed theft |oss
in each year. The returns reflect a clained $319,569% theft | oss
for 2002 and a cl ai med $384, 540 theft |oss for 2004.

OPI NI ON

Petitioner contends it is entitled to deduct theft |osses
for 2002 and 2004 because Loretta stole fromDr. Moragne property
that they held in joint tenancy. W are asked to deci de whet her
the clainmed theft | osses are allowable. W are also asked to
deci de whether petitioner is liable for the late filing
additions, the |l ate paynent additions and the estimted tax
addi tions.

Burden of Proof

We begin with the burden of proof. Generally, the
Commi ssioner’s determnations in a deficiency notice are presuned

correct, and the taxpayer has the burden of proving the

8No credi bl e evidence was presented as to 2002.
Petitioner’s argunments do not constitute facts.
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Comm ssioner’s determnations to be in error. Rule 142(a)(1);

Welch v. Helvering, 290 U S. 111 (1933). The burden of proof may

shift to the Comm ssioner in certain circunstances, however, if

t he taxpayer introduces credi ble evidence and establishes that he
or she substantiated itens, maintained required records and fully
cooperated wth the Conmm ssioner’s reasonabl e requests. Sec.
7491(a)(1) and (2)(A) and (B). W find that petitioner failed to
provi de credi bl e evidence and failed to substantiate the cl ai ned
theft |losses for 2004. The burden of proof therefore remains on
petitioner. |In addition, the Court reviews any determ nation
regarding the underlying liability de novo if a taxpayer’s

underlying liability is properly at issue. Sego v. Conm Ssioner,

114 T.C. 604, 610 (2000); Goza v. Conmm ssioner, 114 T.C. 176,

181-182 (2000). Petitioner’s 2002 tax liability is properly at
issue. W therefore review it de novo.
Theft Loss

We turn next to whether petitioner is entitled to deduct
under section 165 for either taxable year 2002 or 2004 the
all eged theft loss. A deduction is allowed for any | oss
sustained during a taxable year and not conpensated for by
i nsurance or otherwise. Sec. 165(a). The deduction is limted
in the case of an individual to, anong other things, a | oss that

arises fromtheft. Sec. 165(c)(3).
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A theft loss is sustained during the taxable year in which a

t axpayer discovers it. Sec. 165(e); Marine v. Conm ssioner, 92

T.C. 958, 976 (1989), affd. w thout published opinion 921 F.2d
280 (9th Cr. 1991). Moreover, if there is a reasonabl e prospect
of recovery at the end of the taxable year, then there is no

cl osed and conpl eted transaction for which a theft |oss deduction

is allowable. Viehweq v. Conm ssioner, 90 T.C 1248, 1255-1256

(1988). A reasonabl e prospect of recovery exists when the
t axpayer has a bona fide claimfor recoupnent and there is a
substantial possibility that the claimw || be decided favorably

for the taxpayer. Ransay Scarlett & Co. v. Conmm ssioner, 61 T.C

795, 811 (1974), affd. 521 F.2d 786 (4th G r. 1975). \Wether a
reasonabl e prospect of recovery exists is determ ned as of the
end of the taxable year for which the deduction is clainmed. |d.
Petitioner bears the burden of proving that the all eged
theft | osses occurred and that the requirenments of section 165

have been met. Allen v. Conmissioner, 16 T.C. 163, 166-167

(1951). Petitioner nust establish to carry this burden both the
occurrence of the thefts within the neaning of section 165 and
the amounts of the clainmed theft |osses. See Rule 142(a);

Elliott v. Comm ssioner, 40 T.C 304, 311 (1963). et her

certain actions constitute theft for purposes of section 165
depends on the |law defining the crinme of theft in the

jurisdiction where the alleged theft occurred. Edwards v.
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Bronberqg, 232 F.2d 107, 111 (5th Cr. 1956); Montel eone v.

Conm ssioner, 34 T.C. 688, 692 (1960).

Petitioner argues that Loretta stole noney fromDr. Mbragne
and therefore petitioner is entitled to theft |osses for both
2002 and 2004. Respondent counters that no theft occurred under
II'linois law and petitioner has failed to establish the anount of
the I oss for either 2002 or 2004. Alternatively, respondent
argues that, even if a theft occurred, no deduction may be
clainmed until the year of discovery (2005, at the earliest), and
then only if petitioner can show that there was no reasonabl e
prospect of recovering the stolen property or being conpensat ed

for it. W agree with respondent.

The parties agree that the law of Illinois applies. Under
I1linois law, a theft loss requires an illegal taking done with
crimnal intent. 720 Ill. Conp. Stat. Ann. sec. 5/16-1 (\West

2002). The parties disagree, however, on whether a theft
occurred under Illinois law. W need not decide this dispute.
We find on the record before us that petitioner failed to
establish the anount of any |oss for either 2002 or 2004, |et
al one whether Loretta s activities constituted a theft.

Petitioner offered only one witness, M. Branch, who
admtted that she had never net Loretta. |In addition, Ms. Branch
admtted that she never saw or spoke to Dr. Moragne during the

years at issue. W did not find her to be a credible or reliable
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Wi tness as to whether a theft occurred during the years at issue.
We are left to speculate how Loretta used nost of the funds. W
refuse to speculate. Mreover, the parties stipulated to bank
statenments of the joint Shorebank account and certain checks
drawn on that account by Loretta. Petitioner failed to provide
any expl anation, however, how Loretta used the funds or nore
inportantly whether Dr. Moragne approved or authorized the
expenditures. |In addition, several of the checks were endorsed
by Dr. Mragne® along with Loretta. W are conpelled to find
that Dr. Moragne authorized Loretta to control his checkbook and
expend his funds in the sane way he had authorized Ms. Branch to
do before his 7-year marriage to Loretta. Petitioner also failed
to present any evidence denonstrating that every dollar deposited
into the account was Dr. Mragne' s and that every dollar

w t hdrawn was spent for Loretta s benefit, not Dr. Miragne's. W
hold that petitioner failed to establish the amount of any |oss

and is therefore not entitled to any deduction.

W& place no wei ght upon Ms. Branch’s testinony that she
t hought Dr. Moragne’s signature was forged on certain checks.
Even she admtted that Dr. Mragne' s surgeries nmay have caused
his handwiting to change.

°l'n addition, no theft occurred because Loretta had an
ownership interest in nost or all of the allegedly stolen funds.

The wi thdrawal of funds froma joint bank account under Illinois
| aw by only one of the account holders is not illegal. Pozionbka
V. Wnkle (In re Estate of Vogel), 684 N E 2d 1035, 1040 (II1.
App. & . 1997); Paskas v. Illini Fed. Sav. & Loan Associ ati on,
440 N. E. 2d 194, 199 (Ill. App. C. 1982); In re Estate of

(continued. . .)



Additions to Tax

We now focus on the additions to tax. Respondent determ ned
petitioner liable for late filing additions, |ate paynent
additions and estimated tax additions for both 2002 and 2004.
Respondent bears the burden of production to establish that the

additions apply. See sec. 7941(c); Hi gbee v. Comm ssioner, 116

T.C. 438, 446-447 (2001). The late filing additions, late
paynment additions and estimated tax additions apply unless it is
shown that the taxpayer’s failure to conply was due to reasonabl e
cause and not due to willful neglect.! See sec. 6651(a)(1) and
(2). The taxpayer bears the burden of establishing reasonable

cause. Hi gbee v. Conmi ssioner, supra at 446. Reasonabl e cause

may exist if a taxpayer exercised ordinary business care and
prudence and was nonet hel ess unable to file the return or pay the
tax within the date prescribed by law. Sec. 301.6651-1(c) (1),
Proced. & Adm n. Regs. WIIful neglect neans a “consci ous,

intentional failure or reckless indifference.” United States v.

Boyl e, 469 U.S. 241, 245 (1985).

10¢, .. conti nued)
Taggart, 305 N. E. 2d 301, 305 (Ill. App. &. 1973). 1In fact the
ownership rights of the nonw thdraw ng account owner in the
w thdrawn funds are term nated and the w thdrawi ng party becones
the sol e owner of the wi thdrawn noney to di spense in any manner
he or she deens fit.

INo general reasonabl e cause exception exists with regard
to estimated tax additions. Relief is available, however, under
the narrow exception of sec. 6654(e)(3)(B)
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The Court’s standard of review on what el enments nust be
present to constitute “reasonable cause” is de novo. 1d. at 249
n.8. Wether those elenents are present in a given case is a
gquestion of fact. 1d. The burden of proving reasonabl e cause
and lack of willful neglect rests on the taxpayer. 1d. at 244.

We turn nowto the late filing additions under section
6651(a)(1). An addition to tax is inposed if a taxpayer fails to
file atinmely Federal incone tax return. Sec. 6651(a)(1l). The
record reflects that no return for either 2002 or 2004 was filed
until sonetinme in January 2010, which was after the prescribed
due date for either year. Respondent has therefore net his
burden of production. Petitioner makes no argunent at trial or
in briefs that petitioner’s failure to file the returns tinely
was due to reasonable cause. This issue is therefore deened
conceded. See Rule 149(b). The sole argunment in petitioner’s
briefs is that Dr. Mragne was i nconpetent.?!? The record does

not, however, support petitioner’s insinuation. There has been

12A disability may be reasonabl e cause for avoiding
additions to tax. United States v. Boyle, 469 U S. 241, 249 n.6
(1985). Wien raised, the Court has considered significant a
psychi atric disorder, nmental incapacity or confinenent to
hospitals for nmental illness during the relevant periods to
determ ne whether a disability nmay constitute reasonabl e cause.
Kowsh v. Comm ssioner, T.C Menp. 2008-204; Jordan v.
Comm ssioner, T.C Meno. 2005-266 (and cases cited therein).
Evi dence that a taxpayer experienced periods of lucidity,
however, throughout periods of disability has convinced this
Court to deny a reasonabl e cause defense. Estate of Long v.
Commi ssioner, T.C Menp. 1978-172.
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no determ nation that Dr. Mragne was inconpetent. Dr. Mragne’'s
two daughters were appointed limted, not plenary, co-guardi ans
of Dr. Moragne’s estate in |ate 2005, which is after the due
dates of the returns at issue. The probate court was the
appropriate court to have nmade a determnation that Dr. Moragne
was i nconpetent. The probate court did not make any such
determ nation. Accordingly, petitioner is liable for the late
filing additions under section 6651(a)(1) for 2002 and 2004.

Next, we address the | ate paynent additions under section
6651(a)(2) for the | ate paynent of taxes shown as due on the
substitutes for return that respondent prepared for petitioner
for 2002 and 2004. Petitioner has failed to pay the anmounts
shown on the substitutes for return for 2002 and 2004 and failed
to establish reasonable cause for the failures to pay.

Petitioner is therefore |liable for the |ate paynent additions for
2002 and 2004.

Finally, we address the estimated tax additions under
section 6654(a). A taxpayer generally has an obligation to pay
estimated incone tax for a particular year only if he or she has
a required annual paynent for that year. Sec. 6654(d). The
requi red annual paynent is equal to the |esser of (1) 90 percent
of the tax shown on the individual’s return for that year (or if
no return is filed, 90 percent of the tax for such year) or (2)

100 percent of the tax shown on the return if the taxpayer filed
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a return for the imedi ately preceding tax year. Sec.

6654(d) (1) (B); Weeler v. Comm ssioner, 127 T.C 200, 210-211

(2006), affd. 521 F.3d 1289 (10th Cir. 2008).

Petitioner had a required annual paynent for 2002 and 2004
but did not make any estimated tax paynents. Petitioner failed
to present any evidence to contradict respondent’s determ nation,
and none of the statutory exceptions under section 6654(e)
applies. Consequently, petitioner is liable for the estimated
tax additions under section 6654(a) for 2002 and 2004.

We have considered all argunents nmade in reaching our
decisions, and, to the extent not nentioned, we conclude that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sions will be entered

for respondent.




