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R determ ned a deficiency in P's estate tax
l[tability. P clains that it is entitled to equitable
recoupnent of previously paid incone tax, the refund of
which is barred by the statute of limtations. |In
Estate of Miueller v. Comm ssioner, 101 T.C 551 (1993),
we held that we have jurisdiction to consider clains of
equi tabl e recoupnent.

As a result of our valuation of stock includable
in the estate, see Estate of Mieller v. Conm ssioner,
T.C. Meno. 1992-284, it is now apparent that there is
no deficiency in estate tax; rather, Pis entitled to
recover an overpaynent of estate tax, regardl ess of
equi tabl e recoupnent. Under these circunstances, any
application of equitable recoupnent would increase the
anount that P is entitled to recover as an overpaynent.
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Hel d: Equitable recoupnent is restricted to use
as a defense against an otherwise valid claim For
pur poses of equitable recoupnent, the notice of
deficiency is considered to be Rs claimfor additional
estate tax. See Bull v. United States, 295 U S. 247
(1935). Once it is determned that R has no valid
claimfor additional tax, the defense of equitable
recoupnent has no application. Equitable recoupnent
cannot be used to increase the anpbunt of an overpaynent
that Pis entitled to recover.

Stevan Uzelac, M chael A. |Indenbaum and Paul L. Wnter,

for petitioner.

Thomas M Rath and Trevor T. Wetherington, for respondent.

OPI NI ON

*

RUVE, Judge: Respondent determ ned a deficiency of
$1,985,624 in petitioner's Federal estate tax. Respondent's
deficiency determnation was primarily based on her assertion
that the date-of-death value of shares of stock in the Mieller

Co. was $2, 150 per share, as opposed to $1,505 per share as
reported on the estate tax return. The anmount of the deficiency
determ ned by respondent was the result of this increase in value
and ot her adjustnents not in issue, including respondent's

al l omance of a credit for tax on prior transfers in the anount of

$1, 152,649, that had not been clained by petitioner on its estate

“This case was reassigned to Judge Robert P. Ruwe by order
of the Chief Judge.
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tax return. Petitioner petitioned this Court for a
redeterm nation.?

Petitioner subsequently filed an anmended petition alleging
that "The Comm ssioner erred in determ ning said Deficiency by
di sal l ow ng recoupnent agai nst such [estate] tax anmount for the
income tax paid by the Bessie |I. Mieller Trust * * * on capital
gains realized fromthe post-death sale of * * * Miell er Conpany
comon stock includable in the Decedent's gross estate.” The
Bessie |I. Mieller Adm nistration Trust (the Trust) is the
residuary | egatee of decedent's estate. After decedent's death,
the Trust sold shares of Mieller Co. stock that were included in
decedent's gross estate. On its incone tax return, the Trust

reported gain on the sale using a basis of $1,500 per share.?

'Decedent Bessie |I. Mieller resided and was donmiciled in
Port Huron, M chigan, at the tine of her death, and her wll was
admtted to probate by the Probate Court of St. Cair County,
M chigan. John S. Mieller, the personal representative in this
case of decedent's estate and one of the two trustees of the
Adm ni stration Trust, was a resident of Naples, Florida, when he
filed the petition in this case. The estate’ s other personal
representative and the other trustee of the Adm nistration Trust
is MlIton W Bush, Sr., an attorney who resides in Port Huron
M chi gan. The M chi gan National Bank, which was engaged by the
two trustees as their agent upon the death of decedent, has its
principal corporate office in Mchigan. Throughout the tine
relevant to this case, the Adm nistration Trust has been
adm ni stered in M chi gan.

2The record does not explain why the Trust used a basis that
was $5 per share | ess than the anount petitioner reported as the
fair market value of the shares in the estate tax return
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The Trust's basis in the stock is controlled by the value of the
stock at decedent's date of death. See sec. 1014(a)(1).°3

In Estate of Mueller v. Comm ssioner, T.C. Mnp. 1992-284

(Mueller 1), we found that the date-of-death value of the Mieller
Co. stock was $1, 700 per share, as opposed to $1,505 per share as
reported on petitioner's estate tax return or $2, 150 as
determ ned by respondent in the notice of deficiency. As a
result, it is now clear that the Trust understated its basis and
overstated its gain on the sale of Mieller Co. stock and,
therefore, overpaid its incone tax. However, the statute of
limtations bars refund of the Trust's overpaynent of incone tax.
Respondent noved to dism ss petitioner's claimfor
recoupnent on the ground that we | acked jurisdiction to consider

equitable recoupnent. In Estate of Mieller v. Conm ssioner, 101

T.C. 551 (1993) (Mueller 11), we held that this Court is
authorized to entertain the affirmati ve defense of equitable
recoupnent in an action for redeterm nation of a deficiency and
deni ed respondent's jurisdictional notion. |d. at 561. However,
we made no findings with respect to whether petitioner satisfied
the requirenments for applying equitable recoupnent in this case.
It subsequently becane clear that our opinion in Mieller |

whi ch increased decedent's taxable estate by | ess than the anount

SUnl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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determined in the notice of deficiency, conbined with
respondent’'s all owance in the notice of deficiency of the credit
for tax on prior transfers, will result in a decision that there
is no deficiency in petitioner's estate tax.* |ndeed, petitioner
is entitled to recover an overpaynent of its estate tax,
regardl ess of whether or not equitable recoupnent applies in this
case.”®

The threshold i ssue we nust address i s whether petitioner
may use equitabl e recoupnent agai nst respondent, where respondent
has no valid claimfor additional estate tax agai nst which
petitioner needs to defend.

Pursuant to the doctrine of equitable recoupnent, "a party
l[itigating a tax claimin a tinely proceeding may, in that
proceedi ng, seek recoupnent of a related, and inconsistent, but
now time-barred tax claimrelating to the sane transaction."

United States v. Dalm 494 U. S. 596, 608 (1990). Equitable

recoupnment can be used as a defense by both taxpayers and the

Governnment. Stone v. Wiite, 301 U.S. 532 (1937). Wile

recoupnent clains are generally not barred by the statute of

“This credit, which was not clained on decedent's estate tax
return, was for property received by decedent fromthe estate of
her stepson Robert E. Mueller. Allowance of this previously
uncl aimed credit was appropriate in determ ning the anmount of the
deficiency. See sec. 6211.

Both parties agree that there is no estate tax deficiency
and that petitioner is entitled to a decision that it has
overpaid its estate tax, regardless of any effect that the
doctrine of equitable recoupnment m ght have.



- 6 -
limtations if the main action is tinmely, use of recoupnent based
on an otherw se time-barred claimis limted to defendi ng agai nst

the claimin the main action.® Reiter v. Cooper, 507 U.S. 258,

264 (1993); United States v. Dalm supra at 605; Stone v. Wite,

supra at 538-539; Bull v. United States, 295 U S. 247, 262-263

(1935); United States v. Forma, 42 F.3d 759, 765 (2d Cir. 1994);’

In re Geenstreet, Inc., 209 F.2d 660, 663 (7th Cir. 1954).8

The term "nmain action" is used to denote the tinely claim
as opposed to the time-barred clai mupon which the recoupnent
defense is based. See Reiter v. Cooper, 507 U S. 258, 264
(1993); United States v. Dalm 494 U.S. 596, 605 (1990); Stone v.
Wiite, 301 U S. 532, 539 (1937); Bull v. United States, 295 U.S.
247, 262 (1935); United States v. Forma, 42 F.3d 759, 765 (2d
Cr. 1994).

"After review ng cases involving recoupnent, the Court of
Appeal s for the Second Circuit stated:

All of these cases conclude that "a party sued by the
United States may recoup danages * * * so as to reduce
or defeat the governnment's claim* * * though no
affirmative judgnent * * * can be rendered against the
United States.”" 1n re Geenstreet, 209 F.2d at 663.
[United States v. Formm, supra at 765.]

8Wth respect to the linmted defensive nature of recoupnent,
the Court of Appeals for the Seventh Crcuit stated:

t he governnent concedes that a party sued by the United
States nmay recoup damages arising out of the sane
transaction, or where authorized, set off other clains,
so as to reduce or defeat the governnent's claim That
this is a correct conception of the law is apparent
fromUnited States v. United States Fidelity & Guaranty
Co., 309 U S 506, at page 511 * * *; Bull v. United
States, 295 U. S. 247, at page 262 * * *; United States
v. Ringgold, 8 Pet. 150, 163-164 * * * though no
affirmative judgnent over and above the anmobunt of its
(continued. . .)
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Petitioner acknow edges that equitable recoupnent is limted
to defensive use. However, petitioner argues that it should be
al l owed to use equitable recoupnent to defend agai nst the

additional tax that would have been due as a result of our

val uation of decedent's stock, assum ng that respondent had not
allowed the credit for prior transfers in the notice of
deficiency. Petitioner would have us apply recoupnent against a
hypothetical tax liability on a transaction-by-transaction basis,
regardl ess of whether there was a valid claimfor additional tax
liability against which to defend. On brief, petitioner
describes this as an issue of first inpression.

Respondent takes the position that equitable recoupnent can
be used by a taxpayer only as a defensive neasure to reduce or
elimnate a taxpayer's actual liability for additional tax.
Respondent argues that once it is clear that the taxpayer has no
additional tax liability, there is no valid claimagai nst which
to defend. Respondent contends that to allow equitable
recoupnent of tinme-barred taxes to increase the overpaynent that
is already due petitioner is the sanme as permtting petitioner
affirmatively to collect the tinme-barred overpaynent of tax.

Respondent's position finds support in Mieller Il where we

st at ed:

8. ..continued)

claimcan be rendered against the United States, United
States v. Shaw, 309 U.S. 495 * * * [ln re Geenstreet,
Inc., 209 F.2d 660, 663 (7th Cir. 1954).]
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the party asserting equitable recoupnment may not
affirmatively collect the tine-barred underpaynent or
over paynment of tax. Equitable recoupnent "operates
only to reduce a taxpayer's tinely claimfor a refund
or to reduce the governnent's tinely claim of
deficiency". OBrien v. United States, 766 F.2d 1038,
1049 (7th Gr. 1985). [Estate of Mieller v.

Conmm ssioner, 101 T.C at 552.]

The opinion in OBrien v. United States, 766 F.2d 1038, 1049 (7th

Cr. 1985), also supports respondent's position that equitable

recoupnent may be used only as a defense against the additional

tax that woul d ot herw se be due:

Recoupment * * * will permt a taxpayer to recoup an
erroneously paid tax, the refund of which is tinme-
barred, against a tinely and correctly asserted
deficiency by the governnment. The doctrine thus
operates only to reduce * * * the governnent's tinely
claimof deficiency; it does not allow the collection
of the barred tax itself. In summary, the doctrine
requires sonme validly asserted deficiency or refund
agai nst which the asserting party desires to recoup a
tinme-barred refund or deficiency.

* * * * * * *

Attenpts by taxpayers to utilize the doctrine to
revive an untinely affirmative refund claim as opposed
to offset a tinely governnent claimof deficiency with
a barred claimof the taxpayer, have been uniformy
rejected. * * * [1d. at 1049; citation omtted.]

Li kewise, in Brighamyv. United States, 200 C¢. Cd . 68, 80-81, 470

F.2d 571, 577 (1972), the court explained the function of

equi t abl e recoupnent as foll ows:

When its benefits are sought by the taxpayer, the
function of the doctrine is to allow the taxpayer to
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reduce the anmount of a deficiency recoverable by the
Governnent by the anobunt of an ot herw se barred
over paynent of the taxpayer. * * *

Petitioner correctly points out that none of these cases,
nor any others relied upon by respondent, specifically address
the situation that confronts us; i.e., whether equitable
recoupnent applies where, in the main action, the Court finds
that there is an increase in a taxable item but because of
anot her adjustnent in the main action, which is in the taxpayer's
favor (the all owance of the credit for prior transfers), there is
no additional tax owed to the Governnent. Further exam nation of
the origin and nature of equitable recoupnent is, therefore,
appropri ate.

The doctrine of equitable recoupnent in tax cases was first

articulated in Bull v. United States, supra. The Conmm ssi oner

had determ ned a deficiency in estate tax, which the estate paid.
Thereafter, the Comm ssioner inconsistently determned that there
was a deficiency in the inconme tax liability of the estate based
on the sane item The taxpayer paid the inconme tax deficiency
and brought suit for refund. It was ultimtely determ ned that
the additional incone tax liability, as determ ned by the
Comm ssi oner, was correct, but that the additional estate tax
l[iability determ ned by the Conm ssioner based on the sane item

was incorrect. The problemwas that the additional estate tax
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had al ready been paid, and the statute of limtations barred any
refund of the estate tax.

Whil e no refund action could be brought for recovery of the
estate tax, the Suprene Court recognized that if the taxpayer had
been defending against a | awsuit by the Governnent for the
addi tional inconme tax, the taxpayer woul d have been permtted, by
the doctrine of recoupnent,® to raise tine-barred clains arising
out of the sanme transaction as a defense to the Governnent's
suit. But the taxpayer had filed the refund suit and was the
plaintiff. The Governnent had already collected the disputed
income tax and was seeking no further relief against which the
taxpayer had to defend. The Suprene Court, neverthel ess,
recogni zed that it was the Governnent that had initiated the
controversy by making its inconme tax deficiency determ nation and
that the taxpayer, although technically the plaintiff, was, in
reality, defending against the Governnent's deterni nation. The
Suprene Court therefore fashioned the doctrine of equitable

recoupnent to allow the taxpayer to defend agai nst the

°Recoupnent has been described as "the setting off against
asserted liability of a counterclaimarising out of the sane
transaction. Recoupnent clains are generally not barred by a
statute of limtations so long as the main action is tinely."
Reiter v. Cooper, 507 U S. at 264.

See United States v. Dalm 494 U. S. at 605, stating that
in Bull v. United States, supra, "the proceedi ng between the
executor and the Governnent was in substance an attenpt by the
Governnment to recover a debt fromthe estate.”
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Governnent's claimfor additional taxes. The Suprene Court

explained this as foll ows:

If the claimfor incone tax deficiency had been the
subject of a suit [by the Governnent], any counter
demand for recoupnent of the overpaynent of estate tax
coul d have been asserted by way of defense and credit
obt ai ned notwi t hstanding the statute of Iimtations had
barred an i ndependent suit against the Governnent
therefor. This is because recoupnent is in the nature
of a defense arising out of sonme feature of the
transaction upon which the plaintiff's action is

gr ounded. Such a defense is never barred by the
statute of limtations so long as the main action
itself is tinely.

The circunmstance that both clains, the one for
estate tax and the other for incone tax, were
prosecuted to judgnent and execution in summary form
does not obscure the fact that in substance the
proceedi ngs were actions to collect debts alleged to be
due the United States. It is inmaterial that in the
second case, owing to the sunmary nature of the renedy,
t he taxpayer was required to pay the tax and afterwards
seek refundnment. This procedural requirenent does not
obliterate his substantial right to rely on his cross-
demand for credit of the anpbunt which if the United
States had sued himfor inconme tax he coul d have
recouped against his liability on that score. [Bull v.
United States, 295 U. S. at 262-263; fn. ref. omtted.]

In Bull v. United States, supra, and United States v. Dalm

494 U. S. at 602-605, the Suprenme Court made it clear that the
pur pose of "equitable recoupnent” was to replicate the role that
"recoupnent” woul d have played had the Governnent actually
brought suit to collect the additional tax. It is instructive
then to | ook at how recoupnent would have applied if the

Gover nment had brought suit to collect the additional estate tax

liability that it claimed as a deficiency in the instant case.
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The Governnent woul d have brought suit in the District Court
agai nst the taxpayer for the anount of additional estate tax that
it clained--%$1,985,624. Assunming that the District Court found a
$1, 700 per share value for the stock, as opposed to the $2,150
al l eged by the Governnent, there would be a judgnent that the
t axpayer owed no tax debt to the Government.!! As a result, the
Government would totally lose its claimas plaintiff. Once the
Governnent's claimfor additional tax was shown to be neritless,
the purely defensive use of recoupnment would not be available to
all ow the taxpayer to recover any portion of the time-barred
overpaynent of inconme tax. To allow recoupnent in this situation
woul d go beyond its exclusively defensive nature and beyond the
District Court's jurisdiction.??

In the instant case, as in Bull v. United States, supra, the

Governnent's claimfor additional tax is enbodied in its
deficiency determ nation. However, as previously explained, when
the stock is valued at $1, 700 per share, there is no additional

tax due. As a result, the Governnent does not have a valid claim

11The conbi nation of increasing the taxable estate and
allowing the credit for prior transfers would produce the sane
result that we arrive at here--petitioner has no additional
estate tax liability; rather, petitioner has overpaid its estate
tax and would be entitled to a refund.

2No suit or counterclaimcan be brought against the United
States where the subject of the suit or counterclaimis barred by
the statute of limtations. This bar is jurisdictional in
nature. A narrow exception is the availability of recoupnent as
a defense agai nst an action brought by the United States. United
States v. Dalm supra at 608.
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for a tax debt, and there is no liability against which equitable
recoupnment can be used to defend.®®

In Stone v. Wite, 301 U S 532 (1937), the Suprene Court

al l oned the Governnent to use equitable recoupnent to defend
agai nst an incone tax refund suit brought by a trustee. The
Court ultimately held that the trustee had overpaid i ncone tax
and that the inconme in issue should have been taxed to the
trust's beneficiary. However, the statute of limtations barred
assessnment agai nst the beneficiary. The tax on the beneficiary
woul d have exceeded the anmount of tax paid by the trust. The
Governnent rai sed the equitable recoupnent defense. The trust
argued that the statute of limtations barred assessnent agai nst
the beneficiary and that the beneficiary's tax should not be
considered. The Suprene Court allowed the equitable recoupnent

def ense, stating:

BBEqui t abl e recoupnent has been restricted to defending
agai nst an otherwi se valid claimor cause of action. The
Governnment's claimor cause of action here is its assertion that
petitioner is liable for additional estate tax. "In federal tax
litigation one's total inconme tax liability for each taxable year
constitutes a single, unified cause of action, regardless of the
variety of contested issues and points that may bear on the final
conputation.” Finley v. United States, 612 F.2d 166, 170 (5th
Cr. 1980)(citing Conm ssioner v. Sunnen, 333 U. S. 591, 598
(1948)). The sane reasoning applies to the estate tax. There is
no distinction conceptually between the nature of a cause of
action arising fromestate taxes on the one hand and one ari sing
froma single year's incone tax on the other. Estate of Hunt v.
United States, 309 F.2d 146, 148 (5th GCr. 1962); see also
Huddl eston v. Comm ssioner, 100 T.C. 17, 25 (1993).
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The statutory bar to the right of action for the
collection of the tax does not prevent reliance upon a
defense which is not a set-off or a counterclaim but
is an equitable reason, growi ng out of the

ci rcunst ances of the erroneous paynent, why petitioners
ought not to recover.

Here the defense is not a counter demand on
petitioners, but a denial of their equitable right to
undo a paynent which, though effected by an erroneous
procedure, has resulted in no unjust enrichnment to the
government, and in no injury to petitioners or their
beneficiary. The government, by retaining the tax paid
by the trustees, is not reviving a stale claim |Its
defense, which inheres in the cause of action, is
conparabl e to an equitable recoupnent or dimnution of

petitioners' right to recover. "Such a defense is
never barred by the statute of limtations so |ong as
the main action itself is tinely." Bull v. United

States, 295 U.S. 247, 262 * * * [ld. at 538-539.]

Even though the uncollected tax fromthe tinme-barred year
exceeded the tax in the main action before the Court, the
Government did not affirmatively recover the excess. To have
done so woul d have all owed equitable recoupnent to be used for
nmor e than defensive purposes.

In Rothensies v. Electric Storage Battery Co., 329 U S. 296,

301-303 (1946), the Suprene Court indicated that it was unwi lling
to expand the doctrine of equitable recoupnment beyond its
est abl i shed paraneters, because to have done so woul d have

infringed upon the statute of limtations.* Petitioner's

YI'n Rothensies v. Electric Storage Battery Co., 329 U S.
296, 301 (1946), the Suprenme Court stressed the inportance of a
statute of limtations, stating:

(continued. . .)
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position would al so infringe upon the statute of limtations by
allow ng petitioner affirmatively to recover tine-barred
overpaynents. Nevertheless, petitioner asks us to expand the
application of equitable recoupnent beyond what any court has
ever done. In the final analysis, we agree with the foll ow ng
observation of the Court of C ains:

| f the doctrine of recoupnent were a flexible one,

suscepti bl e of expansion, it mght well be applied in

the instant case. But the teaching of Rothensies is

that it is not a flexible doctrine, but a doctrine

strictly limted, and limted for good reason. [Ford

v. United States, 149 C. d . 558, 569, 276 F.2d 17, 23
(1960).]

¥4(...continued)

It probably would be all but intolerable, at |east
Congress has regarded it as ill-advised, to have an
i ncome tax system under which there never would cone a
day of final settlenent and which required both the
t axpayer and the Government to stand ready forever and
a day to produce vouchers, prove events, establish
val ues and recall details of all that goes into an
income tax contest. Hence, a statute of limtation is
an al nost indispensabl e el enent of fairness as well as
of practical admnistration of an incone tax policy.

We have had recent occasion to point out the reason and
the character of such limtation statutes. "Statutes
of limtation * * * are designed to pronote justice by
preventing surprises through the revival of clains that
have been allowed to slunmber until evidence has been
| ost, nenories have faded, and w tnesses have
di sappeared. The theory is that even if one has a just
claimit is unjust not to put the adversary on notice
to defend within the period of limtation and that the
right to be free of stale clainms in tine cones to
prevail over the right to prosecute them" O.der of
Rai | road Tel egraphers v. Railway Express Agency, 321
U S. 342, 348-9. * * *
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Use of equitable recoupnent is limted to defending agai nst
avalidclaim It allows an otherwi se tinme-barred tax claim
arising out of the sane transaction to be used as a defense or
credit against any additional tax ultimately found to exist in
the main action.*® |[If all or part of the Governnent's claimfor
additional tax is sustained, equitable recoupnent can be used to
reduce or elimnate it. However, once equitable recoupnent of
the tinme-barred tax overpaynment conpletely elimnates the
additional tax liability in the main action, equitable recoupnent
has served its restricted defensive purpose.!® Equitable
recoupnment cannot be used affirmatively to recover a tax
overpaynent, the refund of which is barred by the statute of
l[imtations.

Where the Governnment clainms that the taxpayer owes
additional tax and the court finds that there is no additional
tax due to the Governnent, there is nothing left to defend

against.'” The additional estate tax liability that would have

15See United States v. Dalm 494 U. S. at 605.

1®See United States v. Tinber Access Indus. Co., 54 F.R D
36 (D. O. 1971). The defendant was entitled to an affirmative
recovery against the Governnent on a separate counterclaimnm
however, recoupnent against the Governnment was restricted to the
anount that the Governnent was entitled to recover in the main
cause of action initiated by the Governnent.

17See Evans Trust v. United States, 199 C. d. 98, 106, 462
F.2d 521, 526 (1972), stating:

(continued. . .)
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resulted fromour valuation of the stock in decedent's estate was
| ess than the credit that respondent correctly allowed in the
notice of deficiency. As a result, respondent has no valid claim
for additional tax. Respondent's claimfor additional tax has
been totally defeated, and petitioner is entitled to a decision
that there is no deficiency and that it overpaid its estate tax.
Any use of equitable recoupnent at this point would not be
def ensi ve.

We hold that petitioner is not entitled to use equitable
recoupnent affirmatively to increase the anount of an overpaynent
it is entitled to recover. It follows that equitable recoupnent
has no application in this case. As a result of our disposition,
we express no opinion regardi ng whet her any of the other
requi renents for equitable recoupnent have been satisfied.

An appropriate order wll

be issued.

Revi ewed by the Court.

COHEN, CHABOT, SWFT, JACOBS, CGERBER, WRI GHT, PARR, VHALEN
CH ECH, FOLEY, and VASQUEZ, JJ., agree with this majority
opi ni on.

(... continued)

Furthernore, since the Governnent's asserted deficiency
was settled by a determ nation that no deficiency
existed, plaintiff is attenpting to use recoupnent not
inits traditional formas a defense to an asserted
deficiency, but as an independent ground for reopening
years now cl osed by the statute of [imtations.
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CHABOT, J., concurring: | join in the majority opinion and
the interpretation that the “clainf in the instant case, against
whi ch equi tabl e recoupnment is sought to lie, is respondent’s
claimthat there is a deficiency in estate tax.

The dissenters maintain that the clai magai nst which
equi tabl e recoupnent is sought to lie is only respondent’s claim
t hat, because of the revaluation of the Mieller Co. stock, the
estate tax liability is greater than it otherw se woul d be.
Judge Beghe’s dissenting opinion, infra pp. 77-81, relies on

Henm ngs v. Conm ssioner, 104 T.C. 221 (1995), for the

proposition “that the credit for previously paid taxes i s not
part of the same claimor cause of action as that attributable to
the date of death value of the shares.” Dissenting op. p. 79

(Beghe, J.). However, as explained in Henm ngs v. Conm SSioner,

104 T.C. at 233-235, it appears that the only situation where the
i ssues of the unclained credit and the stock value could be
litigated in separate actions would be where the taxpayer first
proceeds in a refund forumon one of the issues and the

Comm ssioner then raises the other issue in a later notice of
deficiency. Also, with exceptions not relevant in the instant
case, in deficiency proceedings in the Tax Court, the different

i ssues are nerged into a single cause of action and neither side
is permtted to bring a separate suit “in any court” once a

decision on liability for “estate tax in respect of the taxable
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estate of the sane decedent” has becone final. Sec. 6512(a);

Henmmi ngs v. Conm ssioner, 104 T.C at 226, 232-233. | ndeed, even

in the other forums, the taxpayer apparently is barred from
bringing a second suit for the sane tax even if that second suit

is based on a different issue. Henm ngs v. Conm ssioner, 104

T.C. at 233-234. Thus, Henm ngs does not support the dissent’s
contentions as to what is respondent’s claimin the instant case,
agai nst which equitable recoupnent is sought to lie.

Because the najority opinion’s analysis, in conmbination with
Muel l er 1, appears to dispose of the instant case, failure to
respond to the other considerations dealt with in Judge Beghe’s
dissent, is not to be taken as acceptance of, or disagreenent
with, the views Judge Beghe expresses as to the nmany hurdl es
petitioner nmust overcone in order to succeed in the highly
techni cal real mof equitable recoupnent.

COHEN, PARR, and RUWE, JJ., agree with this concurring

opi ni on.
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VELLS, J., dissenting: | respectfully disagree with the
majority's overly restrictive view of the applicability of the
doctrine of equitable recoupnent. | agree with Judge Beghe that
all of the conditions for application of the doctrine have been
met. |, however, want to focus ny disagreenent on what | believe
is the myjority's m staken notion that the application of the
doctrine of equitable recoupnent in the instant case is offensive
rat her than defensive sinply because the anobunt of an unrel ated
over paynment of tax resulting fromthe estate's failure to claima
credit for tax on prior transfers exceeds the anount of
additional estate tax due by reason of the increased val uation of
the shares in issue.

| believe that, once an equitable recoupnent claimis
properly raised by a taxpayer in defense of an asserted
deficiency, the nere fact that the Comm ssioner's partial victory
fails to produce a deficiency should not prevent the Court from
all ow ng the equitable recoupnent claim |If respondent had been
totally sustained on the deficiency, or even if the increase in
the valuation of the shares of stock in issue had been great
enough to create an overall deficiency in estate tax, | think the
maj ority would concede (assuming that they woul d agree that the
other requirenents are net) that the recoupnent clainmed wuld be
all owed. The application of the doctrine should be governed
solely by matters relating to the shares, and not upon the

fortuity of unrelated circunstances, i.e. the convergence of (1)
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respondent’'s concession in the notice of deficiency of the credit
for tax on prior transfers that petitioner had failed to claimon
the estate tax return with (2) the valuation of the shares at an
anount that resulted in an overpaynent rather than a deficiency.

The relevant circunstances may be briefly summari zed. For
estate tax purposes, the estate valued the shares in issue at
$1,505 each. Shortly after decedent's death, the Adm nistration
Trust sold those shares for $2,150 each, conputing the gain
realized on the sale using a basis of $1,500 per share, which was
approxi mately the value clained for estate tax purposes.
Respondent determ ned that each share was worth $2,150. 1In

Estate of Mueller v. Conmi ssioner, T.C. Menp. 1992-284, we found

t he val ue of each share to be $1, 700 for estate tax purposes.
Accordingly, the estate underpaid its estate tax by $957,099 as a
result of the undervaluation. However, because the Trust used
$1,500 as the basis of the shares to conpute the gain on the
sale, the Trust paid $265,999 nore in income tax on the sale of
the shares than it would have if the proper basis of $1,700 per
share had been used. The period of |limtations for claimng a
refund of that overpaynent of inconme tax had expired. In the
noti ce, respondent allowed the estate a $1, 152,649 credit for tax
on prior transfers to which it was entitled but had not clained
on its estate tax return. The credit was conpletely unrelated to
the issue of the valuation of the shares. |If we had sustai ned

respondent’'s valuation of the shares, a deficiency would have
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been due fromthe estate even considering the overpaynent
attributable to the all owance of the credit. As it turned out,
the additional estate tax attributable to the revaluation of the
shares was | ess than the overpaynent resulting fromthe estate's
failure to claimthe credit on its return, and the estate is
t herefore due a refund.

Petitioner argues that it should be allowed to recoup
agai nst the additional estate tax attributable to the revaluation
of the shares ($957,099) the amount of incone tax overpaid on
their sale ($265,999). The nmgjority would all ow equitable
recoupnent only if there were an overall deficiency in tax after
taking into account all issues in the case (other than the
equi table recoupnent clain). | agree with Judge Beghe that the
recoupnent claimshould be allowed so long as it did not exceed
the additional tax due as a result of the increased val uation of
the shares; i.e. recoupnent should be applied to correct the
error on a transactional basis, not just on the basis of whether
sonme amount is finally determned to be owed to the party who
recei ved the w ndfall

Recoupnent has been characterized as a counterclaimor
def ense agai nst asserted liability relating to the sanme
transaction, item or event upon which the main action is

grounded. Reiter v. Cooper, 507 U S. 258, 264 (1993); United

States v. Dalm 494 U S. 596, 605 n.5, 608 (1990); Bull v. United

States, 295 U. S. 247, 262 (1935). The doctrine is designed to
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prevent unjust enrichnment of either the taxpayer or the

Governnment. Stone v. Wiite, 301 U. S. 532, 537-539 (1937); Bul

V. United States, supra at 260-261. Wiile adnmttedly no case has

squarely considered the issue presented by the instant case,
recoupnent has al ways been applied on an itemby-item or
transacti on-by-transaction basis, and the circunstances
surrounding unrelated itens or transactions have not been deened

relevant to the application of the doctrine. Rothensies v.

Electric Storage Battery Co., 329 U S. 296, 299 (1946)

(recoupnent "has never been thought to allow one transaction to

be offset against another, but only to permit a transaction which

is made the subject of suit by a plaintiff to be examned in al
its aspects, and judgnent to be rendered that does justice in

view of the one transaction as a whol e" (enphasis supplied)).

Consequently, | believe the majority's limtation on the
application of the doctrine is inconsistent wwth its nature and
the policy underlying it. As there is no issue as to the
entitlement to the credit, the "main action” in the instant case
is not the entire liability of the estate for tax, but rather the
additional estate tax clained with respect to the shares.

| believe that the majority overstates its case regarding
t he defensive use of equitable recoupnent, in that the cases
relied on by the majority do not go as far as the majority would
have them go. The rejection of equitable recoupnent as an

of fensi ve weapon by the Suprene Court in United States v. Dalm
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supra, does not require the result reached by the mgjority. |If
petitioner had paid the full deficiency determ ned by respondent
and sued for a refund, the reach of Dal m woul d not have precluded
the right of petitioner to obtain a refund of the incone tax
attributable to the sale of the shares even if the refund forum
court had reduced the estate tax valuation of the shares as we
have done in the instant case. The only limtation inposed by

Dal m woul d have been to preclude petitioner fromincreasing the

amount of its clainmed refund by any anmount attributable to the

cl ai mred overpaynent of inconme tax. Simlarly, Bull v. United

States, supra, does not require the result the majority reaches

because that case did not involve an unrelated claimfor refund,
and therefore the magjority's hypothetical construction of the
Governnent's claimwere it to sue for the deficiency determ ned
m st akenly enphasi zes the taxpayer's overall liability as the
determ native factor in deciding whether to apply the doctrine.

Accordingly, | would hold that, to the extent that
petitioner's recoupnent clai mdoes not exceed the anount of the
addi tional tax sought by respondent with respect to the shares of
stock, the use of the doctrine is purely defensive and does not
enabl e petitioner to affirmatively recover on a tinme-barred
claim | therefore respectfully dissent.

COLVIN, BEGHE, and GALE, JJ., agree with this dissent.
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HALPERN, J. dissenting: | join in section 7, Overpaynent
Status, of Judge Beghe’'s separate opinion and dissent for the

reasons stated therein.
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BEGHE, J., dissenting: | respectfully dissent. | believe
this case satisfies all requirenents for equitable recoupnent.
In particular, petitioner's overpaynent posture, which results
froma conpletely unrelated, fortuitous issue, should not prevent
recoupnent .

The majority has created a new rul e about offensive use of
equi tabl e recoupnent that unnecessarily perpetuates unjust
enri chnment of the Governnent, thwarts the fundanental purposes of
equi tabl e recoupnent, and seens likely to prevent equitable
recoupnent in other cases where justice nmay even nore clearly
require it.

| have no disagreenent with the facts recited by the
majority opinion; the facts on the recoupnent issue were al nost
conpletely stipulated by the parties. However, | provide a
suppl enental statenent of the procedural and factual background,
both to aid understanding of the overpaynent issue and to lay the
foundations for my conclusions on the other issues. Bearing in
m nd equitable recoupnent's objective of pronoting one-stop
shopping,! | think petitioner is nowentitled to see a reasoned
opinion charting the path to the destination | would reach

After summari zi ng the background, | address all the other
i ssues before dealing, infra pp. 69-97, with the overpaynment

issue; ny rejoinder to the majority opinion begins infra p. 72.

!Muel l er v. Commi ssioner, 101 T.C. 551, 563-564 (1993)
(Hal pern, J., concurring).
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Backgr ound

In Estate of Mueller v. Comm ssioner, T.C. Mnp. 1992-284

(Mueller 1), we redeterm ned the increased val ue of shares of the
Muel l er Co. included in the gross estate of Bessie |I. Mieller

(decedent). In Estate of Mieller v. Conm ssioner, 101 T.C. 551

(1993) (Mueller I1), we held that this Court is authorized to
apply equitable recoupnent and therefore denied respondent’s
motion to dismss for lack of jurisdiction those paragraphs of
petitioner’s anmended petition asserting its right to equitable
recoupnent. Petitioner’s claimfor equitable recoupnent would
reduce the additional estate tax arising froman increase in the

estate tax value of the shares by the anmount of a tine-barred
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over paynent of incone tax nmade by the Bessie |I. Mieller

Adm ni stration Trust (the Adm nistration Trust). This incone tax
overpaynent was attributable to the overstated gain the

Adm ni stration Trust reported on the sale of the shares because
it failed to take into account the step-up in basis resulting
fromrespondent’s estate tax determ nation, as nodified by our
holding in Mueller I, and then failed to file a tinely refund
claim It thus remained for us to decide whether to apply

equi tabl e recoupnent in this case.

When decedent, Bessie |I. Mieller, died on March 24, 1986,
her gross estate included 8,924 shares of comon stock of Muieller
Co. (the shares).? Petitioner’'s Federal estate tax return,
tinely filed on Decenber 23, 1986, reported the date-of-death
fair market value of the shares as $13, 430, 620, or $1, 505 per
share. The total value of decedent’s gross estate reported on
the estate tax return was $14, 623, 510.

By statutory notice of deficiency issued on Novenber 24,
1989, respondent determ ned that the date-of-death fair market
val ue of the shares was $19, 186, 600, or $2, 150 per share. As a
result of this increase in value and other adjustnents not in
i ssue, including respondent’'s allowance of a credit for tax on

prior transfers, in the anount of $1, 152,649, that had not been

2See mpjority op. p.3 note 1 for a summary of the places of
resi dence of decedent and her personal representatives and the
trustees of the Adm nistration Trust.
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clainmed on the Federal estate tax return, respondent determ ned a
deficiency of $1,985,624 in petitioner’s Federal estate tax.
Petitioner petitioned this Court for a redeterm nation.

In Mieller I, we found that the date-of-death value of the
shares was $15, 170,800, or $1,700 per share. Qur revaluation,
standi ng alone, would result in an increase in Federal estate tax
of $957,099, conputed at the top marginal estate tax rate of 55
percent in effect during 1986, prior to allowance of additional
credits for State death taxes and for tax on prior transfers and
a small reduction in the unified credit.

The Adm nistration Trust is a revocable inter vivos trust
establ i shed by decedent® and is the residuary |egatee of her
probate estate.* Under Article IV of the trust instrunment, the
Adm nistration Trust is obliged to pay all death taxes, but
Article Ill of the second codicil to decedent's will directs that

all death taxes be first paid out of decedent's probate estate as

3The beneficiaries of the Trust are three subtrusts: The
first for the benefit of decedent’s niece Mary M Hanson and
decedent’s friend Jean Ehlinger and the two other subtrusts known
as the Bessie |I. Mieller Irrevocable Trusts A and B for the
benefit of decedent’s grandchildren: Justin R Mieller, Anne E
Muel l er, and Heidi M Mueller.

“The noncharitabl e | egatees of decedent’s estate are
decedent’ s sons John S. Mieller and Janes F. Muieller; decedent’s
two granddaughters by son John, Anne E. Mieller and Heidi M
Muel l er; Bessie |I. Mieller Irrevocable Trusts A (f/b/o grandson
Justin R Mieller) and B (f/b/o granddaughters Anne E. Mieller
and Heidi M Muieller); the Bessie |I. Mieller Adm nistration
Trust; decedent’s niece Mary M Hanson; friend Jean M Ehli nger
decedent’ s nephew WIlliam E. Pearson; and friend Harriet Suggs.
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an expense of adm nistration and that none of such taxes be
apportioned between or anong the recipients of her property.
Since the probate assets were only sufficient to pay
approximately 5 percent of the death taxes, the trustees of the
Adm ni stration Trust advanced the funds for full paynment of death
taxes, including the tax liability shown on petitioner's estate
tax return. The parties in interest thereafter petitioned the
probate court for an apportionnment order; the ground of the
petition was the apparent conflict in the death tax paynent
provi sions of decedent’s will and the Adm nistration Trust, and
the requirenents of the Mchigan Uniform Estate Tax Apportionnment
Act, Mch. Conp. Laws secs. 720.11-720.21 (1979). The probate
court's order held the Adm nistration Trust responsible for 71.9
percent of the Federal estate tax liability already paid.®> The
probate court's order concludes that the apportionnment will be
subject to adjustnent, followi ng review by the tax authorities,
i n accordance with the sane nethodol ogy used to effectuate the
apportionment of the original paynent. The Adm nistration Trust

w Il be reinbursed for paynent of sone additional estate tax

°The recipients of property in the decedent’s gross estate
participating in the apportionnment of death taxes were:

Adm ni stration Trust 71. 9%
Decedent’ s Estate 3.4%
James F. Muiel |l er 10. 6%
John S. Miel l er 10. 6%
E. B. Mieller |Insurance Trust 3. 0%

Decedent’s Condo (sic in
stipul ation) 0.5%



- 31 -
arising fromour determ nation of the increased date-of-death
fair market value of the shares. However, any such rei nbursenent
W ll not disturb or reduce the estate tax paid by the Trust with
respect to the shares owned by it that were included in the gross
estate, and with respect to which it overpaid i nconme tax when it
sold the shares. Under the apportionnent order of the probate
court, any recoupnent allowed would relate solely to estate tax
that the Adm nistration Trust has paid on the inclusion in the
gross estate of shares owned by and appointed to it. Any
adj ust ment t hrough recoupnent woul d benefit solely the
Adm ni stration Trust (and, through it, its three beneficiary
subtrusts and their beneficiaries).

On decedent’s date of death, the Adm nistration Trust owned
5,150 of the 8,924 shares included in her gross estate. The
Adm ni stration Trust received an additional 1,500 shares fromthe
Ebert B. Mueller Marital Trust, pursuant to decedent’ s exercise
of a testanmentary general power of appointnent.® Consequently,
as of the date of death, the Adm nistration Trust owned 6, 650
shares of Mieller Co., all of which were included in decedent’s

gross estate.’” On May 30, 1986, 67 days after decedent died, the

fDecedent al so exercised the sanme testanentary power to
appoint 1,000 shares fromthe sane Ebert B. Mieller Marital Trust
to each of her sons, John S. Mieller and Janes F. Muieller.

"The gross estate al so included the 2,000 shares appointed
to the two sons under the testanmentary general power of
appoi ntnent, as well as 274 shares owned by the Ebert B. Mieller
(continued. . .)
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Adm nistration Trust (along with all other owners of shares in
Muel ler Co.) sold all its shares for $2,150 per share.?®

On April 15, 1987, the Admnistration Trust filed its
fiduciary income tax return (Form 1041) for the taxable year 1986
reporting $4,572,500 of capital gain on the sale of all 6,650
shares owned by it, and paid $912,378 in Federal inconme tax on
the gain. The Adm nistration Trust conputed its capital gain
using a date-of-death fair market value basis of $1,462 per share
under section 1014(a)(1).

On Novenber 16, 1987, 11 nonths after petitioner had filed
its Federal estate tax return reporting the fair market val ue of
the shares at $1,505 per share, the Administration Trust filed an
amended fiduciary income tax return reconputing the gain, using a
basis of $1,500 per share, rather than $1,462. The “anended
return”, as it was | abeled, stated: *“Taxpayer erroneously used

the wong basis for the shares of Miell er Conpany which were sold

(...continued)
Life Insurance Trust. The apportionnment of Federal estate tax to
the sons, as set forth in note 5 supra, is attributable primarily
to their receipt of shares pursuant to decedent's exercise of the
power of appointnent in their favor.

8The actual sale of the 1,500 shares acquired by the
Adm ni stration Trust upon decedent’s death was in fact carried
out by the Conerica Bank as Trustee of the Ebert B. Mieller
Marital Trust, but it was on behalf of the new owner, the
Adm ni stration Trust. The gain realized upon the sale of the
1,500 shares was treated as distributable net incone of the
Adm ni stration Trust, and the Adm nistration Trust included the
gain realized on the sale of the 1,500 shares in its taxable
i ncone for 1986.
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during the year. The anended return reflects the correct tax
basi s of $1,500 per share. There were no other changes.” O her
than the return itself and the statenment attached thereto, no
witten or oral communication to the Internal Revenue Service
preceded or acconpanied the filing of the anended return. On
February 15, 1988, respondent responded to the anended return by
refundi ng $50, 001, plus interest, to the Administration Trust.
Respondent has never issued a statutory notice of deficiency to
the Adm nistration Trust or otherw se determned a deficiency in
its Federal incone tax for the taxable year 1986. The

Adm nistration Trust is not a party to this proceeding.

On or about Septenber 10, 1990, the Adm nistration Trust
filed a second anended fiduciary inconme tax return claimng an
$862, 377 refund of the incone tax it had paid on the capital gain
fromthe sale of the 6,650 shares. This anended return was filed
3 years and 5 nonths after the Adm nistration Trust had
originally filed its Federal income tax return and paid the
incone tax for the taxable year 1986. This was |l ess than 3 years
after the Adm nistration Trust had filed its first amended 1986
incone tax return, alnost 1 year after respondent had issued the
statutory notice to petitioner, and 7 nonths after petitioner had
filed its petition. The Admnistration Trust’'s second anmended
return bore the designation “Amended Return - Correction” and
clainmed that, in conputing the gain on the sale of the shares, it

had used a fair market value basis that was $650 | ower than the
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fair market val ue respondent used in determ ning the anount

i ncludabl e in decedent’s gross estate and that the cl aimwas
being filed to protect the Adm nistration Trust’s rights pending
the outconme of this Tax Court proceeding to redeterm ne the date-
of -death fair market value of the shares. On April 22, 1991,
respondent disallowed the Adm nistration Trust’s claimfor refund
of 1986 incone tax on the ground that the claimhad not been
tinely filed within the 3-year statutory limtation period.

Not consi dering any ot her issues, the incone tax that woul d
have been reported by the Admnistration Trust fromthe gain on
the sale of the 6,650 shares, using a sales price of $2,150 and a
cost or other basis of $1,700 per share, woul d have been
approxi mately $596, 378. Not considering any other issues, the
di fference between the anount of inconme tax actually paid by the
Adm ni stration Trust on the gain fromthe sale of 6,650 shares
(approxi mately $862,377) and the amount of such tax that would
have been reported due using a basis of $1, 700 per share
(approxi mately $596, 378) woul d have been approxi mately $265, 999.
Based on our decision that the fair market value of the shares
was $1, 700 per share at the time of decedent’s death, her gross
estate is increased by $1, 740,180 (8,924 shares X $195 per share)
over the ampunt shown on the Federal estate tax return, and this
increase results in the increase of $957,099 in Federal estate

tax liability previously described.
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Not consi dering any ot her adjustnents, once one takes into
account both our Mueller | opinion on the date-of-death fair
mar ket val ue of the shares and respondent's all owance of the
credit for tax on prior transfers not clainmed on the Federal
estate tax return,® the parties agree that there is no deficiency
in petitioner’s estate tax; petitioner is in an estate tax
over paynent posture, whether or not equitable recoupnent applies
inthis case. This is because the credit for previously taxed
property that petitioner failed to claimon its estate tax return
and that respondent has allowed (and all agree, properly so)
exceeds the anmount of the tentative deficiency resulting from our
val uation of the shares. And this will be true irrespective of
whet her the credit for State death taxes ultinmately allowable is
t he anmount clained on the estate tax return as filed or the
| arger credit that the parties agree would be allowed as a result
of the increase in the tentative deficiency resulting from our

val uati on of the shares: 0

Credit for previously taxed property . . . . . $1,152,649
Less: Agreed reduction in unified
credit . . . . . . . . . . . . . . 6,000

Deficiency attributable to

°This credit was for property received by decedent fromthe
estate of Robert E. Mieller, her stepson.

PI't"s not clear fromthe parties' stipulation on this point
whet her they've taken into account the partially offsetting
reduction in the credit for State death taxes that would result
fromthe reduction in estate tax liability arising fromthe
application of equitable recoupnent. The answer to this question
woul d have no effect on the outcone.
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redeterm nati on of value of shares

at $1,700 per share . . . . . . 957,099 963, 099
M ni mum over paynent prior to recoupnent . . . . 189, 550
Plus: Maxinmumincrease in credit for State

death taxes . . . Coe e 278,428
Maxi mum over paynent prior to recoupnent Coe 467,978
Plus: d ained recoupnent . . . Ce e 265, 999
Maxi mum over paynment with recoupnent Ce e 733, 977

Petitioner’s anmended petition, filed April 22, 1991,
asserted two affirmative partial defenses against respondent’s
estate tax deficiency determnation: First, that although the
Adm ni stration Trust’s Septenber 10, 1990, claimfor refund was
barred by the statute of limtations, respondent erred by not
appl ying equitable recoupnent to reduce petitioner’s estate tax
deficiency by the Admnistration Trust’s 1986 i ncone tax
over paynent caused by its use of a basis for the shares that was
too |l ow; and, second, that respondent erred in not applying the
statutory mtigation provisions to allow the Adm nistration Trust
to file atinmly claimfor refund to recover the anmount of the
rel ated overpaynent. Issue was joined on both the equitable
recoupnent and statutory mtigati on defenses when respondent
deni ed these allegations in her anmended answer.

After we issued our opinion on the valuation issue, Mieller
|, respondent noved, on the ground that the Tax Court | acked
jurisdiction to grant equitable recoupnent relief, to dismss
t hose paragraphs of the amended petition asserting the parti al
def ense of equitable recoupnment. In response, we issued Mieller

1, holding that this Court has authority to apply equitable
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recoupnent, and deni ed respondent’'s notion. W reserved the
issue of petitioner’s entitlenent to equitable recoupnent relief
for further proceedings, and this case has been tried, submtted,
and briefed for the Court's opinion on the issue of equitable
recoupnent .

Subsequent to the filing of the anmended petition, the
parties presented no argunents on the issue of statutory
mtigation. It only arose, in a prelimnary skirmsh that |ed
nowhere, in Respondent’s Request for Adm ssions and Petitioner’s
Answer to Respondent’s Request for Adm ssions.

Di scussi on

The doctrine of sovereign immunity persists as a
jurisdictional Iimtation on suits against the United States,

FDIC v. Meyer, 510 U.S. 471, __ , 114 S. C. 996, 1000 (1994):

United States v. Dalm 494 U S. 596, 608 (1990); United States v.

Forma, 42 F.3d 759, 763 (2d G r. 1994), and jurisdictional
limtations based on sovereign immunity apply equally to

count ercl ai ns agai nst the Governnent, United States v. Fornm

supra at 764. Case |aw, however, has devel oped a significant
limtation to the general bar of sovereign i mmunity agai nst
counterclains: Despite sovereign imunity, a defendant nmay,

W t hout statutory authority, recoup on a counterclaimthat would
ot herwi se be barred by the statute of limtations an anount not

in excess of the principal claim 1d. (citing United States v.

United States Fidelity & Guaranty Co., 309 U. S. 506, 511 (1940)).
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In the tax area, where the taxpayer in a refund suit or a
proceeding in this Court is put in the position of the

"plaintiff", the Suprene Court has applied the general doctrine

of recoupnent, in the specific formof equitable recoupnent, in

Bull v. United States, 295 U S. 247 (1935). See also United

States v. Dalm supra at 605-606 n.5; Rothensies v. Electric

Storage Battery Co., 329 U. S. 296 (1946); Stone v. Wite, 301

U S 532 (1937). Under the equitable recoupnent doctrine,
taxpayers in Federal tax proceedi ngs nmay raise recoupnent as an
affirmati ve defense, rather than as a counterclaim United

States v. Dalm supra at 607; Conm ssioner v. Gooch MIling &

El evator Co., 320 U. S. 418, 420-421 (1943); Mueller 11, 101 T.C

at 560. The CGovernnent is also entitled to rai se this defense,

Stone v. White, supra, so that either side may assert it, in

certain limted circunstances, to renove the bar of the expired
statutory limtation period in order to prevent inequitable
windfalls to either taxpayers or the Government. Those limted
circunstances are that otherw se such a wndfall would result
frominconsistent tax treatnent of a single transaction, item
or event affecting the sane taxpayer or a sufficiently related

taxpayer. United States v. Dalm supra at 605-606 n.5.

Equi t abl e recoupnent thus requires, and | address in turn:
(1) That the refund or deficiency for which recoupnent is sought
by way of offset be barred by tinme; (2) that the tinme-barred

of fset arise out of the sane transaction, item or taxable event
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as the overpaynent or deficiency before the Court; (3) that such
transaction, item or taxable event have been inconsistently
subjected to two taxes; and (4) that there be sufficient identity
of interest between the person or persons subject to the two
taxes. ! Although recoupnment may further require (5) that the
situation not be one to which the mtigation provisions, sections
1311 through 1314, apply, respondent has wai ved that argunent in
this case. | then consider (6) any additional equitable factors
and, finally, (7) the effect of the presence of the estate tax
over paynment, the issue on which the majority have chosen to
di spose of this case.

1. Ref und Ti ne-Barr ed

Not until Septenber 10, 1990, did the Adm nistration Trust
file the claimfor refund of its April 15, 1987, paynent of
incone tax that is now at issue. That claimwould appear to be
barred by section 6511(a), which requires that such a cl aimbe
made within 3 years fromthe tinme the return was filed, and the
return was filed on the sane date that the paynent was nade

April 15, 1987.1

UUnited States v. Dalm 494 U. S. 596, 608 (1990), namkes
clear the further requirenent, not in issue in this case, that
there be a basis for jurisdiction in the case independent of
equitable recoupnent. In this case, the statutory notice and
petition are clearly valid and were tinely filed, and
consequently we have i ndependent jurisdiction over the deficiency
originally determ ned by respondent (and the overpaynent that we
must now det erm ne).

12Because the expiration of this 3-year period occurred
(continued. . .)
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Petitioner has suggested, although not on brief, that the
Adm nistration Trust’s refund claimwas a tinely anmendnent of the
tinely filed amended return of Novenber 16, 1987. Petitioner
refused respondent’s request to admt that the second anmended
return was not a tinely claimfor refund. Respondent has argued
that petitioner’s refusal to stipulate that the second refund
claimis barred constitutes a failure to establish an essenti al
el enent of its claimfor equitable recoupnent and is sufficient
ground for denying petitioner the relief it seeks. To the
contrary, | would regard it as sufficient that we can satisfy
ourselves that the claimis barred. | don't believe that
petitioner needs to concede the point for the purposes of this
pr oceedi ng.

The essential question on this point is whether the original
anmended return of Novenber 16, 1987, gave respondent sufficient
noti ce of the tax overpaynent now sought through equitable
recoupnent and sufficient information to enable respondent to

investigate the claim United States v. Andrews, 302 U S. 517,

524 (1938) ("a claimwhich demands relief upon one asserted fact
situation, and asks an investigation of the elenents appropriate
to the requested relief, cannot be amended to discard that basis

and i nvoke action requiring exam nation of other matters not

2, .. continued)
|ater than the expiration of the 2-year period after the paynent
of the tax, that alternative date need not be considered. Sec.
6511(a) directs us to use the later date.
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germane to the first clainf); United States v. Menphis Cotton G|

Co., 288 U S 62, 72 (1933); United States v. Felt & Tarrant

Manuf acturing Co., 283 U S. 269, 272-273 (1931); In re Ryan, 64

F.3d 1516, 1520-1521 (11th Cr. 1995); United States v. Formm, 42

F.3d at 767 n.13; Anerican Radiator & Standard Sanitary Corp. V.

United States, 162 . d. 106, 318 F.2d 915, 920-922 (1963);

secs. 301.6402-2, 301.6402-3, Proced. & Adm n. Regs. Under the
vari ance doctrine, taxpayers are obliged in their refund clains
to identify the assets at issue and to state why they were
treated inproperly. It is not enough to state a related claim
The policy ground for not allowing time-barred clains that
inpermssibly vary fromtinely clains is that the Comm ssi oner

| acks the tinme and resources to perform extensive investigations
into the precise reasons and facts supporting every taxpayer’s

claimfor refund. Charter Co. v. United States, 971 F.2d 1576,

1579-1580 (11th Gr. 1992); cf. Angelus MIling Co. V.

Comm ssioner, 325 U.S. 293, 297-298 (1945).

Whet her the grounds for the Adm nistration Trust’s second
refund claimof Septenber 10, 1990, vary inperm ssibly fromthe
grounds for the anended return filed on Novenber 16, 1987, need
not detain us--although | incline to believe they do so vary.
Respondent' s acceptance and all owance of the Adm nistration
Trust's 1987 clai mprovides sufficient basis for the concl usion
that its 1990 refund claimis tine-barred. See, e.g., Union

Pacific RR Co. v. United States, 182 C. d. 103, 389 F.2d 437,
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447 (1968) (fully paid refund claimcan't be revived by bel ated
amendnent after expiration of the period of limtations on the
original claim. The variance doctrine is based on a requirenent
t hat respondent have sufficient notice of taxpayers' clains, and,
in the facts and circunstances of this case, | would concl ude

t hat respondent did not have such sufficient notice of the 1990

claimwithin the statutory time limts. Cf. United States v.

Menphis Cotton QI Co., 288 U S. 62, 72 (1933) (suggestion that

i f amendnents to informal claimhad been nade after it had been
rejected on nerits, they would have been too late); Lefrak v.

United States, 1996 W. 420308 (S.D.N. Y., July 26, 1996)

(imperfect claimthat has been rejected cannot be perfected by a
later, tinme-barred claimlacking the defect).

2. Single Transaction

For the doctrine of equitable recoupnent to apply, a single
transaction, item or event nust have been taxed tw ce

inconsistently. United States v. Dalm 494 U.S. at 608

(construing Bull v. United States, supra, and Stone v. Wite,

supra).
Al though the “single transaction” requirenment was nmentioned

in passing in Bull v. United States, 295 U.S. at 261, it was the

stated ground for decision in Rothensies v. Electric Storage

Battery Co., 329 U. S. at 300. In that case, the taxpayer in 1935

obtained a refund of excise taxes paid for the years 1922 t hrough

1926 that turned out not to have been due. Refunds of the type
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of excise taxes paid could not be obtained for the earlier years
1919 through 1921 because those years were already tine-barred.
The Conm ssioner then determ ned that the excise tax refund for
the years 1922 through 1926 should be included in the taxpayer's
gross incone in 1935, the year of receipt. The taxpayer paid
under protest and brought a refund suit, arguing that the refund
was not taxable incone and, in the alternative, that the incone
tax shoul d be reduced by equitable recoupnent on account of the
time-barred overpaid excise taxes for the earlier years 1919

t hrough 1921 for which it had been denied a refund. |In D strict
Court, the taxpayer |ost on the incone inclusion issue, but won

on the recoupnent issue. Electric Storage Battery Co. V.

Rot hensies, 57 F. Supp. 731 (E.D. Pa. 1944). The Court of
Appeals for the Third Grcuit affirmed, holding that the
interpretation of “transaction” should be infornmed by the
"concepts of fairness"” basic to the doctrine of recoupnent, so
that all the doctrine required was a "l ogi cal connection" between

the main claimand the recoupnent claim Electric Storage

Battery Co. v. Rothensies, 152 F.2d 521, 524 (3d Gr. 1945). In

reversing on the equitable recoupnent issue, the Suprene Court
rejected the Third Circuit’s reasoning. The Suprenme Court
insisted that the equitable recoupnent doctrine required that a
single transaction constitute both the taxable event clainmed upon

and the one considered in recoupnent and held that the single
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transaction requirenent had not been satisfied. Rothensies v.

Electric Storage Battery Co., 329 U S. 296, 299 (1946).

What nust be enphasized is that actually there was no
| ogi cal connection--nuch | ess a causal relationship--between the
time-barred excise tax refunds for 1919-21 and the inclusion in
taxabl e income for 1935 of the excise taxes paid for 1922-26.
Consi dering each year as a separate cause of action, cf.

Commi ssioner v. Sunnen, 333 U S. 591, 598 (1948), there was no

transacti onal nexus what soever between the tinme-barred excise
taxes paid in 1919-21 and the excise taxes paid in 1922-26 that
t he taxpayer recovered and was required to include in incone in
1935. Al the time-barred and the recovered excise taxes had in
common was the coincidence of the sane general subject matter

Since Rothensies v. Electric Storage Battery Co., supra,

the Suprene Court has not revisited the single-transaction
requi renent of equitable recoupnent except in dicta in United

States v. Dalm supra at 605 n.5, where it did say that in

Rot hensies v. Electric Storage Battery Co. it had enphasi zed that

the condition that nust be satisfied is that "the Governnment has
taxed a single transaction, item or taxable event”. The
inclusion of “itenmi in this phrase is significant for our case.
Al t hough the inconme and estate taxes in this case were arguably
i nposed on different taxable events (the estate tax was i nposed
on the transfer of the shares on decedent’s death, whereas the

i ncome tax was inposed upon the gain fromthe sale of the shares
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67 days thereafter), they were inposed on the sane item (the sane
shares of stock), in the sense that the date-of-death val ue of
the shares was a necessary elenent in determ ning the anmount of
the liability for both taxes. Wether they were inposed on the
sanme “transaction” can be debated, and is addressed bel ow.
In the absence of any decision by the Suprenme Court on the

subj ect since Rothensies v. Electric Storage Battery Co., supra,

the interpretation and application of the single-transaction
requi renment has largely been left to the lower courts, resulting
intw lines of conflicting authority.

The two cases on which petitioner largely relies are United

States v. Bowcut, 287 F.2d 654 (9th Cir. 1961) and United States

V. Herring, 240 F.2d 225 (4th Cr. 1957). Both these cases, |ike
t he case at hand, concerned the estate tax and the incone tax,
and the two taxes had not been inposed on the sane taxable event.
Neverthel ess, in both cases the single-transaction requirenent of
equi tabl e recoupnent was held to be satisfied, and equitable
recoupnent was applied in the taxpayers’ favor. |[In each case,
after a death, estate tax was paid and thereafter the Governnent
sought additional incone tax fromthe estate for inconme not
reported during the decedent's lifetinme. After paying the incone
tax, the estate sued for refund of incone tax on the ground that
it was entitled to equitable recoupnment of the overpaynent of
then time-barred estate tax resulting fromthe estate's failure

to claimthe increased incone tax liability as a debt in
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determ ning the taxable estate. In Herring, the Court of Appeals
found that, although the case mght differ fromBull, in
practical effect both of the Governnent’s clains grew out of the
sane transaction and were asserted against the sane assets in the

hands of the executor. United States v. Herring, 240 F.2d at

228. The court in Herring distinguished Rothensies v. Electric

Storage Battery Co., supra, on the ground that the two sets of

transactions there had been so very renote from each other that
the clains for which recoupnent was sought were |ong dead. |[d.
at 227. In Bowcut, the District Court reached the sane result on

the basis of Herring. Bowcut v. United States, 175 F. Supp. 218,

221-222 (D. Mont. 1959), affd. 207 F.2d 654 (9th Cr. 1961). The
Court of Appeals did not consider the single-transaction issue,
as the Governnent appealed primarily on other grounds, |ack of
cl ean hands and | aches, which the Court of Appeals rejected as

grounds for denying equitable recoupnent, United States v.

Bowcut, 287 F.2d at 656-657 & n.1l. The Conm ssioner acceded to

t hese decisions in Rev. Rul. 71-56, 1971-1 C B. 404, which like
t hem concerns the application of a barred overpaynent of Federal
estate tax agai nst outstandi ng assessnents of incone tax owed by
a decedent for years preceding death and provides for

adm ni strative all owance of equitable recoupnent in that

si tuati on.

BRevoki ng Rev. Rul. 55-226, 1955-1 C. B. 469.
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Despite the statement of adm nistrative position in Rev.
Rul . 71-56, supra, respondent has chosen, in the case at hand, to
hang her hat on contrary decisions of the old Court of C ains.

In WIlmngton Trust Co. v. United States, 221 ¢&. d. 686, 610

F.2d 703 (1979), in two consolidated cases, the Comm ssioner
assessed i ncone tax deficiencies against the taxpayers after
their deaths, and the executors deducted the incone taxes paid as
cl ai ns agai nst the decedents’ gross estates. In the subsequent
refund suits to recover the incone tax paynents, the Conm ssioner
sought, through equitable recoupnent of the tinme-barred estate
tax deficiencies, to reduce the refunds. |In both cases, the

trial judges, citing Herring v. United States, supra, Bowcut v.

United States, supra, and Rev. Rul. 71-56, found that the single-

transaction requirenent had been satisfied, and reconmmended

decision for the Government. WImngton Trust Co. v. United

States, 43 AFTR 2d 79-801, 79-1 USTC par. 9223 (C. A. Tria

Div. 1979); MMillan v. United States, 42 AFTR 2d 78-5723, 78-2

USTC par. 9656 (Ct. d. Trial Div. 1978). The Court of C ains
reversed and remanded both cases, stating that it was obliged by

Rot hensies v. Electric Storage Battery Co., 329 U S. 296 (1946),

to give the single-transaction requirenent a narrow, inflexible

interpretation. WImngton Trust Co. v. United States, 610 F. 2d

at 713. In these consolidated cases, unlike Herring and Bowcut - -
and unli ke the case at hand--it was the Governnent that was

seeki ng equitabl e recoupnent.
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In applying the single-transaction test so restrictively,
the Court of Clains relied onits earlier opinion in Ford v.

United States, 149 . d. 558, 276 F.2d 17 (1960), whose facts

were closer to our case. Taxpayers had received shares of stock
in 1939 fromtheir father’s estate, which had reported the shares
at an estate tax value of approximately $11,900. On audit of the
estate tax return, there had been an upward adjustnent to

$23, 715, which the estate accepted. In 1947, taxpayers sold the
shares, reported a date-of-death incone tax basis of $165, 800,
and cl ai ned refund of an overpaynent on this ground. The Court
of Clains determ ned the date-of-death value to be $165, 000.
Nei t her taxpayers nor the Governnent adverted to whether the
Government m ght be entitled to recoupnent of the tinme-barred
under paid estate tax against the incone tax refund. The Court of
Clains on its own initiative considered the issue, and, by a 3-2
vote, held that the Governnment was not entitled to recoupnent

because the facts were not identical to those in Bull v. United

States, supra, and Stone v. VWiite, supra. The Court of d ains

said that Rothensies v. Electric Storage Battery Co., 329 U S

296 (1946), held that the doctrine of equitable recoupnent was
not flexible, but strictly limted, and limted for the good
reason that if the doctrine were broadened there woul d never cone
a day of final settlenent in the incone tax system Ford v.

United States, 276 F.2d at 23. The Court of Cains did not cite

United States v. Herring and United States v. Bowcut, and Rev.
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Rul . 71-56 had not yet been issued. |In Ford, as in W/l m ngton

Trust, but not as in Herring, Bowcut, or the case at hand, it was

the Governnent's claimto equitable recoupnent that was deni ed.

VWhen the Court of Cains |ater decided WImngton Trust, it

was already commtted to its prematurely expressed and ill -
considered viewin the Ford case. | agree with petitioner that
Herring and Bowcut reflect the preferable view To deny that
there is a single transaction for equitable recoupnent purposes

in the Herring-Bowcut situation wouldn't serve the purposes of

statutes of limtation. Requiring only that the connection
bet ween the two taxable events be causally automatic (as in

Herring- Bowcut and in our case) serves to avoid the kind of

stal eness that the Suprene Court feared in Rothensies v. Electric

Storage Battery Co., supra. This requirenent of at |east

automatic causality also helps to ensure that the Conm ssi oner
and the taxpayer aren't obliged to perform extensive additional
i nvestigation and recordkeepi ng; the concept of final repose
isn't overwhel mngly inportant where the claimof one party may
only be inchoate or not even exist until there has been a
determ nation on the open claim at which tinme the fornmer claim
may already be barred. To rely on the need for final repose as
barring equitable recoupnment in this situation would nmake a

nockery of the concept of repose.

Y Academ ¢ comment ators have al nbst invariably supported
Herri ng- Bowcut agai nst the Court of Clainms. See Andrews, Mbdern-
(continued. . .)
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The Courts of Appeals have lined up on both sides. |In Boyle
V. United States, 355 F.2d 233 (3d Cr. 1965), revg. and

remandi ng 232 F. Supp. 543 (D.N.J. 1964), after the decedent died
| eavi ng shares of preferred stock, dividend arrearages were added
to their value, and estate tax was paid accordingly. The

di stributees, on receiving those dividends, |listed them as

nont axabl e for incone tax purposes, and the Conm ssioner

determ ned inconme tax deficiencies. The distributees paid the

i ncone tax deficiencies and brought a refund suit. The District
Court denied them equitable recoupnent against the then tine-
barred estate tax, holding that the single-transaction test of

Rot hensies v. Electric Storage Battery Co. was not satisfied.

Boyle v. United States, 232 F. Supp. at 549-550. The Court of

Appeal s reversed, Boyle v. United States, 355 F.2d at 236,

hol di ng that there had been double taxation of a single item the
sanme fund, which sufficed to satisfy the requirenents of Bull v.

United States, and that treatnent of the same fund as both corpus

and i ncone provided the necessary inconsistency of treatnent.

Id. at 235. The Court of Appeals distingui shed Rot hensies V.

Electric Storage Battery Co. on the ground that the | apse of so

much tine there nade it nore distant fromthe case before the

¥4(...continued)
Day Equitabl e Recoupnent and the “Two-Tax Effect”: Avoi dance of
the Statutes of Limtation in Federal Tax Controversies, 28 Ariz.
L. Rev. 595, 630-650 (1986); WIlis, Some Limts of Equitable
Recoupnent, Tax Mtigation, and Res Judi cata: Reflections
Pronpted by Chertkof v. United States, 38 Tax Law. 625, 642-645
(1985).
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Court than Bull. 1d. at 236-237. Respondent attenpts to

di stingui sh Boyle fromour case on the ground that what was at
issue in Boyle was whether the second tax should have been paid
at all on the transaction, not whether it was overpaid. However,
the Court of Appeals doesn't seemto have relied on that fact,
and | don't see the distinction as dispositive. Thus, Boyle

supports Herring-Bowcut, and petitioner’s view of the single-

transaction issue in this case.

In OBrien v. United States, 766 F.2d 1038 (7th Cr. 1985),

revg. 582 F. Supp. 203 (C.D. IIl. 1984), the District Court held
squarely that the single-transaction requirenent is satisfied
where the issue is inconsistency in establishing fair market

val ue of the sane property for the purpose of determ ning the
gross estate and the basis of the property (the situation in the
case at hand), and the Court of Appeals for the Seventh G rcuit
appears to have agreed. Respondent correctly points out that any
statenent of the Court of Appeals to that effect was dictum as
that Court reversed the District Court’s decision to apply

equi tabl e recoupnent, on a ground not relevant to our case (later
confirnmed by Daln), that equitable recoupnent requires an

i ndependent basis for jurisdiction. OBrien v. United States

766 F.2d at 1049. But the Court of Appeals did say, even if in

dictum that the single-transaction test of Rothensies v.

Electric Storage Battery Co., supra, “appears to be satisfied on
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these facts if we adopt the reasoning of the Third Crcuit in

Boyle.” Id. at 1050 n. 16.

After the OBrien decedent had died, his estate paid estate
tax on stock in his estate at one value. Then, after the estate
sold the stock, it paid inconme tax using that sanme value as its
basis. The Conm ssioner then determ ned a higher value for
estate tax purposes, and a stipul ated decision was entered in
this Court resolving the estate tax dispute using a higher val ue.
One of decedent’s heirs and children then sued for a refund of
overpaid income tax, on which the period of Iimtations had
expired, arguing that the basis used for the stock should have
been hi gher and using equitable recoupnment as the ground for the
suit. The District Court agreed, finding that the single-

transaction requirenent of Rothensies v. Electric Storage Battery

Co. had been satisfied.®® OBrienv. United States, 582 F. Supp

at 205-206. Like the Court of Appeals in Boyle, the D strict
Court in OBrien relied on Bull, finding it closer to its case

than Rothensies v. Electric Storage Battery Co. The District

Court distinguished Rothensies v. Electric Storage Battery Co. on

the ground that in that case the Governnent had not taken

i nconsi stent positions, the dispute having been precipitated by

15The taxpayer al so argued for the refund under the
statutory mtigation provisions, secs. 1311-1314, and the
District Court also bought this argunment, O Brien v. United
States, 582 F. Supp. 203, 206-207 (C.D. Ill. 1984), under
Chertkof v. United States, 676 F.2d 984 (4th G r. 1982). The
Court of Appeals also reversed this conclusion.
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the plaintiff’s successful, but bel ated, challenge of the

legality of the excise tax. OBrien v. United States, 582 F.

Supp. at 206. The District Court distinguished Ford v. United

States, supra, finding it not in point for reasons that it does

not meke very clear and finding the case before it

i ndi stinguishable fromBull. 1d. Although the Court of Appeals

was sonewhat guarded in its |anguage, it does not seemto have
disagreed. It reversed solely because of the lack of an

i ndependent basis for jurisdiction, the period of limtations
having expired on the inconme tax refund claimthat was the

subj ect of the taxpayer's lawsuit. OBrien v. United States, 766

F.2d at 1048-1051. Even if the reversal of the District Court on
this ground caused what the Court of Appeals said about the
single-transaction issue to be dictum all this supports
petitioner’s view of the issue in our case, which is simlar to
the facts in OBrien

Respondent asserts that M nskoff v. United States, 349 F

Supp. 1146 (S.D.N. Y. 1972), affd. per curiam 490 F.2d 1283 (2d
Cir. 1974), supports her view of the single-transaction
requirenent. In that case, an estate brought a refund action
agai nst the Government for recovery of estate tax on the
decedent’s interest in a corporation; the Governnent had
collected incone tax in 1961 on the proceeds fromthe decedent’s
sale of his interest in the corporation in 1949, prior to his

death in 1950 (at trial, the Governnment was successful in proving
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that the decedent had sold his interest prior to his death). As
in Herring and Bowcut, the refund suit was ostensibly for
overpaid i ncome tax (which was not yet tine-barred) but in fact
was grounded on equitable recoupnent of the earlier, tinme-barred
overpai d estate tax. Equitable recoupnent was deni ed.

Respondent interprets this case to nean that, to satisfy the
single-transaction requirenment, not only nust two taxes have been
i nposed, but they must have been inposed on a single transaction
on inconsistent legal theories. However, although both the

District Court and the Court of Appeals cited Rothensies v.

Electric Storage Battery Co., supra, failure to satisfy the

single-transaction test was not clearly the basis of their
refusal to allow equitable recoupnent. Actually, it was quite
proper for the Governnent to inpose both taxes on the anount in
guestion, and there was therefore no proper basis for
recoupnent.® [Indeed, the District Court did say that Bull only
al l ows recoupnent where the inposition of two taxes rests on

i nconsi stent theories, as opposed to inconsistent factual

determ nations, Mnskoff v. United States, 349 F. Supp. at 1149,

and the Court of Appeals affirmed on that ground, 490 F.2d at
1285. If the opinions in Mnskoff were right on this point,
petitioner in the case at hand would | ose, as the inconsistency

in tax treatnent rests on a factual issue, the value of the

8See Ti erney, Equitable Recoupnent Revisited: The Scope of
the Doctrine in Federal Tax Cases after United States v. Dalm 80
Ky. L.J. 95, 100 n.15 (1992).
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stock. However, the M nskoff courts are unpersuasive in

di stinguishing Bull on this fact-law distinction: The issue of
whet her the anmounts in Bull were inconme or part of the gross
estate was a m xed question of fact and law. Simlarly, the
issue in Dalmwas the factual one of whether the paynents had
been gifts or income for services,!” and everything indicates
that, had it not been for the lack of an independent basis for
jurisdiction, Ms. Dal mwould have won her suit.!® No other
deci si on deci des whether or not to apply equitable recoupnment on
the basis of this distinction. | conclude that the M nskoff case
does not clearly use failure to satisfy the single-transaction
requirenent to justify its refusal to apply equitable recoupnent,
iswong inits fact-law distinction, and is in any event clearly

di stingui shable fromour case.?®

17See Conmi ssi oner v. Duberstein, 363 U. S. 278, 289-290
(1960) .

¥ln United States v. Dalm 867 F.2d 305 (6th Cir. 1989),
revd. 494 U. S. 596 (1990), the Sixth Crcuit found all the
requi renents for equitable recoupnent to be nmet except for the
one, different factual i1issue of whether the Tax Court settl enent
al ready took account of the overpaid gift tax and renanded to the
District Court to determne that issue. 1In reversing on the
jurisdictional issue, the majority of the Suprenme Court expressed
no m sgi vi ngs about the factual basis of the inconsistent tax
treatment and i ndeed suggested that, had it not been for the
jurisdictional issue, Ms. Dalmcould have had her refund: *“Qur
hol di ng today does not | eave taxpayers in Dalns position
power| ess to invoke the doctrine of equitable recoupnent.”
United States v. Dalm 494 U S. at 610.

The District Court in Mnskoff v. United States, 349 F
Supp. 1146 (S.D.N. Y. 1972), affd. per curiam490 F.2d 1283 (2d
Cr. 1974), advanced alternative grounds for its correct result,

(continued. . .)
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The Court of dains view was applied under somewhat

different circunstances in Estate of Mann v. United States, 552

F. Supp. 1132 (N.D. Tex. 1982), affd. 731 F.2d 267 (5th Cr
1984), a case cited by neither party. There, after a hol ding
that a decedent’s estate was entitled to an inconme tax refund on
the ground that a bad debt had been a business debt, the
Governnent’s equitable recoupnent claim based on the ground that
the estate should have paid estate tax on the refund claim was

denied. As the District Court observed, because refund suits

19C. .. continued)
and one of these may have been correct. The first and arguably
correct one of these alternative grounds was that the estate had
not proved that there was any factual inconsistency, still |ess
its actual amount. 1d. at 1150. The Court of Appeals, although
it felt no need to decide the case on any but the first ground
(fact as opposed to |law), approved the District Court’s reasoning
about the estate’'s failure of proof in a footnote, M nskoff v.
United States, 490 F.2d at 1285 n.1, and on this basis
di stingui shed Boyle v. United States, 355 F.2d 233 (3d G
1965), where the sum at issue could not have been earned both
before and after the death of the decedent. (The District Court
had felt that Boyle was inconsistent with Rothensies v. Electric
Storage Battery Co., 329 U. S. 296 (1946), and had therefore
refused to follow Boyle v. United States, supra. M nskoff v.
United States, 349 F. Supp. at 1150 n.3.) Wth respect to this
i ssue of proof, our case resenbles Boyle, rather than M nskoff:
Different valuations of a stock at the sane tinme are inconsistent
on their face, and there is no need for petitioner to prove
anything on this score.

The District Court’s other alternative ground was that
equities weren't on the side of the taxpayer, who had failed to
report as incone capital gain that clearly should have been
reported, and that therefore the doctrine of equitable
recoupnent, being in the nature of an equitable defense, could
not be invoked by a party | acking clean hands. 1d. at 1150. As
we shall see infra pp. 68-69, this is an aberrant view that
courts generally don't follow, which may no | onger be
respondent's view, and which is incorrect. The Court of Appeals
was silent on this issue in Mnskoff.
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based on the deduction of worthless business debts are all owed
for 7 years, under section 6511(d) (1), and because the issues
posed by the two clains would require substantially different
proof, to allow recoupnent in this situation would seriously

undermi ne the statute of limtations. Estate of Mann v. United

States, 552 F. Supp. at 1141. However, the District Court also

clearly expressed its preference for the reasoning of the Court

of Clains over Herring and Bowcut, Estate of Mann v. United
States, 552 F. Supp. at 1137-1140, and the Court of Appeals for

the Fifth Crcuit affirnmed, on the basis of Rothensies v.

El ectric Storage Battery Co., Estate of Mann v. United States,

731 F.2d at 279. Estate of Mann clearly lines up with the Court

of Clains on the single-transaction issue, but it can be

di stingui shed fromour case. On balance, | regard the |later

cases as neither strengthening nor weakeni ng ny concl usion that

Herring and Bowcut represent the preferable view of the |aw 2
Respondent tries to distinguish the case at hand from

Herring, Bowcut, and Rev. Rul. 71-56, on the ground that in

20Qur recent decision in Estate of Bartels v. Conm ssioner,
106 T.C. 430 (1996), furnishes additional inplicit support for
United States v. Herring, 240 F.2d 225 (4th Cr. 1957), and
United States v. Bowcut, 287 F.2d 654 (9th Gr. 1961), as opposed
to the contrary cases. |In that case, which presented the
Herring- Bowcut situation, respondent, consistently with the view
announced in Rev. Rul. 71-56, 1971-1 C. B. 404, didn't even raise
the single-transaction requirenment as an objection to our
al | ownance of the taxpayer's equitable recoupnent claim Estate
of Bartels v. Conm ssioner, at 433 n.4. W therefore found the
single-transaction requirenment not to be an obstacle to
permtting equitable recoupnent.
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Herring- Bowcut, both the main action and the recoupnent claim

are occasioned solely by deficiencies, whereas here that
characterization was available only for the proceedi ng before us
prior to issuance of our opinion in Mieller |I. However, here
both the proceedi ng before us and the recoupnent claimare

occasi oned solely by inconsistent valuations of the sanme shares
of stock. There may not be a single taxable event here, but that

is really true in Herring-Bowut as well. One can al so speak of

our situation as a single transaction, decedent’s death, which
occasions the need to value the shares, both to determ ne the
gross estate for estate tax purposes and the step-up in basis for
i ncone tax purposes. There is, noreover, the sanme fund, which

can be considered the sane item Cf. Estate of Vitt v. United

States, 706 F.2d 871, 875 (8th Cr. 1983) (taxation of sane tract
of property and inclusion of identical part of value of that
property in two instances of inposition of estate tax sufficient

to satisfy single-transaction requirenent); United States v. Gulf

Gl Corp., 485 F.2d 331, 333 (3d Gr. 1973) (taxation of sane

fund all that is required); Boyle v. United States, 355 F. 2d at

236 (taxation of identical “definite fund” all that is required).

This di fferences between the situation in Rothensies v.

Electric Storage Battery Co., on the one hand, and the Herring-

Bowcut - W1l m ngton Trust Co.-Bartels and the Ford-QO Brien-Meller

situations, on the other, and the simlarities of the latter two

sets of situations, are striking. |In Rothensies v. Electric
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Storage Battery Co. there is no causal connection between the

mai n claimand the barred cl ai m sought to be recouped (actually
set-off). In the latter two sets of situations, there is a

causal connecti on. In Herring-Bowut-Bartels, the determ nation

and paynment of an inconme tax deficiency gave rise to a time-
barred estate tax overpaynent, which was allowed to be recouped

agai nst that deficiency; in Wlmngton Trust, the Court of

Clains, inproperly, | believe, refused to allow the Governnent to
recoup tinme-barred estate tax deficiencies against the taxpayer
estates' recoveries of inconme tax refunds that generated those
deficiencies. Simlarly, in our case, as in Ford and O Brien

the increase in the value of the shares for estate tax purposes
generated an estate tax deficiency and a correlative tinme-barred
i ncone tax overpaynent with respect to the sanme shares. 1In our

case the causal connection is clear; in Rothensies v. Electric

Storage Battery Co. there is no such connection.?!

Mor eover, in another significant respect, the situation in

the case at hand is further renoved fromthe Rothensies v.

Electric Storage Battery Co. situation than Herring and Bowcut:

Here, all the events happened within the sane cal endar year,

2lThe excursus in the text further sharpens the point of ny
observation in Fort Howard Corp. v. Conm ssioner, 103 T.C 345,
377 n.2 (1994) (Beghe, J., dissenting), that for tax purposes the
connections that are inportant are not so nmuch the | ogical
connections arrived at by reference to the | aws of thought and
correct syllogistic reasoning as the "logic of events" that has
to do with cause and effect rel ati onshi ps and necessary
connecti ons or outcones.
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within 67 days of each other.?2 In addition, the dicta of the
Court of Appeals in OBrien (and the decision of the District
Court in that case) find the single-transaction requirenent
satisfied in a situation that is still closer to the case at hand

than the Herri ng- Bowcut situation.

Finally, in Mieller 11, we decided, having been pronpted to

do so by United States v. Dalm supra, that we are authorized to

apply equitable recoupnent. Dalm w ought a change in the | egal

| andscape that not only led us to change our own view of our
authority, but did so in a way that undercuts the broad rationale
of the narrow interpretation of the single-transaction

requi renent urged in Rothensies v. Electric Storage Battery Co.,

supra. In deciding that case, the Suprene Court stated
enphatically that an inportant reason for keeping equitable
recoupnent narrowly confined was its fear that otherw se too nmany
tax cases would be diverted fromthe Tax Court to the D strict

Courts. In Rothensies v. Electric Storage Battery Co., supra,

the Suprenme Court al so expressed concern that allow ng, through
broadly interpreted equitable recoupnent, whol esal e reexam nation
of other years would underm ne the whol e singl e-year incone tax
system In viewof the limtations inposed by ny view of the
requi renents for equitable recoupnent, including the single-

transaction requirenent, the Suprene Court’s expression of

2Cf. WIlis, Sone Limts of Equitable Recoupnent, Tax
Mtigation, and Res Judicata: Reflections Pronpted by Chertkof
v. United States, 38 Tax Law. at 640-641.
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concern is not reasonably inplicated. M approach is nerely

| eni ent enough to admt the Herring-Bowcut situation and this

case. In Rothensies v. Electric Storage Battery Co., supra, the

t axpayer was trying to resurrect clains that were 20 years ol d,
whereas in our case only 67 days within the sane cal endar year

separate the two taxable events. Cf. OBrien v. United States

766 F.2d at 1051 n. 17 (rmuch to be said for liberally construing
single-transaction and identity-of-interest requirenments for
equi tabl e recoupnent, but not for relaxing rul e against reopening

closed tax years); Aetna Cas. & Sur. Co. v. Tax Appeals, 633

N. Y.S. 2d 226, 228 (N Y. App. Div. 1995) (equitable recoupnent
al l owed so | ong as taxpayer’s counterclaimcovers sane tax period
as Governnent’s claim so that overpaynent can be consi dered part

of same “transaction”, (citing National Cash Register Co. V.

Joseph, 86 N.E. 2d 561, 562 (N.Y. 1949))).

According to Brown v. Secretary of Arny, 78 F.3d 645, 650

(D.C. Gr. 1996), the rationale for narrow interpretation of
wai vers of sovereign immunity is the risk of inposing
unantici pated and potentially excessive liabilities on the fisc.
The liability inposed on the fisc by interpreting the single-
transaction requirenent in the way | would do here is strictly
limted and can't be regarded as excessive.

| would therefore hold, in the circunstances of this case,
where not only has the sanme fund been subjected to inconsistent

doubl e taxation by reason of the decedent's death, but the



- 62 -
t axabl e events occurred within the sane cal endar year, and within
67 days of each other, that the single-transaction, item or
event requirenment of equitable recoupnent has been satisfied.

3. | nconsi stent Tr eat nent

Respondent, in denying the Adm nistration Trust’s second
refund claimmade in 1990, treated the same shares inconsistently
Wi th respondent’s statutory notice to petitioner determ ning an
estate tax deficiency based on a different valuation of those
shares at the sane tine, the time of decedent’s death. It
follows fromny conclusion in the preceding section that this
case satisfies the single-transaction requirenent that respondent
has subjected the sane itemto inconsistent tax treatnent. Thus,

the inconsistent-treatnent requirenent is net.?

Z]"'maware that it's not necessarily inconsistent that the
sanme fund should be subjected to both incone and gift tax, as the
Code sections having to do with those two taxes are not construed
in pari materia. Farid-Es-Sultaneh v. Conm ssioner, 160 F.2d 812
(2d Gr. 1947), revg. 6 T.C. 652 (1946). That does not, however,
gainsay a real inconsistency in our case, because both tax
results depend upon the same matter of fact, the fair market
val ue of the sane shares at decedent’s death. It would be
inconsistent to hold those shares to have had one val ue for
estate tax purposes and another for inconme tax purposes. There
is a presunption that the estate tax value of an asset is correct
and applies also to determne incone tax basis. Hess v. United
States, 210 . d. 483, 537 F.2d 457, 463 (1976); Swift v.
Wheat |l ey, 538 F.2d 1009, 1010 (3d Cr. 1976); Levin v. United
States, 373 F.2d 434, 438 (1st Cir. 1967); Wllianms v.
Conm ssi oner, 44 F.2d 467, 469 (8th Cr. 1930), affg. 15 B.T. A
227 (1929); Feldman v. Conm ssioner, T.C Meno. 1968-19; sec.
1.1014-3(a), Incone Tax Regs.; Rev. Rul. 54-97, 1954-1 C B. 113.




4. ldentity of |nterest

In Stone v. Wite, 301 U S 532 (1937), the Suprene Court

permtted the Governnment to recoup its tinme-barred deficiency

cl ai magai nst the sole beneficiary of a trust to reduce a tinely
refund claimbrought by the trustees of the same trust. Thus,
the Governnent’s cl ai magai nst one taxpayer could be raised as a
defense to a cl ai mbrought by another taxpayer, so long as the
two taxpayers had an “identity in interest”. 1d. at 537.

Later cases have followed Stone v. Wite, supra, in finding

identity of interest between legally different parties because

their interests did in fact coincide. Estate of Vitt v. United

States, 706 F.2d 871 (8th Gr. 1983) (husband’s estate and wife’'s

estate); Boyle v. United States, 355 F.2d 233 (3d Gr. 1965)

(estate and all the beneficiaries of the estate); United States

v. Bowcut, 287 F.2d 654 (9th Cr. 1961) (decedent and his

estate); United States v. Herring, 240 F.2d 225 (4th Gr. 1957)

(sane); Hufbauer v. United States, 297 F. Supp. 247 (S.D. Cal.

1968) (taxpayer and wholly owned corporation); see also O Brien

v. United States, 766 F.2d 1038, 1050-1051 (7th Cr. 1985)

(dicta; one of three principal heirs). But see Kraner v. United

States, 186 Ct. O . 684, 406 F.2d 1363 (1969) (life tenant

annui tant and decedent's estate); Lockheed Sanders, Inc. v.

United States, 862 F. Supp. 677, 681-682 (D.N. H 1994) (parent

corporation and subsidiary not qualified as nenber of affiliated

group).
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Respondent argues that petitioner and the Adm nistration
Trust don't satisfy the identity-of-interest requirenent because:
(1) The Adm nistration Trust, far frombeing the only beneficiary
of decedent’s estate, is not even a beneficiary; (2) petitioner’s
recoupnment claimw Il inure to the benefit of all beneficiaries
of the Admnistration Trust, and petitioner hasn't nmet the burden
of showing an identity of interest between the Adm nistration
Trust and the estate; (3) the Adm nistration Trust has been and
w Il be reinbursed for part of its paynent of decedent’s estate
taxes by the other parties in interest to whom sone portion of
the Federal estate tax liability will be apportioned; (4) sone of
the Adm nistration Trust’s beneficiaries aren't beneficiaries of
the estate; and (5) the case | aw supports denying rather than
affirmng that the requirenent is satisfied.

These argunents don't seemto ne to have force. Although
the M chigan Uniform Estate Tax Apportionnent Act provides that,
unless the will otherw se provides, death taxes shall be
apportioned in proportion to the value of the interest that each
person has in the estate, Mch. Conp. Laws sec. 720.12 (1979), it
al so contains several provisions for equitable apportionnent,

M ch. Conp. Laws secs. 720.13(b), 720.15(d), 720.16 (1979). The
aimof this statute is to ensure an equitable allocation of the
burden of the tax anong those actually affected by that burden.

In re Estate of Roe, 426 N.W2d 797, 799-800 (Mch. C. App.

1988) .
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| would find that any adjustnent through recoupment wll
solely benefit the Adm nistration Trust (and, through it, its
beneficiary subtrusts and their beneficiaries). Even though,
because of the reinbursenents under probate court order, the
Adm ni stration Trust has been responsible for only 71.9 percent
of the estate tax that has been paid so far, | believe the
probate court would apportion any reduction in estate tax arising
from al | omance of recoupnent so that it would inure solely to the
benefit of the Adm nistration Trust. The Adm nistration Trust
paid all its income tax on the sale of its shares, including the
overpaid portion. There is thus an absolute identity of
interest. The situation seens to ne to be quite anal ogous to

that of Stone v. Wite, so that any distinction based on the

exi stence of different legal entities would be purely artificial.
| would conclude that the identity-of-interest requirenent
is satisfied.

5. Statutory Mtigation

Congress in 1938 enacted the mtigation provisions now
contained in sections 1311 through 1314 as a supplenent to
equi t abl e recoupnent and other court-created correctives to the
injustices resulting frominconsistent treatnent of related itens
for Federal tax purposes. S. Rept. 1567, 75th Cong., 3d Sess. 48
(1938), 1939-1 C.B. (Part 2) 779, 815.2* |f the conplicated

24" The Federal courts in many sonewhat simlar tax cases
(continued. . .)
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requi renents of these provisions are satisfied, then either a
t axpayer or the Governnent (depending on which has suffered from
t he inconsistency) can obtain redress, regardless of the bar of a
statute of limtations. |If the result of the required adjustnent
is a tax deficiency, then it will be assessed and collected in
the same way as any other deficiency. |If the result is a tax
over paynment, then the taxpayer nust file a claimfor refund,
unl ess the Governnent refunds it without the filing of a fornal
claim |[If the claimis denied or is not acted on in 6 nonths,
t he taxpayer may then sue for a refund. Secs. 6532(a)(1),
7422(a) .

The Adm nistration Trust here applied for an incone tax
refund, which was denied. Thereafter, petitioner in this case
raised mtigation as one of the affirmative defenses in its
anended petition, treating respondent's denial of its refund
claimas the final determnation that would bring the mtigation
provisions into play. Respondent did not nove to strike this

def ense. Neverthel ess, because petitioner failed to argue

24(...continued)
have sought to prevent inequitable results by applying principles
variously designated as estoppel, quasi estoppel, recoupnent, and
set-of f. For various reasons, nostly technical, these judicial
efforts can not extend to all problens of this type. Legislation
has | ong been needed to suppl enent the equitable principles
applied by the courts and to check the grow ng vol une of
l[itigation by taking the profit out of inconsistency, whether
exhi bited by taxpayers or revenue officials and whet her
fortuitous or by design.” S. Rept. 1567, 75th Cong., 3d Sess. 48
(1938), 1939-1 C.B. (Part 2) 779, 815; enphasis added.
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mtigation further at trial or on brief, I would deem petitioner
to have waived this defense, insofar as its ability to assert it
in this proceeding is concerned.

That m ght not be the end of the matter. The mtigation
provi sions may have a preenptive effect on petitioner’s right to

equi tabl e recoupnent. Conpare, e.g., Brighamv. United States,

200 G&. d. 68, 470 F.2d 571, 577 (1972) with First Natl. Bank of

Omha v. United States, 565 F.2d 507, 512, 518 (8th Gr. 1977).

However, respondent has not argued that equitable recoupnent is
unavail able to petitioner because mtigation preenpts it, nor did
petitioner argue that there is no preenption. Under the

ci rcunstances, | would hold that respondent has waived the

preenption argunent.? Consequently, the mitigation provisions

ZIn light of the regulation stating that statutory
mtigation is only available for inconsistencies involving solely
the incone tax, sec. 1311(a)-2(b), Income Tax Regs., and Chevron

US A, Inc. v. Natural Resources Defense Council, Inc., 467 U S.
837 (1984), which requires us to defer to that regulation if it
i s reasonable, see Reno v. Koray, 515 U S. __ |, , 115 S. O

2021, 2023 (1995) (Chevron deference owed to interpretive rules),
it would be unnecessary to decide whether, in the absence of the
regul ati on and Chevron, Chertkof v. United States, 676 F.2d 984,
987-992 (4th Gr. 1992), was correct in holding that statutory
mtigation is also available to correct inconsistencies in
application of estate tax and incone tax. The wei ght of
authority is to the contrary, see Hall v. United States, 975 F.2d
722 (10th Gr. 1992) (wndfall profits tax); Ketteman Trust v.
Conm ssioner, 86 T.C. 91, 110 (1986) (gift tax); Provident Natl.
Bank v. United States, 507 F. Supp. 1197 (E.D. Pa. 1981) (estate
tax); see also, WIlis, Correction of Errors Via Mtigation and
Equi t abl e Recoupnent: Sonme People Still Do Not Understand, 52
Tax Notes 1421 (Sept. 16, 1991); WIlis, Sone Limts of Equitable
Recoupnent, Tax Mtigation, and Res Judi cata: Sone Refl ections
Pronpted by Chertkof v. United States, 38 Tax Law. 625 (1985).
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do not prevent the application of equitable recoupnent in this
case.

6. O her Equitable Considerations

Respondent raised argunents that application of equitable
recoupnent to petitioner was bl ocked by other considerations:
(1) Lack of clean hands, |argely because of considerations having
to do with trial tactics that are essentially irrelevant; and (2)
| ack of diligence or |aches, because the Adm nistration Trust had
nore than 4 nonths follow ng i ssuance of the estate tax statutory
notice in which it could have filed a tinely protective claimfor
an incone tax refund. On brief, however, respondent has
essentially conceded these issues and admtted that, where the
proper circunstances for the application of equitable recoupnent
are present, such equitable considerations won't prevent its
application. Al that remains in respondent’s briefs of the
original argunments about other equitable factors are trace
references to their factual bases and what appears to be an
argunent in the alternative: “if the Court believes that other
factors should be taken into account,” then respondent suggests
we take into account the Adm nistration Trust’'s |ack of diligence
and failure to provide sone necessary information during
di scovery and at and after trial.

Petitioner argues in detail against respondent’s specific
charges, but only after initially arguing that respondent’s

concession that such equitable considerations shouldn't be taken
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into account in determning the availability of recoupnent noots
the specifics of respondent’s charges. Because | woul d agree
with petitioner that respondent’s concession settles the issue,
it's unnecessary to address respondent’s charges.? | would
therefore decide that neither of these considerations prevents
t he application of equitable recoupnment in petitioner's favor.

7. Over paynent St at us

Petitioner's overpaynent status is attributable to two
functionally unrelated factors: respondent's uncontested
al l omance of credit for tax on prior transfers under section
2013, and our redeterm nation of the value of the shares in an
anount whi ch, although greater than the val ue reported on the
estate tax return, is substantially |less than the val ue
determ ned in respondent's statutory noti ce.

| f petitioner had filed the estate tax return claimng the

previously taxed property credit to which it is clearly entitled,

2There is substantial authority that equitable factors
can't bl ock equitable recoupnent, Bull v. United States, 295 U S
247 (1935); FEisher v. United States, 80 F.3d 1576, 1581 (Fed.
Cr. 1996); Lovett v. United States, 81 F.3d 143, 145 (Fed. G
1996); United States v. Bowcut, 287 F.2d at 656-657; Dysart V.
United States, 169 . d. 276, 340 F.2d 624, 628-630 (1965);
Hol zer v. United States, 250 F. Supp. 875, 878 (E.D. Ws. 1966),
affd. per curiam 367 F.2d 822 (7th Gr. 1966); see also
McConnel |, The Doctrine of Recoupnent in Federal Taxation, 28 Va.
L. Rev. 577, 579 (1942) (recoupnent not entirely equitable in
origin or nature). But see Fairley v. United States, 901 F. 2d
691, 694 n.4 (8th Cr. 1990); WImngton Trust Co. v. United
States, 610 F.2d at 714-715; Davis v. United States, 40 AFTR 2d
77-6189, at 77-6192, 77-1 USTC par. 13,195, at 87,274 (N.D. Tex.
1977); Mnskoff v. United States, 349 F. Supp. at 1150.
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we woul dn't even be discussing this issue. Petitioner would have
paid estate tax in an anmount that was $1, 152,649 | ess than the
anopunt that acconpanied the return as prepared and filed, and
respondent woul d have determ ned an estate tax deficiency in
excess of $3 mllion rather than the one slightly less than $2
mllion in the statutory notice that was actually sent.? As a
result of our valuation redeterm nation of the value of the
shares at $1, 700 per share in Miueller |, there would be an estate
tax deficiency of $957,099, against which there would be
recoupnment of $265,999, resulting in a reduced deficiency on the
order of $691, 100.

Petitioner hasn't attenpted to explain why it failed to
claimthe previously taxed property credit on the estate tax
return, but whether petitioner has a valid excuse should have no
bearing on the outcone. As indicated supra p. 68, |aches and
| ack of diligence don't adversely affect a taxpayer's right to
recoupnent. For purposes of recoupnent, petitioner shouldn't be
di sadvantaged by its initial oversight in failing to claima
credit that respondent acknow edges petitioner's clearly entitled
to. To allow respondent to take advantage of petitioner's
oversi ght woul d perpetuate in another guise the unjust enrichnent

t hat equitable recoupnent is designed to prevent.

2"For the purpose of this discussion, changes in other
credits can be and are ignored. See background statenent, supra
pp. 35-36.
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i. Code sections are no obstacle to recoupnent

Section 6214(a) grants this Court “jurisdiction to
redetermne the correct anount of a deficiency”. Deficiency, as
defined in section 6211, depends generally on the rel ationship
bet ween the amount of the tax inposed on the taxpayer and the
anount the taxpayer showed as the tax on the tax return. In
Muel ler 11, when the parties argued the case on the assunption
that petitioner woul d have a deficiency, respondent argued that
t hese sections did not authorize us to use equitable recoupnent
to adjust petitioner's deficiency. W decided in Mieller |
that, even if petitioner should have a deficiency, we have
authority to apply equitable recoupnent. W recently reaffirmnmed

that conclusion in Estate of Bartels v. Comm ssioner, 106 T.C.

430 (1996).

There is less restriction on our overpaynent jurisdiction
under section 6512(b). Although section 6512(b)(1) does require
that the overpaynent have been nmade by “the taxpayer”, and the
Adm nistration Trust is not the same as petitioner, the identity
of interest that | would find, and the fact that the
Adm ni stration Trust has paid and is responsible for the estate
tax on transfers of the shares held by and appointed to it,
satisfy this requirenent, given the nature and purposes of
equi tabl e recoupnent.

Mor eover, the requirenents of section 6512(b)(3), which sets

time limts on any credit or refund, and whose restrictions
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section 6512(b) (1) incorporates, have been satisfied so as to
allow the refund of the overpaynent in this case. Because the
statutory notice in this case was mailed within 3 years of the
Adm ni stration Trust's overpaynents of both incone tax and estate
tax, section 6512(b)(3)(B) has been satisfied.

ii. Recoupnment's defensive nature and the unrel ated
over paynent don't bar recoupnent

Respondent argues and the majority concl ude that
petitioner’s overpaynent status prevents us from applying
equi tabl e recoupnent. They' ve been beguiled by the notion that
al l om ng equitable recoupnent when there's already a net
over paynment woul d i ncrease the overpaynent, and that this would
be the sane as allowng an affirmative recovery of tine-barred
taxes that recoupnent can't provide. As we've said, Mieller 11

101 T.C. at 552, and as United States v. Dalm 494 U. S. 596

(1990), clearly establishes, a taxpayer asserting equitable
recoupnent may not affirmatively collect the tinme-barred
overpaynent of tax, but may only use equitable recoupnent to
reduce the Governnent’s tinmely determ nation of a deficiency.
Respondent and the majority (majority op. p. 8) cite for

their conclusion Brighamv. United States, 200 C. d. 68, 470

F.2d 571 (1972). There, the taxpayers were seeking refunds of
ordinary inconme tax paid in barred years that, it turned out
under a |later Suprene Court case, had been erroneously paid,

because the underlying transaction should have been treated as an
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installnent sale resulting in capital gains. The Conm ssioner
acqui esced and all owed the taxpayers a refund for 1962 but not
for earlier, barred years. The taxpayers then sued for refunds
of their overpaynents for those earlier years, under the
alternative theories of mtigation and equitable recoupnent. The
Court of Clainms denied mtigation on the ground that the
Comm ssi oner had not actively maintained i nconsistent positions.
The Court of C ains then denied equitable recoupnent, primrily
because it believed that mtigation, wwthin its area of
applicability, preenpts equitable recoupnent, but also on the
alternative ground that equitable recoupnment can only be used to
reduce the anmount of deficiencies recoverable by the Governnent

in later years, and there were no such deficiencies, just tine-

barred earlier years. Brighamv. United States, 470 F.2d at
577.28

Bri ghani s | anguage mght, in isolation, |ike some |anguage
in Mieller 11, 101 T.C. at 552, be extended to support
respondent’s view, but petitioner persuasively argues that such

an extensi on woul d make no sense. Under respondent’s view, this

2"When its benefits are sought by the taxpayer, the
function of the doctrine [of equitable recoupnent] is to allow
t he taxpayer to reduce the anount of a deficiency recoverable by
t he Governnment by the anobunt of an otherw se barred over paynent
of the taxpayer. * * * Here no such situation exists. * * *
Rat her, the plaintiffs are attenpting an extension of the
doctrine of equitable recoupnent to the case of a refund of taxes
for an otherw se barred year." Brighamv. United States, 200 C
C. 68, 470 F.2d 571, 577 (1972).
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Court’s jurisdiction to apply equitable recoupnent woul d
evaporate if and when it turned out that the petitioner was in an
over paynent status, which mght well not be known until we were
about to enter a decision after a Rule 155 conputation in a
mul ti-issue case. To tie the requirenent that the assertion of
equi t abl e recoupnent be defensive to a taxpayer’s total position,
rather than to the single transaction to which equitable
recoupnent woul d attach, would be a radical departure fromthe
hi story of recoupnent. Recoupnent arose as an equitable rule of
joinder that permtted adjudication in one suit of two clains,
both arising out of the sanme transaction, that otherw se had to
be brought separately under the common |aw forns of action. |In

re Davidovich, 901 F.2d 1533, 1537 (10th G r. 1990). Hence, when

recoupnent was inported into the tax |aw by the Suprenme Court in

Bull v. United States, 295 U S. 247 (1935), the Court did require

that both clains arise out of the sane transaction and that the
recoupnent claimbe defensive, but it did not require that the

t axpayer have a deficiency. Bull v. United States, 295 U S. at

262. | ndeed, the Court could not have done so; in Bull v. United

States, supra, as in all later refund cases where taxpayers

obt ai ned equitabl e recoupnent, the taxpayers had overpaid. The
fact that the amount that they clained in recoupnment did not
exceed the anmount clained by the Governnent fromthe sane
transaction sufficed to render their claimdefensive. The

| anguage in Brighamv. United States, supra, on which respondent
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relies neans no nore than that equitable recoupnent is only
avai |l abl e agai nst a deficiency determ ned by respondent, whether
or not it turns out to exceed any recoupnent sought. ?°

The foundations, such as they are, of the majority opinion
lieinits footnotes 13 and 14. Footnote 13 provides the
majority's rationale for refusing to deci de whether petitioner is
in a deficiency posture and thus to refuse to apply recoupnent
before taking into account the credit for tax on prior transfers.
Footnote 14 asserts a policy reason for this refusal.

The cases cited in footnote 13*° can be nade to stand for
the proposition that, for purposes of res judicata with respect

to whether a taxpayer in a new action can raise new tax issues

2l n any event, the | anguage of Brighamyv. United States,
supra, on which respondent rely is dictum The taxpayers in the
cases consolidated in Brighamwere seeking to use equitable
recoupnent (as well as mtigation) to recover time-barred i ncome
tax overpaid. The Court of Cains, having denied mtigation,
went on to deny equitable recoupnment, first on the ground that
mtigation preenpted equitable recoupnment within its area of
applicability. It then went on to observe that the taxpayers
were not seeking to reduce deficiencies in later years, which it
was conceded did not exist, but rather to extend equitable
recoupnent to a refund of taxes in an otherw se barred year.
There was no i ndependent basis for jurisdiction. The |anguage is
best taken as a sonmewhat | ess clear expression of the doctrine
expressed nuch nore clearly in United States v. Dalm supra. The
sane is true of simlar |language in Evans Trust v. United States,
199, . d. 98, 462 F.2d 521, 526 (1972), quoted by the mpjority
(majority op. p. 16), which is to be properly interpreted in the
sanme way as the | anguage of Brigham

30Comm ssi oner v. Sunnen, 333 U.S. 591, 598 (1948); Finley
V. United States, 612 F.2d 166, 170 (5th Cr. 1980); Estate of
Hunt v. United States, 309 F.2d 146, 148 (5th Cr. 1962);
Huddl eston v. Comm ssioner, 100 T.C. 17, 25 (1993).
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Wth respect to a tax year or estate concerning which there has
al ready been a final court decision, all issues having to do with
the sanme tax, the sane taxpayer, and the sane tax year (or sane
estate) are part of one undivided claim However, the fact that
two issues are part of the sane claimor cause of action for one
pur pose doesn't nean they nust be deened to be such for any and

all other purposes. Oynpia Hotels Corp. v. Johnson Wax Dev.

Corp., 908 F.2d 1363 (7th Cr. 1990).

The | anguage in Conm ssioner v. Sunnen, 333 U. S. 591, 598

(1948), 3 appears to inply nore than the other cases cited in
footnote 13. However, this language is pure dictum the Suprene
Court in Sunnen was denying that res judi cata bl ocked Gover nnent
litigation of the sanme tax issue that had been previously decided
for earlier tax years, not asserting a res judicata effect with
respect to the sanme year. The holding of Sunnen was

significantly limted in Montana v. United States, 440 U S. 147,

161 (1979).3% Sunnen now only stands for the proposition that

3" ncone taxes are |levied on an annual basis. Each year is
the origin of a newliability and of a separate cause of action.
Thus, if a claimof liability or non-liability relating to a
particular tax year is litigated, a judgnent on the nerits is res
judi cata as to any subsequent proceeding involving the sanme claim
and the sane tax year." [Comm ssioner v. Sunnen, 333 U S. 591,
598 (1948).]

32The issue in Montana v. United States, 440 U. S. 147, 161
(1979), was whether a Governnent contractor, which had filed
suit at the direction of the United States in Mntana courts
agai nst the constitutionality of a Montana tax, had |ost his case
in the Montana Supreme Court, and then abandoned its appeal to
(continued. . .)




- 77 -
res judicata doesn't prevent the Governnment fromlitigating the
sanme tax issue for different years if the | aw has changed since

the prior lawsuit. Cf. Geene v. United States, 79 F.3d 1348,

1352 (2d Cir. 1996); Kamlche Co. v. United States, 53 F.3d 1059,

1061 n.2 (9th GCr. 1995); ITT Corp. v. United States, 963 F.2d

561, 564 (2d Gr. 1992); Blair v. Taxation Div. Director, 9 N J.

Tax 345, 352-353 & n.7 (N.J. Tax . 1987), affd. 543 A 2d 99
(N.J. Super. C. 1988). Since the Suprene Court spoke its dictum
about the annual nature of the income tax in aid of its
conclusion that res judicata didn't prevent new litigation of the
sane issue for later years, query how nmuch of that dictumthe
Suprene Court woul d repeat today, in view of its change of view
on that conclusion (different year no longer inplies different

cl ai mor cause of action).

This Court decided, in Henmm ngs v. Comm ssioner, 104 T.C.

221 (1995), that a final judgment in District Court in a refund
suit didn't prevent respondent fromissuing a statutory notice

for the sanme year on a different issue and this Court from

32(. .. continued)
the United States Suprene Court, was prevented by res judicata
fromfiling a new suit, again at the direction of the United
States and now in United States District Court, against the
constitutionality of the sanme tax, with respect to different
paynments under it. As Conm ssioner v. Sunnen, supra, had
previously been interpreted, res judicata would not have
prevented suit. However, in Montana v. United States, the United
States Suprene Court enphasized other |anguage in Conm Ssioner V.
Sunnen, supra, about how the | aw had changed since the previous
decision in deciding that res judicata prevented this new suit.
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refusing to grant partial sunmmary judgnent to the taxpayers on
the basis of res judicata. Although it's settled |law that the
requi renents for claimpreclusion are: (1) identical parties
(met); (2) court of conpetent jurisdiction (presunably net); (3)
final judgnment on nerits (net); and (4) identical cause of

action, United States v. Shanbaum 10 F.3d 305 (5th Cr. 1994),

we decided in Hemm ngs that the Governnment was only prevented
fromlitigating in a new suit after a concluded refund suit al
its compul sory counterclains and such perm ssive counterclains as

are actually litigated. Hemm ngs v. Conmm ssioner, 104 T.C. at

234. \What this neans is that this Court has held that it's not

al ways and for all purposes that all tax issues having to do with
t he sane taxpayer and the sane tax year are parts of one

i ndi visible claimor cause of action.

In Henmm ngs v. Commi ssioner, 104 T.C. at 234-235, we cited a

nunber of cases holding or stating that unrelated tax cl ains by
t he Governnent having to do with the sane tax year or sane estate
are not conpul sory counterclains in a refund suit by the taxpayer

in District Court. See, e.g., Qstinv. IRS, 876 F.2d 485, 490

n.1 (5th CGr. 1989) (wong to dismss for lack of jurisdiction
Governnment's counterclaimin refund suit, because that

counterclaimis not conpul sory); Caleshu v. United States, 570

F.2d 711, 713-714 (8th G r. 1978) (pending refund suit in
District Court does not prevent collection action to reduce

unpai d assessnents to judgnment in different District Court);
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Pfeiffer Co. v. United States, 518 F.2d 124, 128-130 (8th Gr.

1975) (pending refund suit in District Court does not render
statutory notice and resulting deficiency assessnent invalid);

Bar L Ranch v. Phinney, 400 F.2d 90, 92 (5th G r. 1968) (pending

refund suit in District Court does not render statutory notice

and resulting deficiency assessnent invalid); Florida v. United

States, 285 F.2d 596, 602-604 (8th Cr. 1960) (pending refund
suits in District Court do not prevent Governnent action in
different District Court to enforce paynent of taxes). Most of

these cases cite dictumto the sane effect in Flora v. United

States, 362 U.S. 145, 166 (1960).3% |If these counterclainms are
not conpul sory and thus can be the basis of a separate action,

tax cases can be split, at |east for sone purposes.

33" NMoreover, if [the taxpayer] decides to remain in the
District Court, the Governnment may--but seemingly is not required
to--bring a counterclaim and if it does, the taxpayer has the
burden of proof." [Flora v. United States, 362 U S. 145, 166
(1960); fn. ref. omtted.]

Wth respect to Flora v. United States, supra, it's
interesting to observe that that case's central hol ding, that
refund suits can only be brought when taxes have been paid in
full, was, like Rothensies v. Electric Storage Battery Co., 329
U S 296 (1946), largely notivated by the desire not to divert
| arge nunbers of tax cases fromthis Court to the district
courts. Flora v. United States, 362 U S. at 175-176. After
United States v. Dalm supra, and Miueller I, we won't divert tax
cases to the district courts if we refrain from holding that the
credit for prior taxes is part of the same claimor cause of
action for the purpose of permtting equitable recoupnent any
nore than we'll divert themby refusing to allow a narrow readi ng
of the single-transaction issue (the issue in Rothensies v.
Electric Storage Battery Co., supra) to block equitable
recoupnent. See infra pp. 42-60 discussing the single-
transacti on issue.
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Qur issue here, whether the credit for prior taxes is part
of the same claimfor the issue of blocking equitable recoupnent,

is clearly less closely related to the issue of Finley v. United

States, 612 F.2d 166 (5th G r. 1980), and Estate of Hunt v.

United States, 309 F.2d 146 (5th Cr. 1962) (whether the new

issue is part of the sanme claimfor the purpose of preventing the
plaintiff taxpayer from separately litigating the new issue) than

the issue of Hemm ngs v. Conm ssioner, supra (whether the new

issue is part of the sanme claimfor the purpose of preventing the
def endant Governnent from separately raising the new i ssue
through a statutory notice and then continuing to litigate it in

the Tax Court). Hemm ngs v. Conm ssioner, supra, being closer to

our case, furnishes ground for confining recoupnent to the sane
transaction and not inpeding it with the overpaynent arising from
al l omance of the credit for taxes on prior transfers, a
conpletely unrel ated issue.

The | anguage of Bull v. United States, supra, quoted by the

maj ority suggests that for our equitable recoupnment issue we

should | ook to Hemm ngs v. Comm ssioner, supra, not to Finley and

Hunt: Defenses that the taxpayer could have asserted if the
Government had brought suit for the tax are to be all owed

taxpayers in suits that they bring. Bull v. United States, 295

US at 263. If the United States had sued petitioner in this
case for the estate tax deficiency, the estate wouldn't have had

to raise the credit for prior taxes as a defense or counterclaim
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Since it doesn't spring fromthe sane transaction as the estate
tax claim it wouldn't have had to be raised as a conpul sory
counterclaim Fed. R Cv. P. 13. Thus, petitioner could have
rai sed recoupnent as a defense in such a suit and, in the absence
of any clains about the credit, would have been entitled to
recoupnent. Thereafter, the estate could have brought a separate
suit for the credit for prior taxes. |It's highly significant
that this is the test that was applied in Hemm ngs: The
Governnment's claimwas allowed in the second action because in
the first action the claimwould have been a perm ssive, not a

conpul sory, counterclaim Hemm ngs v. Comm ssioner, 104 T.C at

232, 234-235.3

| conclude, for the purposes of applying equitable
recoupnent, that the cases cited in the mgjority's footnote 13
are inapposite and that the credit for previously paid taxes is
not part of the same claimor cause of action as that
attributable to the date of death value of the shares.

The majority's footnote 14 quotes at length a passage in

Rot hensies v. Electric Storage Battery Co., 329 U S. 296, 301

34The majority posits a different hypothetical case
(majority op. pp. 11-12) in which the credit for prior death
taxes is known and figures as an issue. But it assunes that a
court would take that credit into account when deci di ng whet her
equi tabl e recoupnent is being used defensively and shoul d
therefore be allowed. In so assumng, the majority begs the
guestion. There's no case |aw on point, and we can't be certain
what such a court would decide. W're therefore free to decide
which is the preferable rule, both for this hypothetical and for
the case at hand (the issue is the sane for both).
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(1946), that enphasi zes the inportance and desirability of

mai ntaining a statute of limtations in the income tax area. As
|'ve already observed, supra pp. 49, 58-59, the purposes
underlying statutes of limtations--preventing stale litigation
and protecting repose--don't apply when the tinely claimthat
initiates a lawsuit is subjected to an otherw se tine-barred
defensive claimthat arose out of the sane transaction, item or
event. Indeed, those purposes are repugnant to disall owance of
such a defense, since such a [imtation would encourage delay in
the bringing of some clains until a defense is time-barred.

United States v. Western Pac. R R, 352 U S. 59, 72 (1956).

In any event, Rothensies v. Electric Storage Battery Co.

(like Ford v. United States, 149 C. d . 558, 276 F.2d 17 (1960),

which the majority also cites and quotes in this connection,
majority op. p. 15), stands not just for limting equitable
recoupnent, but for limting it through a narrow interpretation
of the single-transaction requirement.® To linmt equitable
recoupnent in the way that those two cases do is nore defensible
than to limt it in the way that the majority does here. There's
a connection between the defensive purpose of equitable
recoupnent and the single-transaction requirenent.

Recoupnment is allowed to circunmvent such bars as statutes of

[imtations, sovereign imunity, and bankruptcy because it would

3%The two cases are discussed at length, supra pp. 42-44,
47-52, in the section on the single-transaction requirenent.
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be unjust to allow one party to benefit from sone aspects of a
transacti on when anot her party can't derive the benefits of other
aspects of that sanme transaction nerely because of the presence

of sone procedural bar. Reiter v. Cooper, 507 U S. 258, 265 n.2

(1993); Rothensies v. Electric Storage Battery Co., 329 U S. at

299; In re Peterson Distrib., Inc., 82 F.3d 956, 961 (10th G r.

1996); Inre B &L Gl Co., 782 F.2d 155, 159 (10th Cr. 1986)

(cited approvingly for extent to which recoupnent is available in

bankruptcy in Reiter v. Cooper, 507 U S. at 265 n.2 ); Inre

Centergas, Inc., 172 Bankr. 844, 849 (Bankr. N.D. Tex. 1994). To

the extent that the object of inconsistent taxation was not a
part of the sanme transaction, to that extent justice requires
less insistently that it be treated consistently, and this is
what explains the single-transaction requirenent. There is no
such connection between the rationale of equitable recoupnent and
the majority's expansive interpretation of the requirenment that
recoupnent be defensive. Rather, the mpjority's reasoning
prevents justice frombeing rendered in view of the one
transaction as a whole and thereby thwarts the purpose of

equi tabl e recoupnent, not only in this case but probably in
future cases where such a result would be even nore clearly

unj ust.
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i Barri ng recoupnent would be inconsistent with tax
precedent

Respondent and the majority woul d now have us believe that

in tax cases Bull v. United States, supra, only elimnates to a

very limted extent the requirenent that equitable recoupnent be

defensive. O course, under Bull v. United States, supra, and

| ater recoupnent tax cases, a taxpayer can't gain any greater
credit fromthe Governnment under equitable recoupnent than the
Government seeks fromhim (just as the Governnent can't gain any
greater credit than the taxpayer seeks fromthe Governnent). But
the majority and | part conpany on their conclusion that

equi tabl e recoupnent in favor of the taxpayer is further limted
inthat it can't, in conbination with any other unrel ated clai ns
of the taxpayer, lead to any affirmative recovery by the

taxpayer. Bull v. United States, supra, by allow ng recoupnent

where the recouping party was technically the plaintiff,
liberalized the requirenent that recoupnent could only be used
defensively. It did so to prevent unjust enrichnment of the
Governnment. For the Governnent to retain both the estate tax and
the incone tax on the sane fund was held to amobunt in lawto a
fraud on the taxpayer's rights and to be against norality and

conscience. In limting Bull v. United States, supra, as the

maj ority have done, they are thereby perpetuating unjust

enrichnment in the case at hand.
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The question is really one of the order of application: |If
we consider the adjustnent that would result fromrecoupnent as
occurring before the all owance of credit for tax on prior
transfers, then that adjustnment doesn't cause affirmative
recovery, which would only result later; rather, it nerely
cancels, in part, the Governnent's claimarising fromthe sane
transaction, item or event. Only if we consider the adjustnment
fromrecoupnent as occurring after the allowance of the credit
for tax on prior transfers would it cause affirmative recovery.
We aren't obliged to take that view of it, and the policy
consi derations argue strongly against so taking it.

So long as petitioner is entitled to sone unrelated credit,
however small, there would, under respondent's reasoning, be sone
redeterm ned i ncreased valuation of the shares at which
petitioner would cease to be entitled to any nore than parti al
recoupnent, and another, |ower but still increased, valuation at
whi ch petitioner would cease to be entitled to any recoupnent at
all. The sane would be true of any refund actions that m ght
have occurred if the estate had paid the deficiency determ ned by
respondent and then sued for a refund. Under respondent's and
the majority's approach, any limtation on recoupnent mght only
becone cl ear upon final disposition of a nmulti-issue case. And

this limtation on equitable recoupnent would result fromthe
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al toget her fortuitous existence of sonme unrelated credit or other
adjustnents, in this case the credit for tax on prior transfers.

Let nme take another cut at what it nmeans to say that the
def ense of equitable recoupnent can't be used offensively, like a
counterclaim to generate an overpaynent. Suppose we didn't have
the previously taxed property credit problem Suppose al so that
the estate had reported the value of the shares at $1,500 per
share and there was no estate tax audit and the period of
l[imtations expired on the assessnent of an estate tax deficiency
and the filing of an estate tax claimfor refund. The
Adm ni stration Trust, which reported its gain on the sale of the
shares using the date-of-death val ue basis of $1,500 per share,
then files an income tax claimfor refund just before the period
of limtations expires, contending that it should have used a
basis of $1, 700 per share, and sues for the refund. The
Governnment answers with a denial, but also asserts equitable
recouprment. The District Court upholds the $1, 700 date-of -death
val ue, which neans that the estate is entitled to an incone tax
refund of approximately $266,000. The Government says that neans
there is a tinme-barred deficiency in estate tax of approxi mately
$957,000. Al lowi ng recoupnent neans that the $266, 000 refund
claimis wped out, but the statute of limtations bars the
Government fromcollecting the bal ance of the estate tax

defi ciency of $691, 000.
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If we were to allow an increase in the overpaynent in our
case, we would not breach the bar of the statute of limtations
in the way the District Court would be doing if it allowed the
Government to recover the balance of the deficiency in ny
hypot hetical. The Governnent is already indebted to the taxpayer
in our case for the amount of the unclai ned previously taxed
property credit of nore than $1 mllion ($1, 152,649), and,
because the Governnent has conceded that anount in the statutory
notice, there's no statutory bar on the taxpayer's recovering it
as an overpaynent in this case.

If this Court had upheld in full the estate's reporting
position on the value of the shares at $1,505 per share, we would
have jurisdiction to determ ne an overpaynent in the full anount
of $1,152,649, and to enter a decision in favor of the taxpayer
in that anount. There is and would be no statute of limtations
bar to our determ ning an overpaynent in that full anmount. All
" m proposing that we do now is reduce the smaller deficiency
that arises fromvaluing the shares at $1, 700 per share by the
anmount of the recoupnment in order to conpute the anmount of the
reduction of the overpaynment that the taxpayer is already
otherwise entitled to, and that's already in the picture as part
of this case. To do so would not inpair the sovereign innmunity

bar of the statute of limtations.
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Nothing in Bull v. United States, supra, indicates that we

need consi der anything other than the single transaction at issue
when we set out to determ ne whether recoupnent is being used
defensively, and there is plenty of other authority to the effect
that we should only consider that single transaction. As the

Suprene Court said in Rothensies v. Electric Storage Battery Co.,

329 U.S. 296, 299 (1946):

Equi t abl e recoupnent has never been thought to allow
one transaction to be offset against another, but only
to permt a transaction which is made the subject of
suit by a plaintiff to be examned in all its aspects,
and judgnent to be rendered that does justice in view
of the one transaction as a whol e.

That sentence was cited at a critical point in United States v.

Dalm 494 U. S. at 611, to support the Supreme Court's central
hol di ng that equitable recoupnment requires an i ndependent basis
for jurisdiction. By limting recoupnent as respondent wants,
the majority, to that extent, are failing to do justice in view
of the one transaction as a whol e.

iv. Barri ng recoupnent would be inconsistent with ot her
precedent

In Reiter v. Cooper, 507 U S. 258, 265 (1993), a bankruptcy

case and the Suprene Court's | atest pronouncenent on recoupnent,

the Supreme Court reaffirmed Bull v. United States, 295 U. S. 247

(1935),% and cited it for the proposition that recoupnent clains

3®Equi t abl e recoupnent entered bankruptcy | aw under the
(continued. . .)
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are not barred by statutes of limtations so long as the nmain
action is tinely, and said that a bankruptcy defendant can neet a
plaintiff-debtor's claimwith a counterclaimarising out of the
sanme transaction, "at least to the extent that the defendant

nmerely seeks recoupnent."” Reiter v. Cooper, 507 U S 258, 113

S. CG. at 1218 & n.2. The Suprene Court went on to say that this
did not result in preferential treatnent of the creditor
asserting recoupnent, inasnmuch as recoupnent nerely permts a
determ nation of the just and proper liability on the main issue.
Id. at 1218-1219 n.2. To take account of anything other than the
sanme transaction in determ ning the amunt of recoupnent woul d be
inconsistent wwth this argunent, and indeed the Suprenme Court
made absolutely no nention of a further, unrel ated anount ow ng

to the plaintiff-debtor.?

3¢(...continued)
authority of Bull v. United States, 295 U S. 247 (1935). Inre
Monongahela Rye Liquors, Inc., 141 F.2d 864, 869 (3d Cr. 1944).
As in the tax area, recoupnent is used in bankruptcy cases to
prevent unjust enrichment. A debtor should not benefit from
post-petition sales to a creditor under a contract w thout the
burden of repaying the creditor's pre-petition overpaynents under
the sanme contract. |In re Peterson Distrib., Inc., 82 F.3d 956,
961 (10th Cr. 1996); Inre B &L Gl Co., 782 F.2d 155, 159
(10th Gr. 1986) (cited with approval for extent to which
recoupnent is available in bankruptcy in Reiter v. Cooper, 507
U S 258, 265 n.2 (1993)). The prevention of unjust enrichnent
t hought of in these terns is the real reason for the single-
transaction requirenent, both in bankruptcy, where it is also
enforced, and in the tax area.

3'"This additional anmount is disclosed in the opinion of the
(continued. . .)
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In Reiter v. Cooper, supra, the unrelated clai mwas properly

ignored by the Suprene Court, because it couldn't have affected

the outcone. In Inre Geenstreet, Inc., 209 F.2d 660 (7th Gr.

1954), a claimthat the Court of Appeals for the Seventh Circuit
chose to regard as unrel ated was very nuch before the Court,
which refused to allow that claimto have any effect on the
anmount of recoupnent allowed. Instead, the claimbelonging to
the same transaction to which the recoupnent counterclai malso
bel onged al one determ ned the extent to which recoupnent was
allowed. That is to say, only the single transaction was
consi der ed.

In Inre Geenstreet, Inc., supra, the Gvernnent filed

claim in the bankruptcy proceedi ngs of a manufacturer of Arny

cl ot hing, for $302,500, the purchase price of property that it
had furnished to the debtor for the manufacture of such cl othing,
and for an additional $68,279.72 damages for the bankrupt's
failure to conplete the contract. The bankruptcy trustee in turn
filed counterclains amounting to $155,593.49, asserting certain

I i ens and unsecured noney demands agai nst the property and the

Governnent's general claim The District Court held that it had

37(. .. conti nued)
Bankruptcy Court in this case. 1n re Carolina Mtor Express, 84
Bankr. 979, 981, 991 (Bankr. WD.N C. 1988). The Suprenme Court
only nentioned the debts owing under the main issue. Reiter V.
Cooper, 507 U.S. 258, 113 S. C. at 1217.
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jurisdiction over all the counterclains, and the Gover nnent
appeal ed this holding. The parties agreed that the counterclains
coul d cancel the Governnent's general claimfor damages of
$68, 279.72. The issue in dispute was whet her the counterclains
coul d al so be asserted against the Governnent's claimfor the
reclamation of its property, so that the whole of the
counterclainms could have effect. The Court of Appeals found that
they could not be asserted to that extent, since the Governnent
had not waived its sovereign imunity to that extent. |In
hol ding, in effect, that the property claimdid not involve the
sanme transaction, the Court of Appeals gave a particularly narrow
readi ng of the single-transaction requirenent, especially for a
bankruptcy case. That issue would al nost certainly be decided

differently today, * so that there would be no question of

3Cf. Inre Pullman Constr. Indus., Inc., 142 Bankr. 280
(Bankr. N.D. 1l1l. 1992) (questioning In re Greenstreet, Inc., 209
F.2d 660 (7th G r. 1954), on the basis of later Seventh Crcuit
deci si ons about the single-transaction issue, nmaking the test for
deci di ng whet her sovereign immnity is waived with respect to a
countercl ai mwhet her the counterclaimis a conpul sory
counterclaimto the claimin question, and hol ding on that basis
that sovereign imunity had been waived with respect to the
counterclaim, affd. sub nom United States v. Pullman Constr.
Indus., Inc., 153 Bankr. 539 (N.D. Ill. 1993), appeal dism ssed
sub nom Pullman Constr. Indus., Inc. v. United States, 23 F.3d
1166 (7th Cr. 1994). (Query whether if there has been such a
i beralization of the single-transaction requirenment for
equi t abl e recoupnent in bankruptcy, there should not be a simlar
liberalization in the tax area, and whether the post-Rot hensies
v. Electric Storage Battery Co. cases cited in the discussion of
t he single-transaction requirenent do not denonstrate precisely

(continued. . .)
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[imting the recoupnent. However, it is not Geenstreet's

treatnent of the single-transaction issue that nakes it

significant for the case at hand. Rather, In re Geenstreet,

Inc. is a striking exanple of a refusal by a court to | ook beyond
the single transaction in deciding what effect to give to
recoupnent as a defense. It is with this in mnd that we should

| ook at the language in In re Greenstreet, Inc. quoted by the

majority (majority op. p. 6 n.8) against ny view of the
over paynent issue. There would have been no affirmative recovery
by the debtor if all its counterclains had been all owed, provided
t hat one | ooks beyond the single transaction. After all, the
Governnment's clains in total substantially outweighed the
counterclainms. |In saying that there could be no affirmative
recovery through recoupnent, the Court of Appeals for the Seventh
Crcuit was clearly thinking of affirmative recovery with respect
to the single transaction.

It should further be noted that the Suprene Court in Reiter

v. Cooper, supra, said that it basically nmade no difference

whet her recoupnent was a defense or a counterclaim(according to
the Supreme Court, it was in fact a counterclaimin the context
of that case, but the defendants' characterization of it as a

def ense was inconsequential, and the plaintiff's argunment that,

38(...continued)
such a devel opnent.
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since it was a counterclaim it could not be raised as a defense

was denied). Reiter v. Cooper, 507 U S. at 263; cf. ED C v.

Hul sey, 22 F.3d 1472, 1487 (10th Cir. 1994) (clains in recoupnent
are conpul sory countercl ainms under Fed. R Cv. P. 13(a)). This
suggests that it is a mstake to insist too nmuch on recoupnent's
def ensive nature in the case at hand. *

Faced with the issue of whether recoupnent is subject to the
limtations on setoff in the Bankruptcy Code, a |ater bankruptcy

court decided, on the basis of Reiter v. Cooper, that recoupnent

was not so limted. It said further, by way of distinguishing

the two: "recoupnent speaks not sinply to the net anmount due from
one party to the other conputed by subtracting one claimfromthe
other, but rather to the amount of the plaintiff's claimalone on

a particular contract, transaction or event." In re |zaquirre,

¥ln deciding in Reiter v. Cooper, supra, that it nmade no
di fference whether the recoupnent was considered a counterclaim
or defense, the Suprene Court cited 5 Wight & MIller, Federa
Practice & Procedure, sec. 1275 (2d ed. 1990), according to which
it is not clear whether setoffs and recoupnents shoul d be vi ewed
as defenses or counterclainms. Reiter v. Cooper, 507 U. S. at 263.

In In re lzaquirre, 166 Bankr. 484, 493 (Bankr. N.D. Ga.
1994), a bankruptcy court cited the reference in Reiter v. Cooper
to Wight & MIller to conclude: "Although recoupnent may be
viewed as an offset to the extent it is viewed as a counterclaim
recoupnent has a chanel eon-like quality that also permts it to
be viewed sinply as a defense.™

In agreenent that Reiter v. Cooper mnimzes the inportance
of the distinction between defenses and counterclains with
respect to recoupnent is Consolidated Rail Corp. v. Primary
| ndus. Corp., 868 F. Supp. 566 (S.D.N. Y. 1994).
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166 Bankr. 484, 493 (Bankr. N.D. Ga. 1994). To the sane effect,

out si de bankruptcy, see such cases as United States v. Tsosie, 92

F.3d 1037, _ , (10th Gr. 1996) (Indian |land case); FD C v.
Hul sey, 22 F.3d 1472, 1487-1488 (10th G r. 1994) (secured |oan

agreenent); Frederick v. United States, 386 F.2d 481, 488 (5th

Cir. 1967) (suit on a note); Shipping Corp. of India, Ltd. v.

Pan- Am Seafood, Inc., 583 F. Supp. 1555, 1557 (S.D. N Y. 1984)

(admralty); United States v. Tinber Access Indus. Co., 54 F.R D

36 (D. O. 1971) (logging contract).

United States v. Tinber Access Indus. Co., supra, is close

to the point but not on all fours wth our overpaynent issue.
The United States, as trustee for an Indian tribe, sued the

def endant | ogger, asserting breaches of a | ogging contract, for
$47,561. 06. The defendant counterclai med under the sane
contract, alleging that the Governnent owed it $109, 870. 85, and
argued that, although it could not have full recovery on the
counterclaim it was entitled to a credit of $47,561. 06 as
recoupnent and, beyond that, affirmative recovery of $10, 000
under the Tucker Act, 28 U. S.C. sec. 1346(a)(2) (1994) (%10, 000
being the jurisdictional limt on Tucker Act clains in the

District Court??). The Government argued that sovereign inmunity

40There is no such nonetary limtation on contractual clains

against the United States in the Court of Federal C ains, 28
US C sec. 1491 (1994), and the District Court in United States
(continued. . .)
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barred any affirmative recovery by the defendant. The District
Court agreed with the defendant and allowed an affirnative
recovery to the extent of $10,000. However, it denied other,
perm ssive counterclains sought to be brought by the | ogger's
surety, but only on the ground that these counterclains were
brought against the United States not in its capacity as trustee
for the Indian tribes, but inits own capacity, so that they were
unaut hori zed under Fed. R Cv. P. 13, because sovereign immunity
operated with respect to these other counterclains.

The fact that no statute-of-limtations problemfigures in

United States v. Tinber Access Indus. Co., supra, does not

distinguish it fromour case: There, the doctrine of recoupnent
was needed to support the defendant's main counterclai magai nst
the Governnent's claimof sovereign imunity, whereas in our case
recoupnent is needed to support petitioner's defense against the
bar of the statute of Iimtations. The fact that the defendant

in United States v. Tinber Access Indus. Co., supra, could still,

after the decision in the case, bring suit in the Court of Cains

for the bal ance of its counterclaimneans that to limt

40(...continued)
v. Tinber Access Indus. Co., 54 F.R D. 36 (D. O. 1971), left
open the possibility that the defendant | ogger could recover the
bal ance of its counterclaimin the Court of Clains (as it was
then called), 54 F.R D. at 38-39. The District Court held that
all owi ng the $10,000 recovery in the District Court would not be
the prohibited splitting of the cause of action.
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recoupnment there didn't elimnate all opportunity for the
defendant to obtain conplete justice with respect to the
transaction in issue, whereas barring recoupnent in our case
woul d anmount to denying conplete justice. To allow an
affirmative recovery arising fromthe sane transaction to bar or

[imt recoupnent (as the District Court in United States v.

Ti nber Access Indus. Co., supra, refused to do) does | ess

violence to the idea of doing conplete justice with respect to
the one transaction than would allowi ng an unrelated affirmative
recovery (like that in our case with respect to the previously
taxed property credit) to have such a limting effect. Thus,

there was nore reason in United States v. Tinber Access | ndus.

Co., supra, than there is in our case to limt recoupnent by the
anmount of the affirmative recovery, and nevertheless the District

Court didn't do so. United States v. Tinber Access |Indus. Co.,

supra, which is cited and di scussed at sonme length in 6 Wight et

al ., Federal Practice & Procedure, sec. 1427, at 197-198 n.8 (2d

ed. 1990), illustrates the point that another affirmative

recovery with its own independent jurisdictional basis, even when

it arises fromthe sanme transaction from which a recoupnent

defense or counterclaimarises, does not bar or limt recoupnent.
It is appropriate to use these non-tax cases, and nost

especially Reiter v. Cooper, in the tax area. Reiter v. Cooper

not only cited Bull v. United States at a crucial point inits
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argunent, 507 U.S. at 265. It also used several recoupnent cases
out si de bot h bankruptcy and tax to support the proposition that
there is a "general principle of recoupnment”, which has force in
t he absence of explicit Congressional prohibition, id.; cf.

United States v. Dewey Freight Sys., Inc., 31 F.3d 620, 623 (8th

Cir. 1994). Standard jurisdictional principles typically operate

in the sane fashion in tax as in all other areas of the | aw

United States v. Forma, 42 F.3d at 766 (citing United States v.
Dalm 494 U. S. at 608-611).

So long as the recoupnent claimis only allowed to of fset
the Governnent’s claimfromthe transaction in issue, and not to
exceed any anount determined to be owng to the Governnent that
al so arises fromthat transaction, all sensible requirenents are
met. The statenment of the Court of Appeals for the Second
Crcuit in a tax case that, despite sovereign immunity, a
def endant may, w thout statutory authority, recoup on a
counterclaiman amount equal to the principal claim United

States v. Forma, 42 F.3d at 764 (citing United States v. United

States Fidelity & Guaranty Co., 309 U S. 506, 511 (1940)),

supports ny view. 4

“United States v. Forma, 42 F.3d 759, 767-768 & n. 11 (2d

Cr. 1994), did not involve equitable recoupnent, although that
doctrine is discussed briefly. Rather, it involved an unrel ated
ti me-barred counterclai mby taxpayers in a suit where the United

States originally sought to reduce tax assessnents relating to
(continued. . .)
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Concl usi on

In sum in the circunstances of this case, equitable
recoupnent properly would only be allowed as an of fset agai nst
(and only up to the amount of) the deficiency as we woul d have
redetermned it in the absence of the previously taxed property
credit. The previously unclained credit that respondent allowed
has no bearing on the issue arising out of the date-of-death
val uation of the shares, and should also be paid to petitioner.
Thus, petitioner should be paid in the end the anount

a==c¢- (d-r)
(d >r),
where a is the amount of the overpaynent to be paid, c is the
credit for the tax on prior transfers that respondent allowed in
the statutory notice, d is the deficiency as we wuld have
redetermined it if the credit had been clainmed on the estate tax

return or paid admnistratively, and r is the offset to that

41(...continued)
the sanme years to judgnent and then voluntarily agreed to the
dism ssal of its clains. The Court of Appeals held that there
was no basis for jurisdiction over the counterclaimand therefore
remanded the case to the District Court with a direction to
dism ss the counterclaim In the discussion of equitable
recoupnent, which the parties agreed was not available to the
taxpayers in the case, there is nention that the single-
transaction requirenent was not satisfied. There is, however, no
mention of any no-affirmative-recovery requirenent, in the
di scussion of either equitable recoupnent or the counterclains.



- 99 -
deficiency resulting fromour application of equitable
recoupnent, which can't exceed the anmount of that deficiency.

| would find that respondent's overpaynent argunent doesn't
prevent the application of equitable recoupnent. This would
allow us to consider all the other issues, on which | would al so
find in favor of petitioner. Consequently, | would apply

equi tabl e recoupnent in favor of petitioner.



