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MVEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to section 7443A(b)(3)! and Rules 180, 181, and 182.

L Unl ess otherwi se indicated, all section references are
to the Internal Revenue Code in effect for the years in issue.
All Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.



Respondent determ ned a deficiency in petitioners' 1995
Federal inconme tax in the amount of $3,272 and an accuracy-
related penalty under section 6662(a) for negligence or
intentional disregard of rules or regulations in the anmount of
$654.

The issues for decision are as foll ows:

(1) \Wether petitioners are entitled to certain clained
item zed deducti ons.

(2) \Wether petitioners are entitled to certain clained
Schedul e C deducti ons.

(3) Wether petitioners are entitled to an earned incone
tax credit.

(4) \Wether petitioners are |liable for the accuracy-rel ated
penal ty under section 6662(a) for negligence or intentional
di sregard of rules or regulations.

Backgr ound

Petitioners resided in Trenton, New Jersey, at the tine the

petition was filed. 1In their anended petition, petitioners

assert the follow ng:

Al'l the adjustnments made are incorrect. |RS had no
grounds for nmaking any changes in ny report as
submtted. I|IRS had no reference and/or informations

over and above ny report to justify any clainm(s) of
defi ci ency.

The anmended petition was filed in this case on January 20,

1998. Respondent's answer was filed February 2, 1998. By notice
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dat ed August 12, 1998, this case was set for trial at a session
comenci ng i n Phil adel phia, Pennsylvania, on Novenber 2, 1998.
At the calendar call, petitioner Abdus-Salaam Mihsin (petitioner)
appeared and orally nmoved for a continuance. Respondent's
counsel advised that petitioners had not communi cated and
cooperated wth respondent’'s counsel. The Court advised
petitioner of the requirenent to communi cate and cooperate with
respondent’'s representatives. Also the Court was advised that
petitioner was in the process of talking wth a representative of
the Villanova Tax Clinic.? Based on these circunstances,
including the indication that petitioners would cooperate in an
attenpt to settle and/or narrow the issues, the case was
continued fromthe Novenber 2, 1998, Phil adel phia, trial session.
The matter was not resolved. The case was again set for a
trial session beginning February 22, 1999, in Phil adel phi a.
Petitioner appeared at the cal endar call and nmade an oral notion
to dismss the case for lack of jurisdiction and, in the
alternative, a notion for a continuance. The Court denied the
nmotions and set the matter for trial on the afternoon of February
22, 1999. Wen the case was called for trial, petitioner and

counsel for respondent appeared. Petitioner provided the Court

2 An attorney fromthe clinic advised the Court that he was

considering entering an appearance dependi ng upon his
communi cations with petitioners. The clinic attorney did not
enter an appearance in this mtter.



with a trial nenorandum Petitioners enunerated seven nunbered

i ssues in the nenorandum none of which related to the
adjustnents in the notice of deficiency. The issues set forth by
petitioners related to the authority of the Internal Revenue
Service (IRS) to proceed in this matter and the jurisdiction of
this Court. Respondent's counsel advised the Court that
petitioners had failed to respond to attenpted conmmuni cati ons.

Upon a review of petitioners' trial nmenmorandum the Court
advi sed petitioner that it was incunbent upon himto address the
adjustnents set forth in the notice of deficiency. The Court
expl ained that petitioners needed to present evidence, by way of
testinony or docunents, with respect to the adjustnents. The
Court further explained that petitioners would be given a limted
opportunity to present argunent relating to issues set forth in
their trial menorandum and that the Court m ght consider inposing
a penalty under section 6673(a)(1l) if petitioners pursued
argunents that were primarily for delay or were frivol ous or
groundl ess.

A review of this record, which includes a copy of
petitioners' 1995 Federal inconme tax return and the notice of
deficiency dated August 27, 1997, reflects that petitioner is an
Islam c religious |leader (an Imam in the Trenton, New Jersey,
community. Petitioner asserts that he travels to places of

wor shi p and conducts visitations on a daily basis. Petitioner



reported gross receipts fromthis activity in the anmount of
$3, 121 and expenses of $7,923. Petitioners also reported wages
of $30,322 and total item zed deductions of $13,734. Wth
respect to the item zed deductions, respondent disallowed $4, 211
of claimed charitable contribution deductions and $8, 173 of
m scel | aneous item zed deductions. The above adjustnments, which
caused an increase in the taxable income, resulted in a
conput ati onal adjustnent reducing the earned incone credit to
zero.
Di scussi on

Petitioners, despite having been adnoni shed by the Court,
did not present any evidence (docunents or testinony) to support
entitlenent to the clained deductions. As we have stated on many
occasi ons, deductions are a matter of |egislative grace, and a
t axpayer bears the burden of proving that he is entitled to any

deductions clainmed. See |INDOPCO,_ Inc. v. Conm ssioner, 503 U S.

79, 84 (1992). To the extent that petitioner suggests that the
| RS does not have the power to exam ne tax returns or that this
Court does not have jurisdiction, we see no need to refute such
argunents which have no colorable nerit. See Crain v.

Comm ssioner, 737 F.2d 1417 (5th Cr. 1984). The Court of

Appeals for the Third Crcuit indicated approval of Crain v.

Conm ssioner in Sauers v. Conm ssioner, 771 F.2d 64, 67 (3d Gr

1985), affg. T.C. Meno. 1984-367; see al so Matthews v.
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Comm ssioner, T.C Meno. 1995-577, affd. w thout published

opinion 106 F.3d 386 (3d Cir. 1996). Since there is no evidence
inthis record fromwhich the Court can nake findings as to
petitioners' clainmed deductions, respondent's determnation is
sust ai ned.

Respondent determ ned petitioners were |iable for the
accuracy-rel ated penalty under section 6662(a) for 1995. The
accuracy-related penalty is equal to 20 percent of any portion of
an under paynent of tax required to be shown on the return that is
attributable to the taxpayer's negligence or disregard of the
rules or regulations. See sec. 6662(a) and (b)(1). "Negligence"
consists of any failure to nmake a reasonable attenpt to conply
with the provisions of the Internal Revenue Code. Sec. 6662(c).
"Di sregard" consists of any carel ess, reckless, or intentional
disregard. 1d.

It is the taxpayer's responsibility to establish he is not
liable for the accuracy-related penalty inposed by section

6662(a). See Rule 142(a); Tweeddale v. Conm ssioner, 92 T.C

501, 505 (1989). Petitioner failed to explain adequately the
nature of his business and how cl ai med expenses related to that
business. He further failed to present any evidence as to
item zed deductions. On the basis of the entire record, we
conclude that petitioners have not established the underpaynent

of tax was due to reasonabl e cause and that they acted in good



faith. Accordingly, we hold petitioners are liable for the
accuracy-rel ated penal ty.

The Court hereby puts petitioners on notice that in any
future proceedings instituted by themprimarily for delay, or
where their position in such proceeding is frivolous or
groundl ess, they will be subject to a penalty not in excess of
$25, 000 pursuant to section 6673.

To reflect the foregoing,

Decision will be entered

for respondent.




