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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
GALE, Judge: Respondent determ ned the foll ow ng
deficiencies in, and additions to, petitioners' Federal

t axes.

i nconme



Petitioner Janes B. Mirtaugh:

Addition to Tax Addition to Tax
Year Deficiency | Sec. 6651(a) Sec. 6654
1987 [ $24,520 $4, 748 $361
1988 20, 939 3,124 738
1990 20, 349 3,925 998
1991 6, 737 1, 460 331
1992 4,554 1,105 192

Petitioner Joan E. Mirtaugh:

Addition to Tax Addition to Tax
Year Deficiency |Sec. 6651(a) Sec. 6654
1987 |[$2,075 $100 $0
1988 1,901 29 0
1992 3,098 168 0

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

The parties agree that petitioners are entitled to joint
filing status. Petitioners filed all of their joint tax returns
for the years in issue between May 1995 and March 1996, after the
notices of deficiency in this case were issued. Petitioners
submtted three returns for tax year 1990. Petitioners' tax

returns reported the follow ng information:



Year Return Date | Tax W t hhol di ng | Over paynent
1987 |5/11/95 $5, 515 $7, 208 $1, 693
1988 |5/13/95 5, 366 10, 328 4,952
1990 |1/15/96 5, 564 6, 919 1, 355
1990 |2/26/96 6, 709 6, 919 210
1990 |3/15/96 5,942 6, 919 977
1991 |5/15/95 2,321 3,039 718
1992 |5/16/95 0 2,563 2,563

The parties agree that

st at ed bel ow,

be as foll ows:

i f

the revised deficiencies and additions to tax

Addition to Addi tion

Statutory |Deficiency/ Tax to Tax
Year Defici ency | (Over paynent) Sec. 6651(a) Sec. 6654
1987 [$ 5,515 (%1, 693) $ O $0
1988 5, 366 (4,952) 0
1990 12, 328 5,409 1,352 305
1991 2,321 (718) 0 0
1992 4,114 1,551 388 55

respondent prevails on the issues as

wi |

Petitioners concede that the overpaynents are barred by section

6511(b) (2)(B).

We nust decide the follow ng issues:

(1) Whet her

i ncone,

petitioners are required to include,

as ordinary

the entire distribution of $25,313.22 received by Janes
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Murtaugh fromthe Union Canp Corporation retirenment plan for the
taxabl e year 1990. W hold that petitioners are required to
include the entire distribution as ordinary incone.

(2) Whether petitioners are entitled to an ordinary, rather
than a capital, loss in the amount of $59, 700 fromthe
foreclosure in 1992 of petitioners' two tinmeshare units in a
resort lodging facility. W hold that petitioners are entitled
to an ordinary | oss.

(3) Whether petitioners are liable for additions to tax for
failure to file and for failure to pay estimated tax. W hold
that petitioners are liable for additions to tax to the extent
provi ded in the opinion.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. W
incorporate by this reference the stipulation of facts and
attached exhibits. At the time of filing the petition,
petitioners resided in Tuckahoe, New YorKk.

| ssue 1. Distribution Under a Qualified Plan

In 1990, petitioner Janes Murtaugh (petitioner) received a
distribution fromhis qualified pension plan at Union Canp
Corporation. The gross distribution fromthe pension plan was in
t he amobunt of $25,313.22, conposed of an actual distribution of
$16, 203. 29, and an anmpunt of $9,109.93 that offset an outstanding
| oan principal. Petitioner received the gross distribution

because he ceased enpl oynent with Union Canp and his
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participation in the plan was termnated. At sonme point prior to
the gross distribution petitioner had taken out a | oan or | oans
fromhis pension plan account to pay for the education of
petitioners' three children and to nmake inprovenents to
petitioners' residence, resulting in the outstanding | oan bal ance
of $9,109.93 at the tinme of the gross distribution.

A statenment of petitioner's pension plan account as of April
30, 1990, the effective date of petitioner's termnation fromthe
pl an, indicated that there was an attached check in the amount of
$16, 203. 29, and that the outstanding | oan bal ance of $9, 109. 93
woul d be included in the gross distribution for purposes of
determ ning taxable income. On the Form 1099R issued to
petitioner, the plan adm nistrator reported the gross
distribution as a taxable distribution of $25,313.12, indicating
that this anount included a defaulted |oan of $9,109.93. The
Form 1099R i ndi cated that no anount of the gross distribution was
eligible for a capital gains election.

Al'l of petitioners' tax returns for the years in issue were
submtted to the Internal Revenue Service after the notices of
deficiency in this case were issued. Petitioners did not pay any
tax for the 1990 taxable year except withholding tax. Wth
respect to the 1990 taxable year, petitioners filed a tax return
and two anended returns during the first 3 nonths of 1996. There
are inconsistencies within each return, and inconsistencies

bet ween the returns. Petitioners' first tax return for 1990
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(original return) was submtted in January 1996. On the original
return, petitioners attenpted to el ect 5-year averagi ng and
capital gains treatnent. On the original return, petitioners
reported a gross distribution of $25,313, indicating that $9, 202
was the taxabl e anpbunt and $3, 324 was capital gain. Petitioners
subm tted an anended return for 1990 (first anended return) in
February 1996, on which petitioners did not elect 5-year
averaging or capital gains treatnent. On the first anmended
return, petitioners reported a gross distribution of $25, 313,

i ndi cating that $9,202 was the taxable amount. Petitioners

subm tted anot her anended return for 1990 (second anmended return)
in March 1996, on which petitioners attenpted to el ect 5-year
averaging and capital gains treatment. On the second anmended
return, petitioners reported a gross distribution of $16, 203,

i ndi cating that $12, 706 was t he taxabl e amount and $3, 437 was
capital gain.!?

| ssue 2. Capital or Ordinary Loss

On January 24, 1988, petitioners purchased a 25-percent
timeshare interest in each of two condom niumunits (the
timeshares) in B Mae's Resort in Glford, New Hanpshire, a sk
and | ake resort area. The tinmeshares were purchased for a total

of $89,700. During tax years 1988 and 1989, petitioners had

1 W note that $12,706 plus $3,437 equals $16, 143, not
$16, 203.
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rental income fromthe tineshares of $3,480 and $3,579. 36,
respectively.

Prior to the purchase of the tineshares, petitioner had sone
previ ous experience with owing rental property. Petitioner had
pur chased a condom ni um on Cape Cod, Massachusetts, in 1985, and
sold it in 1988 at a profit of around $20,000 to $25, 000.
Petitioner rented the Cape Cod property to one individual as a
residence. Petitioner decided that he could do better by renting
a property at $110-$150 per night, simlar to a hotel or notel.
Petitioner | ooked at properties in Olando, Florida, and Mrtle
Beach, South Carolina, and other places along the east coast.
Petitioner's investigation reveal ed that southern | ocations were
patroni zed heavily in the winter and lightly in the sumrer.
Petitioner saw advantages with B ' Mae's Resort. The resort was
| ocated on a resort |ake, was close to snow skiing facilities,
and was al so a suitable venue for viewing fall foliage. Thus,
petitioner expected it would be well patronized for several
mont hs out of the year. In addition, the timeshare interests
offered for sale by B Mae's were suites, and petitioner thought
that suites, conpared with single roons, would be an advantage to
famlies. Wen B Mae's decided to add a new wi ng of condom ni uns
and offered quarter (13-week) tineshare interests in the
properties, petitioner decided to purchase the tineshares.

Petitioner felt that the tineshares had a good potential for
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generating cash-fl ow over and above expenses. Petitioner used
profits fromthe sale of the Cape Cod property to purchase the
ti meshares.

B'Mae's was a resort hotel with approximately 24-30 total
units, half of which were single roons and half of which were
suites. B Mae's owned and rented out the single roons itself,
and offered the suites for sale as condom niuns or tineshares.
Petitioner had an agreenent with B Mae's whereby B Mae's woul d
manage the rental of the timeshares, including pronotional
advertising, rental contracts, housekeeping, replenishnment of
inventory, and guest registration, for a fee of 40 percent of
rents paid. This was the standard agreenent that B Mae's had
offered to other condom niumowners for renting the suites.

B' Mae' s exclusively handled the rental of the tineshares.
Petitioner did nmake people aware that he had the tineshares for
rent, but no actual rentals occurred based on those efforts.

Petitioner visited the tinmeshares approxi mately once a year
from1988 to 1992. He stayed at one of the tinmeshares during his
visits, usually for 2 nights and usually in the off-season. He
did not use the pool or the | ake when he visited the tinmeshares,
al t hough he woul d eat dinner and Sunday brunch at the resort
facility. He once brought his daughter al ong and once brought
his son. Petitioners did not take any depreciation on the

timeshares. |In preparing to buy the tineshares from B Me's,
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petitioner did not prepare an econom c projection or cash flow
anal ysi s, but he considered the nunber of days of rental and
costs invol ved.

After 2 years, when it was clear that the rentals were not
generating a positive cash flow, petitioner spoke with B Mae's
about why there were not nore rentals. However, petitioner did
not put nuch effort into trying to rent the tinmeshares on his
own. For instance, he did not advertise. He nmade only one m nor
suggestion about inproving the rentals. Petitioner only
occasionally comunicated with B Mae's. For instance, B Mae's
contacted petitioner about using one of the tinmeshares during a
t el ephone strike in New Hanpshire. He did not maintain books and
records for the tinmeshares other than the records he got from
B Mae's. He did not naintain a separate bank account for the
ti meshares. However, petitioner was engaged in a consulting
activity separate fromhis job, and he maintai ned books and
records and a separate account for the consulting activity. The
primary source of petitioners' inconme during the years in issue
was their wages.

B' Mae's had given petitioner sonme information, in the form
of brochures, suggesting that petitioner did not need to be
actively involved in the renting of the property for it to
generate cash flow. Petitioner understood that B Mae's woul d

take care of all day-to-day aspects of renting the tinmeshares.
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During tax year 1992, the Bank of New Hanpshire forecl osed
on the timeshares. Petitioners received $15,000 in proceeds for
each unit, resulting in a loss totaling $59, 700.
OPI NI ON
Petitioners have the burden of proof for all of the issues

di scussed below. Rule 142(a); Wl ch v. Helvering, 290 U S 111

115 (1933).

| ssue 1. Distribution Under a Qualified Plan

Petitioners argue that the $9,109.93 anount of the
out standi ng | oan proceeds was not incone to them when the gross
di stribution was received.? W disagree. Petitioner received a
gross distribution of $25,313.22 fromhis pension plan account,
and this anmount was reduced, or offset,® by the anbunt of the
out st andi ng | oan bal ance of $9,109.93. Petitioner received a

check for only $16, 203. 29 because of the outstandi ng | oan.

2 For conveni ence, we occasionally refer to the | oan or
| oans as a loan. W do not nake a finding that this case
i nvol ved one | oan rather than multiple | oans. As discussed
infra, there is very little evidence about the loan or loans in
guesti on.

3 A proposed regul ation issued by respondent uses the term
"plan loan offset" to refer to the anount of an outstanding | oan
that is deducted fromthe account bal ance upon distri bution.

Sec. 1.72(p)-1, QRA-13, Proposed Incone Tax Regs., 60 Fed Reg.
66233, 66237 (Dec. 21, 1995). Proposed regulations carry no nore
wei ght than a position advanced by respondent on brief. FE W
Wolworth Co. v. Conm ssioner, 54 T.C 1233, 1265-1266 (1970).

Qur use of the word "offset" does not indicate any reliance on

t he proposed regul ati on.
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Therefore, he in effect repaid the |l oan out of his pension plan
account .

If the | oan proceeds were taxed when first received by
petitioner, taxing themat the tinme of the gross distribution
woul d | ead to double taxation of the same funds, a result

generally to be avoided. See Canpbell v. Conm ssioner, 108 T.C.

54, 67-68 (1997). However, petitioners are required to show that
the | oan proceeds were taxed when first received in order to
avoid taxation at the tinme they were of fset against the gross
di stribution, and they have not done so. Petitioners make no
al l egation or argunent that the | oan proceeds were taxed when
first received, and the avail abl e evidence suggests ot herw se.
First of all, petitioner received a statement fromthe plan with
respect to the gross distribution that indicated that the
$9, 109. 93 | oan proceeds would be included in the gross
distribution for purposes of taxable incone. Thus, the plan
adm ni strators believed, and so advised petitioner, that the |oan
proceeds were includable in incone.

Moreover, it appears that the loan to petitioner was not
i ncome when received because it was a | oan of $10,000 or |ess.
In general a loan froma qualified plan to a plan participant is
treated as a distribution fromthe plan under section 72(p)(1),
and therefore included in inconme under section 72. See sec.
402(a). However, section 72(p)(2)(A) provides an exception to

the general rule for certain | oans, and petitioner's | oan appears
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to have satisfied the basic requirenents of the exception.
Petitioners have presented no evidence of the terns of the | oan
in question. Although we need not, and do not, nmake a finding to
this effect, we think it probable that the |loan to petitioner
qualified for the exception. |If the $9,109.93 loan fell under
t he exception of section 72(p)(2), it would not have been a
di stribution when received, but rather would have sinply been a

| oan, not taxable to the borrower. Conmi ssi oner v. | ndianapolis

Power & Light Co., 493 U. S. 203, 207 (1990). 1In any event,

petitioners have presented no evidence to show that the | oan was
in fact includable in income when received. The nere fact that
the | oan proceeds were offset against the bal ance of petitioner's
account before the gross distribution, so that petitioner
received only $16, 203. 29, does not prevent the $9,109.93 from
bei ng i ncone to petitioner.

Petitioners argue that section 72(e)(4)(A) provides the
relief they seek. However, section 72(e)(4)(A) does not apply in
this case. Section 72(e)(4)(A) applies if an individual
"receives * * * any anount as a |oan" under an annuity contract.
Thus, if section 72(e)(4) (A were to have any application on the
facts of this case, it would have been when petitioners received
the proceeds of the |oan in question, not when the gross
di stribution was nade. Moreover, section 72(e)(4)(A nerely
desi gnates | oans under annuity contracts as anounts "not received

as an annuity". Petitioners incorrectly conclude that any anount
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not received as an annuity is not includable in inconme. See sec.
72(e) (2) (B)

Wth respect to the actual distribution of $16,203.29, which
petitioners agree nmust be included in incone in sone form
petitioners attenpted to el ect 5-year averaging and capital gains
treatment in the second anmended return for tax year 1990.4
Respondent argues that petitioners do not qualify for either 5-
year averaging or capital gains treatnment because the el ections
were untinely, and that petitioners have failed to prove that
they qualify for capital gains treatnent in any event.

Section 402(e) permts a taxpayer to el ect 5-year averaging.
Wth 5-year averaging, the tax is inposed in the year of
di stribution, but the anpunt of the tax is equal to the tax on
1/5 of the distribution nultiplied by 5, giving the taxpayer the
advantage of lower tax rates on the smaller anmount of incone.?®
Under section 11.402(e)(4)(B)-1(c)(1), Tenporary I|Incone Tax
Regs., 40 Fed. Reg. 1016 (Jan. 6, 1975), an election for 5-year

averagi ng nust be made within the tinme for filing a claimfor

4 The second anended return is the only return that can be
read consistently with petitioners' position on brief.

5 Sec. 402(e) permts 5-year averaging. Prior to the Tax
Ref orm Act of 1986 (TRA 1986), Pub. L. 99-514, 100 Stat. 2085,
sec. 402(e) of the Code as then in effect permtted 10-year
averaging. TRA 1986 prospectively elimnated 10-year averagi ng,
but grandfathered the existing availability of 10-year averagi ng
for persons who attained age 50 before Jan. 1, 1986. See TRA
1986, sec. 1122(h)(5), 100 Stat. 2471-2472. Respondent concedes
on brief that petitioner had reached age 50 before Jan. 1, 1986.
Nevert hel ess, petitioner sought to use 5-year averaging.
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refund under section 6511. See also section 1.402(e)-3(c)(1),
Proposed | ncone Tax Regs., 40 Fed. Reg. 18810 (Apr. 30, 1975).°
In this case, petitioners have stipulated that their clains for
refund for tax years 1987, 1988, and 1991 were barred by section
6511(b)(2)(B). Petitioners made no such stipulation with respect
to tax year 1990.7 For tax year 1990, petitioners did not file a
return until on or around January 15, 1996, and had not paid any
tax by that date, except w thholding tax. Pursuant to section
6513(b) (1), petitioners are deened to have paid the w thhol di ng
tax on April 15, 1991. Because petitioners did not file a return
before receiving the notice of deficiency, the tine period in

whi ch they nust claimany refund is 2 years fromthe tine the tax

was paid. See Conm ssioner v. lLundy, 516 U S _ |, , 116

S.C. 647, 652 (1996). Thus, when they filed their original
return for tax year 1990 they were barred fromclaimng a refund.

Consequent |y, under section 11.402(e)(4)(B)-1(c)(1), Tenporary

6 Respondent relies on the proposed regul ations in her
brief. As already noted, proposed regulations carry no nore
wei ght than a position advanced by respondent on brief. FE. W
Wolworth Co. v. Conmm ssioner, supra. However, the tenporary
regul ations, not cited by respondent, are identical, in al
respects relevant for this case, to the proposed regul ati ons.
See Hall v. Conm ssioner, T.C Meno. 1991-133. |n general
tenporary regulations remain in effect until replaced by final
regul ations or wwthdrawn. [d. The tenporary regulations in this
case have been neither replaced nor withdrawn, so we rely on
t hem

" O course, petitioners did not allege that there was an
over paynment with respect to tax year 1990, so there was no
apparent need for such a stipulation.
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| ncone Tax Regs., 40 Fed. Reg. 1016 (Jan. 6, 1975), petitioners
are barred fromelecting 5-year averaging.?

Petitioners have al so not denonstrated that they are
eligible for capital gains treatnent. They have presented no
evi dence or argunent attenpting to establish that they are
entitled to capital gains treatnment. Prior to 1986, section
402(a)(2) of the Code as then in effect permtted capital gains
treatnment for the portion of certain lunp sumdistributions from
pension plans that was attributable to plan participation before
1974. The Tax Reform Act of 1986 (TRA 1986), Pub. L. 99-514, 100
Stat. 2085, prospectively elimnated capital gains treatnent for
lump sumdistributions. However, taxpayers who attai ned age 50
before January 1, 1986, could elect to have the pre-TRA 1986 | aw
apply. See TRA 1986, sec. 1122(h)(3)(A, (O, 100 Stat. 2470-
2471. Respondent concedes on brief that petitioner had reached
age 50 before January 1, 1986. Thus, petitioner neets the
threshold requirenent of the transitional relief. However,
petitioner nmust still satisfy the requirenents of the pre-TRA
1986 law in order to get capital gains treatnent. Under the pre-
TRA 1986 | aw, capital gains treatnment was available only if the

t axpayer was an active participant in the plan prior to January

8 The sane would be true if petitioners had attenpted to
el ect 10-year averaging. Even if petitioners nmet the age
requirenment for the transitional relief provided in TRA 1986,
sec. 1122(h)(5), 100 Stat. 2471-2472, application of that
provision would still require a valid election under sec.
402(e) (4) (B)
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1, 1974. See sec. 402(a)(2) of the pre-TRA 1986 Code.
Petitioners have presented no evidence to show that petitioner
was a participant in the plan before January 1, 1974. Therefore
petitioners have failed to prove that they are eligible for
capital gains treatnent. On the other hand, there is evidence in
the record supporting their ineligibility. The Form 1099R t hat
petitioner received with respect to the gross distribution states
that no part of the gross distributionis eligible for capital
gains treatnent. W hold that petitioners are not eligible for
capital gains treatnment wth respect to any part of the gross
distribution. Accordingly, petitioners nust include the entire
$25,313.22 distribution as ordinary income during tax year 1990.

| ssue 2. Capital or Ordinary Loss

There is no question in this case that the forecl osure of
the ti meshares was a sal e or exchange under which | oss was
realized, and hence recogni zed. Sec. 1001(a) through (c);

Hel vering v. Hammell, 311 U S. 504 (1941). The only question is

the character of that |loss. Section 1221(2) provides that
certain property used in a trade or business is not a capital

asset.® The parties agree that this issue turns on whether the

°® The type of property to which sec. 1221(2) applies is
property of a character which is subject to the all owance for
depreci ation, or real property, used in the taxpayer's trade or
business. There is no evidence in this case concerning the
preci se property interest that petitioners had in the tineshares.
For instance, there is no evidence establishing that the
ti meshares were undivided partial fee interests, and therefore

(continued. . .)
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ti meshares were used in a trade or business. |If so, petitioners
are entitled to an ordinary loss; if not, petitioners nust take a
capital |oss.
The Supreme Court has stated that
to be engaged in a trade or business, the taxpayer nust
be involved in the activity wwth continuity and
regularity and that the taxpayer's primary purpose for
engaging in the activity nust be for incone or profit.

* * * [ Conm ssioner v. Goetzinger, 480 U S. 23, 35
(1987).]

On brief, respondent does not dispute that petitioner intended to
make a profit as his primary purpose for acquiring the

ti meshares; respondent chooses instead to focus on other factors
relating to the question of whether petitioner was engaged in a
trade or business. W find that petitioner's primary purpose for
purchasing the timeshares was profit. He chose B Mae's not based
on his personal preferences for a vacation spot but on what he

t hought woul d be a viable location for turning a profit. He

t hought about the costs and potential rental inconme. He visited
the property only sparingly, and usually in the off-season. His

purpose for visiting the property was to check up on it, not to

°C...continued)
real property. See, e.g., Anmes v. Comm ssioner, T.C Meno. 1990-
87, affd. wi thout published opinion 937 F.2d 616 (10th G r
1991), affd. sub nom Lukens v. Conmm ssioner, 945 F.2d 92 (5th
Cr. 1991), affd. w thout published opinion sub nom Chesser v.
Comm ssi oner, 952 F.2d 411 (11th GCr. 1992), affd. sub nom
Hi | debrand v. Comm ssioner, 967 F.2d 350 (9th Cr. 1992).
Nonet hel ess, respondent does not dispute that the tinmeshares are
included within the type of property to which sec. 1221(2)
applies if such property is used in the taxpayer's trade or
busi ness.
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take a vacation. It is true that petitioners had other jobs and
that they |ost rather than nmade noney on the tinmeshares, but we
are persuaded that the primry purpose for purchasing the

ti meshares was to nmake a profit.

Merely because petitioner sought to nake a profit does not

mean that he was engaged in a trade or business. To be engaged
in a trade or business, there must be continuity and regularity

to the activity. Conm ssioner v. Goetzinger, supra; see Flint

v. Stone Tracy Co., 220 U. S. 107, 171 (1911). Respondent

stresses that this case is appealable to the Court of Appeals for
the Second Circuit and that we nust, therefore, follow the | aw of
the Second Circuit. |In this regard, respondent relies nost

heavily on Gier v. United States, 218 F.2d 603 (2d Cr. 1955),

affg. per curiam 120 F. Supp. 395 (D. Conn. 1954). Petitioner
relies on three Tax Court cases and one Second Circuit case,

Glford v. Conm ssioner, 201 F.2d 735, 736 (2d Cir. 1953), affg.

a Menmorandum Opinion of this Court, and attenpts to distinguish
Gier fromthis case.

In Glford, the taxpayer inherited fractional interests in
several buildings in the 700 bl ock of Third Avenue in New York
Cty. Two sisters of the taxpayer and anot her person acquired
simlar interests in the sanme manner as the taxpayer. The
t axpayer and the other owners hired a real estate firmto manage
all the properties as a unit and to account to each owner for his

or her share of incone. The Court of Appeals held:



- 19 -

Al though it does not appear that the * * *
[taxpayer] did anything herself in connection with the
managenent of these * * * puil dings, an appreciable
anmount of tinme and work was necessarily required on the
part of the managing agent. And if such managenent was
a "trade or business,” the * * * [taxpayer] was so
engaged al t hough she acted only through an agent.
[Glford v. Comm ssioner, 201 F.2d 735, 736 (2d Cr
1953) . ]

The principle of Glford was nore recently reaffirnmed by

this Court in Wiyte v. Conmm ssioner, T.C. Menp. 1986-486 n. 22

("It is well settled that where an agent is acting on behal f of

an owner in managing a business, the owner is still considered to
be engaged in a trade or business." (Enphasis added.)), affd.
852 F.2d 306 (7th Gr. 1988). W |ook to whether soneone acting
as an agent on behalf of petitioner to manage the tineshares was
engaged in activities sufficient torise to the level of a trade
or business. W find that B Mae's was engaged in a trade or
business with respect to renting the tinmeshares. To use the

| anguage of the Court of Appeals, "an appreciable amount of tinme
and work was necessarily required on the part of" B Mae's.

Glford v. Conm ssioner, supra at 736. B' Mae's was in the

busi ness of operating a resort hotel, and this included renting
its own single-roomunits. However, B Mae's al so nmanaged the
rental of the suite units, including tineshares, owned by others.
B' Mae's took care of rental contracts, pronotional adverti sing,
housekeepi ng, replenishnment of inventory, and guest registration.

In short, B Mae's' function with respect to the tineshares and to
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other suites was simlar to its function with respect to its own
r oomns.

We believe the record in this case, although sparse,
establishes that B ' Mae's was acting as petitioner's agent when it
undertook the various activities incident to renting out the
timeshares. Petitioner's uncontroverted testinony was that
B' Mae's undertook the advertising, guest registration,
housekeepi ng, and inventory repl eni shnent in exchange for a fee
equal to 40 percent of the proceeds of any rentals. Docunents in
evi dence substantiate this fee arrangenent.

Respondent argues that B Mae's was a conpetitor of
petitioners with respect to rentals at the resort. It is true
that B Mae's rented its own units as well as the tinmeshares of
petitioners and units of other owners. However, B Mae's could
retain 40 percent of rent receipts on any rental of petitioners
ti meshares, and B Mae's had none of the risks of ownership. This
was the standard arrangenent that B Mae's had offered to other
owners. We think B Mae's proposed and accepted a 40-percent fee
because it was advantageous to B Mae's, despite the fact that
B'Mae's was also renting its owmn units. B Mae's initially nmade
nmoney on the sale of suites to petitioners and the ot her owners,
and the only way B Mae's could continue to nake noney on the
suites was to be paid for managing the rentals. Thus, B Mae's

had significant incentive to rent the tineshares. |In addition,
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B' Mae's was a good choice to nmanage the property. B Me's,
unl i ke an i ndependent nmanager, could spread the costs of
adverti senent anong other suite owners and B Mae's itself.
Moreover, B Mae's, unlike an independent manager, m ght receive
unsolicited tel ephone calls about the availability of suites in
the B Mae's Resort. Finally, B Me's, unlike an independent
manager, had access to and famliarity wwth the property for
pur poses of repairs and mai ntenance of the tinmeshares. W do not
believe that the conflict of interest suggested by respondent
affects our finding that B Mae's was petitioner's agent.

On the other hand, the cases on which respondent relies,

Gier and Bal sanp v. Commi ssioner, T.C. Meno. 1987-477, are

di stingui shable fromthis case. In Gier, the taxpayer, a
securities adviser and sal esman, inherited a house that had
previously been rented to a single tenant for a period of years,
and the taxpayer continued this arrangenent until he sold the
house approximately 12 years later. During the taxpayer's
ownership, he or his agent perfornmed the necessary mai ntenance on
the house. The District Court held that the house was not
property used in a trade or business. |In distinguishing Glford,
the District Court stated that the nobst inportant issue was "the
extent of the regular and continuous activity of nanagenent
involved" in the "nultiple rental" in that case, which was not
present in Gier itself, which involved a one-fam |y house.

Gier v. United States, 120 F. Supp. 395, 398 (D. Conn. 1954),
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affd. 218 F.2d 603 (2d Cir. 1955). The D strict Court pointed
out that the activities wth respect to renting the house were
m ni mal, even though rental continued over a |ong period of tine.
Moreover, activity to rent or re-rent the house was not needed,
and there were no enpl oyees regul arly engaged for nmaintenance or
repair. 1d.

I n Bal sanp, the issue was the proper characterization of the
property in question, a single-famly residence, that the
t axpayer's husband had purchased before they were married. \Wen
t he taxpayer and her husband had married, she signed a prenupti al
agreenent. Her husband died 5 nonths after the wedding. Shortly
after his death, the estate rented the property in question to a
third party. Subsequently, the taxpayer sued to chall enge the
prenuptial agreenent, and in satisfaction of this suit, she
received the property in question. Wthin 3 nonths after
receiving the property in question, the taxpayer sold it to the
third party who had been renting it.

The Tax Court relied on Gier v. United States, supra, to

hold that the taxpayer was not in a trade or business with
respect to the property in question. The taxpayer was a
securities sal esperson and secretary, and had little invol venent
with real estate. She owned the property in question for a very
short period of time. Her activities with respect to the
property as a rental property were al nbst nonexistent; even when

the tenant pointed out a few problens, she did not attenpt to
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remedy them Essentially, the taxpayer treated the property not
as a rental property but as an investnent property to be sold in
a short period of tine.

In both Gier v. United States, supra, and Bal sanp v.

Conm ssi oner, supra, neither the taxpayers thensel ves nor their

agents had been sufficiently active with respect to the real
property involved to be engaged in a trade or business. In

Glford v. Conm ssioner, supra, the agents were actively involved

i n managi ng comrerci al real property, to a sufficient degree to
be engaged in a trade or business. |In the present case, the
transient rentals of petitioners' property |likew se entailed
sufficient activities to constitute a trade or business, and
whil e these activities were conducted by B Mae's, they are
attributable to petitioners for purposes of determ ning whet her
petitioners were engaged in a trade or business. Petitioner
bought the tinmeshares after investigating various options and
personal Iy checked up on themin the years that foll owed.

We conclude that petitioners were engaged in a trade or
busi ness with respect to the tineshares and are entitled to
ordinary loss treatnent upon their disposition.

| ssue 3. Additions to Tax

The parties have stipulated that if respondent prevails on
the i ssues discussed above, then petitioners are |liable for
additions to tax as follows: Under section 6651(a), $1,352 for

1990 and $388 for 1992; and, under section 6654, $305 for 1990
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and $55 for 1992. Thus, respondent has conceded that petitioners
are not liable for additions to tax in excess of the anounts in
the stipulation. Further, for 1990 and 1992 petitioners have
conceded that with respect to the additions under section
6651(a), their failure to file tax returns was not due to
reasonabl e cause; and, with respect to the additions under
section 6654, they do not qualify for any exceptions to the
additions in section 6654(e). The only remaining matters with
respect to additions to tax are conputational, which can be
addressed in the Rule 155 conputation.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




