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MARVEL, Judge: These cases were heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! The decisions to be entered

1A'l subsequent section references are to the Internal
Revenue Code in effect for the years at issue, unless otherw se
(continued. . .)
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are not reviewable by any other court, and this opinion should
not be cited as authority.

Respondent determ ned the follow ng additions to tax with
respect to petitioners’ Federal incone taxes:

Dolores J. Myers, docket No. 15862-99S

Sec. Sec. Sec. Sec.
Year 6653(a) (1) 6653(a) (2) 6653(a) (1) (A) 6653(a)(1)(B)
1985 $15. 50 50 percent -- -—
of interest
due on $310
1986 —- —- $24. 60 50 percent
of interest
due on $492

Estate of Janes T. Mers, Deceased & Dolores J. Myers, Surviving
Wfe, docket No. 16247-99S

Sec. Sec.
Year 6653(a) (1) 6653(a) (2)
1982 $185. 00 50 percent

of interest
due on $3, 700

1983 20. 80 50 percent
of interest
due on $416

These cases were consolidated for trial, briefing, and opinion
pursuant to Rule 141(a) because they present common issues of

fact and | aw.

Y(...continued)
indicated, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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The only issues? for decision are:

1) Wether respondent is obligated to offer petitioners
terms of settlenent regarding their investnent in Jojoba Research
Partners, Hawaii, a limted partnership (Jojoba), consistent with
terms offered to other limted partners in Jojoba, and

2) whether petitioners are liable for the additions to tax
for negligence pursuant to section 6653(a)(1l) and (2) for the
t axabl e years 1982, 1983, and 1985 and pursuant to section
6653(a)(1)(A) and (B) for the taxable year 1986.

Backgr ound

Sonme of the facts have been stipulated and are so found. W
incorporate the stipulation of facts herein by this reference.
Ms. Mers resided in Kailua, Hawaii, on the date the petitions
were filed.

The Myerses’ Rel ationship Wth Ral ph Mat suda

In 1980 or 1981, Janes and Dol ores Myers (hereinafter

referred to individually as M. Mers and petitioner and

2Ms. Myers contended she was entitled to relief fromjoint
and several liability in docket No. 16247-99S pursuant to sec.
6015(b), (c), or (f). On brief, however, she conceded that she
i nproperly brought this claimunder sec. 6015. W, therefore, do
not address whet her sec. 6015 is applicabl e herein.

Petitioners also contended that respondent inproperly
of fered petitioners’ settlenment to the tax matters partner (TMP),
who inproperly rejected that offer on petitioners’ behalf. 1In
light of the testinony presented at trial and petitioners’
failure to address this argunent on brief other than as a
requested finding of fact, we decline to address this issue.
Rul e 151(e).
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collectively as the Myerses) becane concerned about their
retirement planning and began to attend i nvestnent sem nars given
by Ral ph S. Matsuda, a certified financial planner. M. Matsuda
had been enpl oyed as director of financial planning by Amrerican
Savings & Loan from 1975 to 1980, worked for Progressive
| nvestnent Corp. as a director of financial planning from 1980 to
1982, and was a sel f-enployed financial planner from 1982 through
at least 1983. Petitioner knew he had a good reputation, and
sone of the Myers’s friends had invested with him

In 1981, the Myerses nmet with M. Matsuda to review their
finances; M. Matsuda confirmed that they had insufficient
retirement funds. Thereafter, M. Mers, and sonetines
petitioner, attended nunmerous sem nars presented by M. Matsuda.
Petitioner trusted M. Myers to identify and inpl enent
i nvestnments appropriate to their retirenment goals. Between 1981
and 1984, the Myerses nmde eight investnents in ventures proposed
by M. Mtsuda. One of those investnents was in Jojoba.

The Myerses’ Investnent in Jojoba

Joj oba had entered into agreenents with U S. Agri-Research
and Devel opnment Corp. (Agri-Research) under which Agri-Research
woul d provide agricultural research and devel opnent services with
respect to the growing of jojoba plants. 1In connection with its

activities, Jojoba planned to deduct research and devel opnent
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expendi tures under section 174, which, it expected, would
generate tax benefits for its investors.

M. Mers, but not petitioner, attended M. Matsuda's
sem nar on Jojoba and received a private placenent nmenorandum
(PPM in connection with a prospective investnent in Jojoba.
Petitioner did not examne the PPMuntil after M. MWers’'s death
in 1984. The PPM dated COctober 28, 1982, stated: “TH' S
OFFERI NG | NVOLVES A H GH DEGREE OF RISK’. The PPM al so st at ed:

PROSPECTI VE | NVESTORS ARE CAUTI ONED NOT TO
CONSTRUE THI S MEMORANDUM OR ANY PRI OR OR SUBSEQUENT
COVMUNI CATI ONS AS CONSTI TUTI NG LEGAL OR TAX ADVI CE
* * * | NVESTORS ARE URGED TO CONSULT THEI R OAN COUNSEL
AS TO ALL MATTERS CONCERNI NG THI' S | NVESTMENT.

PRIOR TO THE SALE OF ANY UNITS, EACH PURCHASER
AND/ OR HI S OFFEREE REPRESENTATI VE SHALL HAVE THE
OPPORTUNI TY TO ASK QUESTI ONS OF THE GENERAL PARTNER
CONCERNI NG ANY ASPECT OF THE | NVESTMENT DESCRI BED
HEREI N. EACH | NVESTOR MAY OBTAI N ANY ADDI Tl ONAL
| NFORMATI ON NECESSARY TO VERI FY THE ACCURACY OF THE
| NFORMATI ON CONTAI NED | N THI S MEMORANDUM TO THE EXTENT
THAT THE CENERAL PARTNER POSSESSES SUCH | NFORMATI ON OR
CAN ACQUI RE | T W THOUT UNREASONABLE EFFORT OR EXPENSE

* * * * * * *

NO REPRESENTATI ONS OR WARRANTI ES OF ANY KI ND ARE
| NTENDED OR SHOULD BE | NFERRED W TH RESPECT TO THE
ECONOM C RETURN OR TAX ADVANTAGES VWH CH MAY ACCRUE TO
THE | NVESTORS I N THE UNI TS.

EACH PURCHASER OF UNI TS HEREI N SHOULD AND | S
EXPECTED TO CONSULT WTH H S OAN TAX ADVI SOR AS TO THE
TAX ASPECTS.
In addition to the general warnings, the PPM described the risk
factors with respect to the projected Federal incone tax

consequences of an investnent in Jojoba as follows:
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The CGeneral Partner anticipates that a substanti al
portion of the capital contributions of the Limted
Partners to the Partnership will be used for research
and experinental expenditures of the type generally
covered by Section 174 of the Code. However,
prospective investors should be aware that there is
l[ittle published authority dealing with the specific
types of expenditures which will qualify as research or
experinmental expenditures within the neaning of Section
174, and nost of the expenditures contenpl ated by the
Part nershi p have not been the subject of any prior
cases or admnistrative determ nations.

* * * * * * *

No ruling by the Service has been or will be sought

regardi ng deductibility of the proposed expenditures

under Section 174 of the Code.

Before investing in Jojoba, M. Mers and petitioner
di scussed whether it was an appropriate addition to their
retirenment investnents. On the basis of their own projections,
they concluded it was. M. Mers and petitioner estinmated an
initial investnent of approximately $20,000 in Jojoba would
produce an annual stream of income of approximtely $20, 000,
begi nning after the jojoba beans reached maturity and were
processed--6 or 7 years fromthe date of investnent. Although
petitioner was aware there m ght be agricultural problens, she
bel i eved that jojoba beans did not require a | ot of naintenance
and that there would be a market for jojoba products. She had

seen jojoba products in stores and had read an articl e about

] 0j oba beans being used in foods.
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I n Decenber 1982, the Myerses decided jointly to invest
$19,950 in Jojoba.® On or about Decenber 12, 1982, M. Mers
signed the offeree questionnaire, in which he indicated he did
not intend to rely upon the advice of any other person, attorney,
broker, or investnent adviser in evaluating the nerits and risks
of the Jojoba investnent. M. Mers also filled out a
subscri ption agreenent, a prom ssory note, and a |limted guaranty
agreenent, each of which M. Mers and petitioner subsequently
si gned.

The subscription agreenment confirnmed the Myerses’ agreenent
to purchase seven units in Jojoba for $19,950 and provi ded:

3. Subscri ber hereby makes the foll ow ng
representations and appoi ntnent:

(a) His offer to purchase is based solely
upon information contained in the Partnership’s Private
Pl acement Menorandum and on hi s own i ndependent
eval uation, which may include the counsel of his own
advi sors;

(b) He has received a copy of the
Partnership’s Private Placenent Menorandum and the
Agreenment of Limted Partnership (“Partnership
Agreenent”) and hereby confirnms that no
representations, other than those contained in the
Partnership Private Placenment Menorandum have been
made by the General partners or by any agent or
affiliate thereof;

3On Nov. 26, 1985, petitioner assigned her interest in
Joj oba (all seven units) to the Dolores L. Myers or Successor as
Trustee Trust. The notice of deficiency for 1985 and 1986,
however, was issued to petitioner in her individual capacity, the
petition was filed in her individual capacity, and neither party
has all eged that we do not have jurisdiction.



* * * * * * *

(h) He has carefully reviewed and
under stands the various risks of an investnent in the
Partnership, including the risks sunmarized in the
Private Pl acenent Menorandum under “The Ri sks Factors”
and described in greater detail elsewhere in the
Menor andumy * * *

* * * * * * *

(j) He understands that an investnent in the

Partnership is specul ative and invol ves a hi gh degree

of risk, [and that] there is no assurance as to the tax

treatnent of itens of Partnership incone, gain, |oss,

[or] deductions of credit * * *

The Myerses paid for their seven units in Jojoba by check
for $7,000 and by issuing the jointly signed pronissory note for
t he bal ance, $12,950. M. Matsuda received a conm ssion on the
sale of the Jojoba units to the Merses.

Audit of Jojoba and Settlement Ofers

I n Novenber 1988, respondent sent to M. Matsuda, Jojoba’s
tax matters partner (TMP), and to petitioners and other limted
partners notices of final partnership adm nistrative adjustnent
(FPAA) for the partnership taxable years 1982 through 1986.4 1In
July or August of 1991, sone |imted partners settled with

respondent regarding the taxable years covered by the FPAAs.

“The record includes notices of final partnership
adm ni strative adjustnent (FPAA) only for the partnership taxable
years 1982, 1983, 1985, and 1986, the taxable years before us.
The FPAAs for 1982 and 1983, however, indicate that the
partnership taxable year 1984 was al so adj ust ed.
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On Cctober 10, 1993, M. Mtsuda, in his capacity as
Jojoba’s TMP, entered into a stipulation with respondent agreeing

to be bound by this Court’s decision in Uah Jojoba | Research v.

Comm ssioner, T.C. Menp. 1998-6. The facts regarding the

underlying deficiency in Utah Jojoba | Research are substantially

identical to those in this case. In Uah Jojoba | Research, we

hel d that the partnership was not entitled to deduct its | osses
for research and devel opnment expendi tures under section 174. On
June 17, 1998, we entered a decision against Jojoba, the
partnership involved in this case, adjusting the partnership
itenms of Jojoba by disallowi ng the research and devel opnent
expense deduction clainmed for 1982 and uphol di ng adjustnments to
Joj oba’ s reporting position regardi ng nanagenent fees and
interest income for taxable years 1983 through 1986.

Tax Returns

For the taxable years 1982 and 1983, Jojoba allocated
ordinary | osses of $18, 159 and $1, 685, respectively, to the
Myerses, as reflected in their 1982 and 1983 Schedul es K-1
Partner’s Share of Inconme, Credits, Deductions, etc., issued by
Joj oba, which the Myerses deducted on their 1982 and 1983 Feder al
i ncone tax returns, respectively.

For each of the taxable years 1985 and 1986, Jojoba
all ocated an ordinary loss of $1,685 to petitioner, as reflected

in her 1985 and 1986 Schedul es K-1, issued by Jojoba, which
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petitioner® deducted on her 1985 and 1986 Federal incone tax
returns, respectively.

On July 16, 1999, respondent issued a notice of deficiency
to petitioners for 1982 and 1983 in which he determ ned that
petitioners are |liable for additions to tax for negligence
pursuant to section 6653(a)(1) and (2) for 1982 and 1983 in
connection with our decision entered agai nst Joj oba.

On July 2, 1999, respondent issued a notice of deficiency to
petitioner for 1985 and 1986 in which he determ ned that
petitioner is liable for additions to tax for negligence pursuant
to section 6653(a)(1l) and (2) for 1985 and pursuant to section
6653(a) (1) (A and (B) for 1986 in connection with our decision
ent ered agai nst Joj oba.

Di scussi on

Consi stent Settlenent Ofer

The first issue we nust decide is whether respondent is
required to enter into a consistent settlenment agreenment with
petitioners under section 6224. W address this issue assum ng,
but not deciding, that the issue is properly before the Court.
Petitioners contend that respondent is obligated to offer them

terms of settlenment consistent with settlement agreenents entered

SM. Myers died in 1984. In late 1984, petitioner attended
a class in Federal incone tax at Hawaii Pacific College. In 1988
and 1989, petitioner conpleted classes in basic and internedi ate
i ncome tax preparation at H&R Bl ock.
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into with other Jojoba partners because respondent inproperly
failed to notify petitioners of those other settlenent
agreenents. Respondent contends that he did not act inproperly
wth regard to the offers of settlenment to Jojoba partners and is
therefore not now obligated to extend to petitioners any offer of
settlement. We agree with respondent.

Section 6224(c)(2) provides:

If the Secretary enters into a settl enent agreenent

with any partner with respect to partnership itens for

any partnership taxable year, the Secretary shall offer

to any other partner who so requests settlenent terns

for the partnership taxable year which are consistent

with those contained in such settl enment agreenent

[ consistent settlenent offer]. * * *
Under section 6224(c)(2), respondent was under no obligation to
petitioners until (i) respondent entered into a settlenent
agreenent with another Jojoba partner for a partnership taxable
year at issue here, and (ii) petitioners requested an offer
consistent with the terns of that settlenent agreenent. The
parties do not dispute that respondent entered into settlenent
agreenents with other Jojoba partners for 1982, 1983, 1985, and
1986 in July or August 1991. The only remai ning question is
whet her petitioners properly requested a consistent settl enent
of fer.

Section 301.6224(c)-3T(c), Tenporary Proced. & Adm n. Regs.,
52 Fed. Reg. 6787 (Mar. 5, 1987), sets forth the proper tinme and

manner of requesting a consistent settlenent. It provides that a
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requesting partner nust file his request for a consistent
settlenment offer with the Internal Revenue Service office that
entered into the settlenent on or before (i) the 150th day after
the day on which the FPAA was mailed to the TMP, or (ii) the 60th
day after the day on which the settlenent was entered into,
whi chever is later. 1d. The settlenents occurred in 1991.
Petitioners’ first request for consistent settlenent appears to
have been incorporated in the petition in docket No. 16247-99S,
filed with this Court on Cctober 19, 1999. That request was not
made as or when required by section 301.6224(c)-3T(c), Tenporary
Proced. & Admn. Regs., supra. Because petitioners failed to
nmeet the requirenents of section 6224(c)(2), respondent was not
obligated to nake petitioners a consistent settlenent offer.

Petitioners allege that because respondent failed to notify
t hem of other settlenent agreenents, they were prevented from
maki ng a proper and tinely request under section 6224(c)(2).
Petitioners therefore contend respondent’s failure to so notify
themrenders the relief provided in section 6224(c)(2)
meani ngl ess unl ess respondent is now obligated to extend a
settlenment offer consistent with the terns of those prior
settl ement agreenents. Respondent disagrees, contending that the
Code obligates Jojoba’s TMP, not respondent, to notify
petitioners of any settlenent agreenment that respondent entered

into with respect to Jojoba. W agree wth respondent. As we
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stated in VMulcan Gl Tech. Partners v. Conm ssioner, 110 T.C

153, 160 (1998), affd. w thout published opinion sub nom Tucek

v. Comm ssioner, 198 F.3d 259 (10th Cr. 1999), affd. per curiam

Wi t hout published opinion sub nom Drake G| Tech. Partners v.

Comm ssi oner, 211 F. 3d 1277 (10th G r. 2000):

At the tinme the * * * settlenents involved * * *
were entered into, there was no statutory or regulatory
provi sion that placed on respondent the duty to notify
each partner in a TEFRA partnership that a settl enent
was entered into. Rather, section 6223(g) and section
301.6223(g)-1T(b)(1)(iv), Tenporary Proced. & Adm n.
Regs., 52 Fed. Reg. 6786 (Mar. 5, 1987), placed the
duty on the TMP to keep each partner informed about
settlenment offers that had been entered into by
partners. It was the TMP, not respondent, who had the
duty of notification to other investor-partners of the
fact and date that settlenments were entered into.

Section 6230(f) provides that a TMP s failure to notify a
partner or to performany act on behalf of any partner, as
required by either the statute or the regul ati ons, does not
affect the applicability of any partnership proceeding or
adjustnent to that partner. “Thus, despite the TMP s all eged
failure to provide notice to novants of cash settlenents * * *|
nmovants herein have no right now to require respondent to enter

into cash settlenents.” Mulcan G| Tech. Partners v.

Conmi ssi oner, supra at 161.

We hold that, under the circunmstances of these cases,
respondent is not obligated to extend to petitioners an offer of
settlenment consistent wwth the terns of settlenent agreenents

made with other Jojoba partners. See secs. 6223(g), 6224(c)(2);
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sec. 301.6223(g)-1T(b)(1)(iv), Tenporary Proced. & Adm n. Regs.,
52 Fed. Reg. 6786 (Mar. 5, 1987); sec. 301.6224(c)-3T(c),
Tenporary Proced. & Adm n. Regs., supra.

1. Additions To Tax Under Section 6653(a)

The second issue we nust address is whether petitioners are
liable for additions to tax for negligence for the taxable years
bef ore us.

Petitioners’ underpaynents for the taxable years were fixed
in conjunction wwth Jojoba’s stipulation to be bound to our

decision in Uah Jojoba | Research v. Commi ssioner, T.C Mno.

1998-6. Section 6653 provides, in relevant part, that if any
part of any underpaynent is due to negligence, there shall be
added to the tax (1) an anobunt equal to 5 percent of the

under paynment and (2) an anount equal to 50 percent of the

i nterest payabl e under section 6601 with respect to the portion
of such underpaynent which is attributable to negligence and for
the period beginning on the | ast date prescribed by |aw for
paynment of such underpaynent and ending on the date of the
assessnment of the tax. Sec. 6653(a)(1l) and (2) (for taxable
years 1982, 1983, and 1985); sec. 6653(a)(1)(A) and (B) (for

t axabl e year 1986). Respondent determ ned that all of
petitioners’ underpaynents were attributable to negligence.

Petitioners contend they reasonably relied on professionals,
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sufficiently investigated the investnent, and otherw se acted
reasonably regarding their reporting positions.
For purposes of section 6653, negligence is defined as “l ack
of due care or failure to do what a reasonable and ordinarily
prudent person would do under the circunstances.” Neely v.

Comm ssioner, 85 T.C. 934, 947 (1985) (quoting Marcello v.

Conmm ssi oner, 380 F.2d 499, 506 (5th Cr. 1967), affg. in part

and remanding in part 43 T.C. 168 (1964)); see Allen v.

Comm ssi oner, 925 F.2d 348, 353 (9th Gr. 1991), affg. 92 T.C 1

(1989); Zmuda v. Conmm ssioner, 731 F.2d 1417, 1422 (9th G

1984), affg. 79 T.C. 714 (1982). Negligence is determ ned by
testing a taxpayer’s conduct against that of a reasonable,

prudent person. Znuda v. Comm SSioner, supra.

The Comm ssioner’s decision to i npose the negligence penalty

is presunptively correct. Collins v. Conm ssioner, 857 F.2d

1383, 1386 (9th Gr. 1988), affg. Dister v. Conm ssioner, T.C

Meno. 1987-217; Hansen v. Conm ssioner, 820 F.2d 1464, 1469 (9th

Cr. 1987). Petitioners have the burden of proving that the
respondent’s determination is erroneous and that they did what
reasonably prudent people would have done under the

circunstances. Rule 142(a); Hansen v. Comm ssioner, supra; Hal

v. Conmm ssioner, 729 F.2d 632, 635 (9th Gr. 1984), affg. T.C

Meno. 1982-337; Bixby v. Comm ssioner, 58 T.C. 757, 791 (1972).
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Petitioners contend their underpaynents are not due to
negl i gence because they reasonably relied on the advice of M.
Mat suda, whomthey portray as a trusted professional and friend
with a good reputation throughout the community. It is well
settled that, although taxpayers may avoid liability for the
additions to tax under section 6653(a) if they reasonably relied

in good faith on a conpetent professional, United States v.

Boyl e, 469 U S. 241, 250-251 (1985), “Reliance on professional
advi ce, standing alone, is not an absolute defense to negligence,

but rather a factor to be considered”, Freytag v. Conni Ssioner,

89 T.C. 849, 888 (1987), affd. 904 F.2d 1011 (5th G r. 1990),
affd. 501 U S. 868 (1991). In order to successfully claimthey
reasonably relied on professional advice, petitioners mnust
denonstrate that the professional on whomthey relied had
sufficient expertise and know edge of the pertinent facts to

provi de informed advice on the subject matter. 1d.; Becker v.

Conmi ssioner, T.C. Menp. 1996-538; Sacks v. Conmmi ssioner, T.C

Meno. 1994-217, affd. 82 F.3d 918 (9th Cr. 1996); Kozl owski V.

Commi ssioner, T.C Menp. 1993-430, affd. w thout published

opinion 70 F.3d 1279 (9th G r. 1995).

Petitioners have not pointed to any advice the Myerses
received fromM. Mtsuda relevant to their reporting positions
in the taxable years before us. In 1981, M. Matsuda exam ned

the Myerses’ financial situation and determ ned they needed to
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better plan for retirement. Although M. Mers attended M.
Mat suda’ s sem nar on Jojoba, or otherw se spoke with M. WMatsuda
regarding an investnent in Jojoba, M. Mers indicated on his
of feree questionnaire that he did not intend to rely on anyone’s
advice in evaluating the nerits and risks of the investnent.
Petitioner did not attend a sem nar or otherw se speak with M.
Mat suda regardi ng Joj oba; she spoke only with M. Mers.® W see
no basis for petitioners’ claimthat the Myerses relied on
pr of essi onal advi ce.

Furthernore, petitioners have not denonstrated that M.
Mat suda had sufficient expertise and know edge of the pertinent
facts to provide infornmed advice on the subject matter. Al though
M. Matsuda was a certified financial planner, petitioners did
not prove that M. Mtsuda had expertise or know edge regarding
j ojoba or could provide informed advice on the Jojoba investnent
or the tax consequences thereof.

Lastly, petitioners have failed to convince us that the
Myerses reasonably relied on any advice M. Mtsuda may have

offered. The Myerses knew M. Matsuda was conpensated for

SAfter M. Myers’s death, petitioner spoke with the estate’s
probate attorney regarding the prom ssory note but never
di scussed the tax consequences or any other Jojoba matter with
him D scussions she may have had with M. Mers’s stepnot her
were nore for a basic understanding of tax than about Jojoba or
its tax consequences. Petitioners do not contend they reasonably
relied on the estate’s probate attorney or M. Mers’s
st epnot her.
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selling and managing interests in Jojoba, yet they did not
endeavor to independently exam ne or nonitor this investnent or
ot herwi se seek i ndependent advice regarding the tax consequences
of their investnment. It is unreasonable to nmake investnent

deci sions based solely on the advice of an interested party.

HIll v. Comm ssioner, T.C. Meno. 1993-454. The Merses negl ected
to seek any independent advice although the offeree
questionnaire, subscription agreenent, and PPM repeatedly urged
petitioners to do so and were replete with warnings of the risks
associated wth the investnent and its tax consequences.
Petitioners have not denonstrated that the Myerses exercised
reasonabl e care in deciding whether to invest in Jojoba and how
to report the tax consequences of that investnment or that they
reasonably relied on M. Matsuda s advice regardi ng the Joj oba
investnment. Accordingly, we hold that petitioners are |liable for
the additions to tax for negligence under section 6653(a) wth
respect to the underpaynents for the taxable years before us.

[11. Concl usion

We have carefully considered all remaining argunents nmade by
petitioners for contrary hol dings and, to the extent not

di scussed, conclude they are irrelevant or without nerit.



To reflect the foregoing,

Decisions will be entered

under Rul e 155.




