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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

Respondent determ ned a deficiency of $2,346 in petitioner’s
2005 Federal incone tax.

The issues for decision are: (1) To what extent proceeds of
a loan petitioner took fromhis enployer-provided pension plan
are taxable in 2005; and (2) whether petitioner is liable for the
10- percent additional tax pursuant to section 72(t) on a deened
di stribution.?

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation and acconpanyi ng exhibits by this reference.
Petitioner lived in New York when he filed the petition.

At all relevant tinmes petitioner worked for the City of New
York as an energency nedi cal technician and participated in the
New York City Enpl oyees’ Retirenent System (NYCERS). He applied
for and received several | oans fromhis NYCERS account,
consistently selecting the maxi num | oan anmounts, as well as the
m ni mum r epaynent anounts, allowed by NYCERS.

On May 23, 2005, petitioner signed an application to
refinance his |loans. The | oan processing authorization docunent,

whi ch petitioner signed the sane day, explicitly stated that the

2 The parties have settled an issue related to petitioner’s
State incone tax refund.
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refinancing option would likely result in income taxable to
petitioner. The docunent also offered two other options that
woul d not result in incone: (1) An additional |oan on the
original ternms; or (2) a newloan for a smaller anount.
Petiti oner chose the refinancing | oan of $12,346.95.% |If
petitioner had borrowed on the “original terns”, as he had in
2004, he woul d have had to repay the $12,346.95 in 77 paynents.
| nstead, the replacenent | oan reset the nunber of remaining
paynments to the maxi num of 130.

NYCERS i ssued a Form 1099-R, Distributions From Pensi ons,
Annuities, Retirenment or Profit-Sharing Plans, |IRAs, |nsurance
Contracts, etc., for tax year 2005, reporting a distribution of
$10,032, with no Federal incone tax withheld. Petitioner filed
his 2005 Form 1040, U.S. Individual Incone Tax Return, and did
not report this $10,032 as incone.

Respondent issued a notice of deficiency on August 20, 2007,
determ ning a deficiency of $2,346 resulting fromthe unreported
| oan proceeds and the 10-percent additional tax inposed by
section 72(t).

In his petition and at trial petitioner asserted that the

| oan proceeds shoul d be excluded fromincone pursuant to section

72(p)(2).

® Petitioner received $4,630 in | oan proceeds. The
remai nder of the loan was utilized to repay the $7,716. 95
out st andi ng bal ance of the prior |oans.
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Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of proving that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Pursuant

to section 7491(a), the burden of proof as to factual matters
shifts to the Conm ssioner under certain circunstances.
Petitioner has neither alleged that section 7491(a) applies nor
establ i shed his conpliance with its requirenents.* Petitioner

t herefore bears the burden of proof. |In any event, there is no
factual dispute in this case.

| . Includability of Qualified Retirenent Plan Loan Proceeds

In 1982 Congress was “concerned that the w despread use of
| oans fromtax-qualified plans and tax-sheltered annuities
di m ni shes retirenent savings.” S. Rept. 97-494, at 319 (1982).
Recogni zi ng that rank-and-file enpl oyees m ght need access to
retirement savings for energencies, Congress allowed for loans to
be made fromthose savings. [d. To deter people from abusing
the systemto their own detrinent, section 72(p) allows | oans
fromqualified retirenment plans only to the extent that they do

not exceed a limted proportion of the nonforfeitable anount of

4 Regardl ess of whether the additional tax under sec. 72(t)
is a penalty or an additional anmount to which sec. 7491(c)
applies to place the burden of production on respondent,
respondent has net that burden of production. See, e.g., Mlner
v. Comm ssioner, T.C Meno. 2004-111 n. 2.
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the plan and nust be repaid within 5 years via equal paynents.
See The Tax Reform Act of 1986, Pub. L. 99-514, sec. 1134(b), 100
Stat. 2483; Tax Equity and Fiscal Responsibility Act of 1982,
Pub. L. 97-248, sec. 236, 96 Stat. 509 (replacing section 72(m).
Section 402(a) provides generally that a distribution froma
qualified plan is taxable in the year in which the distribution
occurs, pursuant to section 72. Section 72(p)(1)(A) provides the
general rule that proceeds of a loan froma qualified enployer
plan to a plan participant are treated as a taxable distribution
in the year in which the |oan proceeds are received. See Patrick

v. Comm ssioner, T.C Meno. 1998-30, affd. w thout published

opinion 181 F.3d 103 (6th GCr. 1999).

Section 72(p)(2), however, provides an exception to this
general rule. Loan proceeds are not treated as a taxable
distribution if: (1) The principal amunt of the |oan (when
added to the outstandi ng bal ance of all other |oans fromthe sane
pl an) does not exceed a specified limt, sec. 72(p)(2)(A);° (2)
the loan, by its terns, nust be repaid within 5 years of
inception (unless the | oan financed the acquisition of a hone

which is the principal residence of the participant), sec.

5 Sec. 72(p)(2)(A), specifying the limt, provides that the
exenption applies only when any | oan (when added to the
out st andi ng bal ance of all other |oans fromthe plan) does not
exceed the lesser of: (I) $50,000 (reduced under conditions not
here relevant), or (ii) the greater of: (1) One-half of the
present value of the participant’s “nonforfeitable accrued
benefit” under the plan; or (11) $10, 000.
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72(p)(2)(B); and (3) the loan has substantially |evel
anortization with quarterly or nore frequent paynents required
over the termof the loan, sec. 72(p)(2) (O

The rel evant regul ation states that where a | oan that
satisfies section 72(p)(2) is replaced by a loan that has a | ater
repaynent date, both loans are treated as outstanding on the date
of the transaction. Sec. 1.72(p)-1, Q 20, A-20(a)(2), Incone Tax
Regs. If the sumof both |oans, as well as all other outstanding
| oans, exceeds the |imt of section 72(p)(2)(A), then the
replacenent loan results in a deenmed distribution in the anpunt
that is above that imt. 1d.

In 2005 petitioner applied for and received a | oan that
refinanced and thus replaced the | oans that he had previously
taken from his NYCERS account. Because he chose to repay in 130
bi weekly install nents instead of 77, this replacenent |oan
effectively extended by 2 years the repaynent terns of the |oans
being replaced.® The replacenent | oan, when added to the sum of
the | oans repl aced, exceeded the section 72(p)(2)(A) (ii)
[imtation by $10,032. NYCERS advi sed petitioner of the probable

tax consequences of his decision to refinance the | oan, and

6 Because petitioner was repaying the loans fromhis
bi weekl y paychecks, 130 paynents would result in repaynent within
5 years. Likew se, 77 paynents woul d have resulted in repaynent
wthin 3 years.
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petitioner acknow edged these consequences when he signed the

| oan processing authorization agreenent.

Petitioner has not argued that his retirenment account had a
sufficient balance to be within the [imtation of section
72(p)(2)(A). Petitioner instead argues that the regul ations
provide for a $50,000 limt on loans fromqualified retirenent

accounts.’

Because the refinancing resulted in petitioner’s exceeding
the section 72(p)(2)(A) (ii) limt by $10,032, we hold that he
received a deened distribution of $10,032 in 2005 which is

i ncludable in incone. Sec. 72(p)(1)(A).

1. Applicability of Section 72(t) Additional Tax

The Code inposes a 10-percent additional tax on an early
distribution froma qualified retirement plan. Sec. 72(t)(1).
The section 72(t) additional tax applies to deened distributions.
Sec. 1.72(p)-1, RA-11, A-20(b), Incone Tax Regs. The 10-percent
additional tax is not inposed if the distribution cones within a

statutory exception. Sec. 72(t)(2). None of the exceptions

" W& note that the docunent petitioner relies upon, T.D.
9021, 2002-2 C.B. 973, is a notice of final regulations which
anended sec. 1.72(p)-1, @20, A-20(a)(2), Incone Tax Regs.
Petitioner’s reading of that regulation fails to note that the
$50,000 Iimt of sec. 72(p)(2)(A)(ii)(l) applies because the
taxpayer in Exanple (1) had a retirenment account bal ance that
exceeded $100,000. Petitioner, however, appears to have had a
retirement account bal ance between $10, 000 and $50, 000.
Accordingly, his loans are |imted by sec. 72(p)(2)(A) to one-
hal f of his retirenent account bal ance.
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applies in this case. Petitioner is subject to the section 72(t)

addi ti onal tax.

To reflect our disposition of the issues,

Deci sion will be entered

for respondent.




