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MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This matter is before the Court

on respondent's Mdtion for Partial Summary Judgnent, filed
pursuant to Rule 121.! As expl ai ned bel ow, we shall grant

respondent’'s notion.

1 Al Rule references are to the Tax Court Rul es of
Practice and Procedure, and all section references are to
sections of the Internal Revenue Code, as anended.



Backgr ound

From 1984 t hrough 1990, petitioner comrenced four cases in
this Court for the redeterm nation of deficiencies in Federal
incone taxes and additions to tax for each of the four taxable
years 1980 through 1983. See sec. 6213(a). A description of
each of those four cases foll ows herein:

A. Taxabl e Year 1980

On June 15, 1984, respondent issued a notice of deficiency
to petitioner determ ning a deficiency of $576,896 in his Federal
inconme tax for 1980. Respondent al so determ ned that petitioner
was liable for an addition to tax under section 6653(a) for
negl i gence or intentional disregard of rules and regul ations.

On Cct ober 29, 1984, petitioner filed a petition with the
Court (assigned docket No. 37347-84) contesting the notice of
deficiency for 1980.2 |n February 1986, shortly before
petitioner's case was scheduled for trial, petitioner entered
into a stipulated decision with respondent agreeing to a
deficiency in inconme tax and an addition to tax under section
6653(a) for 1980 in the amobunts of $190, 291 and $9, 515,
respectively. Petitioner subsequently filed a notion to vacate

the stipulated decision. In MacElvain v. Comm ssioner, T.C

2 The petition was tinely filed within the 150-day period
prescri bed by sec. 6213(a).

There is no support in the record for petitioner's assertion
that he did not file a petition for 1980 until My 22, 1986.
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Meno. 1987-366, the Court denied petitioner's notion to vacate.
Petitioner did not file any notice of appeal in docket No.
37347-84. Accordingly, the Court's decision in that docket has
| ong been final. See secs. 7481(a)(1l), 7483.

B. Taxable Year 1981

On August 19, 1988, respondent issued a notice of deficiency
to petitioner determ ning a deficiency of $205,662 in his Federal
income tax for 1981. Respondent al so determ ned that petitioner
was |iable for additions to tax for such year under section
6653(a) (1) and (2) for negligence or intentional disregard of
rul es and regul ati ons.

On Novenber 16, 1988, petitioner filed a tinely petition
with the Court (assigned docket No. 29751-88) contesting the
notice of deficiency for 1981. On July 20, 1989, the Court
entered an Order of Dism ssal and Decision, sustaining
respondent’'s determ nations for 1981 on the ground that
petitioner had failed to properly prosecute his case and had
failed to conply with a prior order of the Court. The Court
subsequent|ly denied petitioner's Mdition to Vacate its order of
di sm ssal

Petitioner did not file any notice of appeal in docket No.
29751-88. Accordingly, the Court's decision in that docket has

| ong been final. See secs. 7481(a)(1l), 7483.



C. Taxable Year 1982

On June 12, 1989, respondent issued a notice of deficiency
to petitioner determining a deficiency in and additions to his
Federal inconme tax for 1982. On Septenber 5, 1989, petitioner
filed a tinely petition with the Court (assigned docket No.
21830-89) contesting the notice of deficiency for 1982. On My
17, 1991, the Court entered a stipulated decision that petitioner
was liable for a deficiency in inconme tax in the anmount of
$36, 016, an addition to tax under section 6653(a)(1l) in the
amount of $1,800.80, an addition to tax under section 6653(a)(2)
in an anount equal to 50 percent of the interest due on the
deficiency, and an addition to tax under section 6661 for
substantial understatenent of liability in the anmount of
$9, 004. 00.

Petitioner did not file any notice of appeal in docket No.
21830-89. Accordingly, the Court's decision in that docket has
| ong been final. See secs. 7481(a)(1l), 7483.

D. Taxable year 1983

On June 15, 1990, respondent issued a notice of deficiency
to petitioner determning a deficiency of $167,381 in his Federal
income tax for 1983. Respondent al so determ ned that petitioner
was |iable for additions to tax under section 6653(b)(1) and (2)
for fraud and under section 6661 for substantial understatenent

of liability.
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Al t hough petitioner contends that he did not receive the
notice of deficiency for 1983, the record shows that he did.® On
Septenber 12, 1990, petitioner filed an inperfect petition with
the Court (assigned docket No. 20618-90). On January 10, 1991,
the Court entered an Order of Dismssal for Lack of Jurisdiction
in that docket on the ground that petitioner had failed to file a
proper anmended petition or pay the requisite filing fee within
the tinme prescribed by the Court. Although the Court, pursuant
to its normal procedure, has destroyed all of its records in
docket No. 20618-90 with the exception of the above-referenced
order of dismssal, both the Court’s docket record and
respondent’'s records show that the Court served respondent with a
copy of the petition on Septenber 17, 1990. Respondent’s records
al so show that attached as an exhibit to the copy of the petition
served on respondent were the first two pages of the notice of
deficiency dated June 15, 1990. In serving petitions on
respondent, see Rule 21(b)(1), it has |long been the Court’s
practice to photocopy and serve at |least the letter portion of
any notice of deficiency that acconpanies the petition.

Petitioner did not file any notice of appeal fromthe

Court’s order of dismssal. Accordingly, such order has |ong

8 W note that the notice of deficiency for 1983 was mail ed
to petitioner at the same Eufaula, Al abama, address that
petitioner had used in the docketed cases descri bed above for
1981 and 1982 and the sane address that petitioner is using in
t he instant case.
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been final. See secs. 7481(a)(1l), 7483.

E. District Court Collection Suit

I n or about March 1996, the United States commenced a civil
action against petitioner in the US. District Court for the
M ddle District of Al abana. The action, which sought to reduce
the Governnent’s tax clains for 1980 through 1982 to judgnent,
prayed that the Court find the “defendant, Robert C. MacEl vai n,
indebted to the United States in the anobunt of $2,091, 477.76, as
of March 18, 1996, for unpaid federal inconme tax liabilities for
cal endar years 1980, 1981, and 1982, plus further accrual s of
interest and statutory additions thereon according to |aw, and
that judgnent be entered in favor of plaintiff United States of
America for that anount.”

Petitioner participated actively in the foregoing action,
asserting a variety of defenses, specifically including the
statute of |imtations.

In April 1997, the District Court entered judgnent in favor
of the United States and agai nst petitioner “for unpaid taxes,
interest, penalties and lien fees for the years 1980, 1981 and
1982 * * * in the amobunt of $2,091,477.76 plus interest and

statutory additions as allowed by law'.*

4 The District Court’s judgnent nade clear that the sum of
$2,091,477.76 represented “the anount due and payabl e t hrough
March 18, 1996" and did not include “additional interest,
penalties or fees which nmay have accrued since that tine.”



-7 -

F. Admnistrative Collection Matters

On January 29, 1999, respondent mailed a final notice of
intent to levy to petitioner. See sec. 6331. The notice states
that petitioner owes taxes, interest, and penalties for the years

and in the ambunts as foll ows:

Year Anpount

1980 $ 793,308.52
1981 1, 632, 232.54
1982 278, 290. 41
1983 1,278, 878. 58
1984 175, 098. 63
1985 404, 236. 97
1986 196, 256. 57

The notice also states that respondent is preparing to coll ect
t hese anmobunts and that petitioner would be given 30 days to
request an Appeals Ofice hearing.

Petitioner tinely requested a hearing with respondent's
Appeals Ofice. |In particular, petitioner argued that “the tine
for maki ng an assessnent for all the periods listed on your
"NOTI CE OF | NTENT TO LEVY' was negated on May 8, 1987"

On Septenber 29, 1999, the Appeals Ofice issued a Notice of
Det erm nati on Concerning Collection Actions to petitioner stating
t hat respondent would proceed with collection. The determ nation
| etter nmakes reference to petitioner's challenge to the validity
of the assessnents and states that, because petitioner had an
earlier opportunity to dispute the underlying tax liabilities,

that issue would not be addressed by the Appeals Ofice.
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G Commencenent of the Present Case

On Cctober 27, 1999, petitioner filed with the Court a
petition for review of respondent's determ nation to proceed with
collection.® The petition includes an allegation that petitioner
is not liable for the underlying taxes because of the expiration
of the period of limtations on assessnent for the years in issue
and governnent fraud.

After filing an answer to the petition, respondent filed a
Motion for Partial Sunmary Judgnent. Respondent contends that,
because petitioner received notices of deficiency for the taxable
years 1980, 1981, 1982, and 1983 (and therefore was presented
with an earlier opportunity to contest his tax liabilities for
those years), petitioner is precluded by statute from contesting
the underlying taxes for those years in this proceedi ng.
Petitioner filed an opposition to respondent's notion.

This matter was called for hearing at the Court's notions
session in Washington, D.C., on Septenber 6, 2000. Counsel for
respondent appeared at the hearing and offered argunent in
support of respondent's notion. Petitioner appeared at the
hearing and of fered argunent in opposition to respondent's

nmotion. Petitioner also offered the testinony of a wtness,

> The petition was filed pursuant to Title XXXII of the
Court’s Rules of Practice and Procedure governing Lien and Levy
Act i ons.

At the tinme that the petition was filed, petitioner resided
i n Eufaula, Al abana.



- 9 -

Victoria OGsborn. The Court rejected Ms. Gsborn's proposed
testinmony after a brief voir dire revealed that she did not have
any firsthand know edge regarding petitioner's above-descri bed
Tax Court cases assigned docket Nos. 37347-84, 29751-88, 21830-
89, and 20618- 90.

Di scussi on

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by |l evy upon property belonging to the taxpayer.
Section 6331(d) provides that the Secretary is obliged to provide
the taxpayer with notice before proceeding with collection by
| evy on the taxpayer's property, including notice of the
adm ni strative appeals available to the taxpayer.

In the Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3401, 112 Stat. 685, 746, Congress
enact ed new sections 6320 (pertaining to liens) and 6330
(pertaining to levies) to provide protections for taxpayers in
tax collection matters. Section 6330 generally provides that the
Comm ssi oner cannot proceed with the collection of taxes by way
of a levy on a taxpayer's property until the taxpayer has been
gi ven notice of, and the opportunity for, an adm nistrative
review of the matter (in the formof an Appeals Ofice hearing);

if dissatisfied with the outconme of such hearing, the taxpayer
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may seek judicial review of the admnistrative determnation in
either the Tax Court or a Federal District Court, during which
revi ew t he suspension of the |evy continues.

Section 6330(c)(2)(B) provides that the existence or the
anount of the underlying tax liability can be contested at an
Appeals Ofice hearing if the taxpayer did not receive a notice
of deficiency for the taxes in question or did not otherw se have
an earlier opportunity to dispute such tax liability. Section
6330(d) (1) (A provides that a taxpayer may file a petition for
revi ew of the Conm ssioner's adm nistrative determ nation with
the Tax Court if the Court has jurisdiction of the underlying tax
liability.

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. See Florida Peach Corp.

v. Conmm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnment nmay

be granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law." Rule 121(b); Sundstrand Corp. v.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conm ssioner, 90 T.C 753, 754 (1988);

Naftel v. Conm ssioner, 85 T.C 527, 529 (1985).
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In Goza v. Conmmi ssioner, 114 T.C. 176 (2000), we expl ai ned

that section 6330(c) provides for an Appeals Ofice hearing to
address col |l ection issues such as spousal defenses, the
appropri ateness of the Conm ssioner's intended collection
activities, and possible alternative neans of collection. The
t axpayer in Goza had received a notice of deficiency, yet failed
to file a petition for redetermnation with the Court. Wen the
t axpayer subsequently attenpted to use the Court's procedures
governing Lien and Levy Actions as a forumto assert frivol ous
and groundl ess constitutional argunents agai nst the Federal
incone tax, we cited the statutory limtation inposed under
section 6330(c)(2)(B) and dism ssed the petition for failure to
state a clai mupon which relief could be granted.?®

Based on our review of the record in this case, we hold that
there is no dispute as to a material fact and that respondent is
entitled to partial summary judgnent as a matter of law. In
particular, the record in the instant case shows that petitioner
recei ved notices of deficiency for the taxable years 1980, 1981,
1982, and 1983. Morever, petitioner filed petitions with the
Court contesting those notices. As previously discussed, those

petitions were di sposed of either by stipulated decision, order

6 In Goza v. Comm ssioner, 114 T.C. 176 (2000), the
Comm ssioner noved to dismss for failure to state a claimbefore
filing an answer. In the present case, respondent did not nove
for partial summary judgnment until well after the case was at
issue wthin the nmeaning of Rule 38.




- 12 -
of dism ssal and decision, or order of dismssal for |ack of
jurisdiction. Under the circunstances, section 6330(c)(2)(B)
clearly bars petitioner fromcontesting the exi stence or anount
of his tax liabilities for those years before the Appeals Ofice
or the Court.” Petitioner failed to raise a spousal defense or
chal | enge respondent’'s proposed |levy by offering a |l ess intrusive
means for collecting the taxes in either the Appeals Ofice
hearing or in his Lien and Levy Action petition filed with the
Court. See sec. 6330(c)(2)(A). These issues are now deened
conceded. See Rule 331(b)(4).

Petitioner has failed to state a justiciable claimfor
relief in this Lien and Levy proceeding with respect the taxable
years 1980, 1981, 1982, and 1983. Petitioner's claimthat the
period of limtations for assessnment expired on May 8, 1987, for
t hese years constitutes a challenge to the existence of the
underlying tax liabilities. Section 6330(c)(2)(B) precludes

review of those tax liabilities in this proceeding.?

" Petitioner’s liabilities for the taxable years 1980
t hrough 1982 are established by the Court’s decisions entered in
docket Nos. 37347-84, 29751-88, and 21830-89, which decisions are
all final. The doctrine of res judicata precludes petitioner
fromrelitigating his liabilities for those years. See, e.g.,
Krueger v. Comm ssioner, 48 T.C 824, 829-830 (1967).

8 W note that petitioner’'s “defense” of the statute of
[imtations appears to ignore a nunber of statutory provisions,
anong them sec. 6501(c)(1), providing for an unlimted period of
l[imtations in the case of a false or fraudulent return with the
intent to evade tax, and sec. 6503, providing for the suspension
of running of the period of limtations under various
ci rcunst ances, including the issuance of a notice of deficiency.

(continued. . .)
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In view of the foregoing, we hold that respondent's
determ nations to proceed with collection for the taxable years
1980, 1981, 1982, and 1983 are correct. Accordingly, we shall
grant respondent's Mtion for Partial Summary Judgnent.

To reflect the foregoing,

An appropriate order

will be issued granting

respondent’s Mbtion for Parti al

Sumary Judgnent .

8. ..continued)

We also note that the District Court considered, and
rejected, a statute of limtations defense that petitioner
asserted in the civil collection action described supra.



