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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code of 1986, as anended
and in effect for the year in issue, and Rule references are to
the Tax Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency of $4,800 in petitioners’
2002 Federal income tax. After concessions,? the issues are:
(1) Whether petitioners are entitled to deduct nedical and dental
expenses in an anount greater than that allowed by respondent,
and (2) whether petitioners are entitled to deduct enployee
busi ness expenses in ambunts greater than those all owed and
conceded by respondent.

Backgr ound

At all relevant tinmes, including throughout 2002 and at the
time they filed their petition, petitioners resided in
Burlington, West Virginia (Burlington). As of the date of trial,
petitioners had lived in Burlington for approximtely 33 years,
and their four children lived in the surroundi ng area.

Petitioner Daniel P. Marple is a sheet netal worker by trade
and a nenber of the Sheet Metal Wbrkers’ International

Associ ation, Local Union No. 100 (Local 100). The jurisdiction

2 Respondent concedes petitioners are entitled to deduct
$11,520 on Schedule C, Profit or Loss From Busi ness, for wages
paid in taxable year 2002 and claima deduction on Schedul e A,
| tem zed Deductions, for 3,304 business mles attributable to
petitioner Daniel P. Marple’'s tenporary enploynment w th Eber
HVAC, Inc., in taxable year 2002.

Petitioners concede they are not entitled to deduct $419 for
M. Marple s union dues and assessnents, which represents the
unsubstantiated portion of the union dues and assessnents cl ai ned
on Schedule A for taxable year 2002.
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of Local 100 includes Washington, D.C., the States of Mryl and
and Virginia, and seven counties in Wst Virginia (Berkel ey,
Grant, Hanpshire, Hardy, Jefferson, Mneral, and Mrgan).?

During the relevant period, M. Marple procured work through the
Local 100 union hall in Cunberland, Maryland (Cunberl and),“* which
was | ocated approximately 23 mles frompetitioners’ residence in
Burlington.® M. Mrple was considered a sheet netal worker
travel er by Local 100 and was referred by Local 100 to
contractors for nonpermanent enploynent on jobs involving sheet
metal work. After a job ended, M. Marple would report to the
Local 100 union hall in Cunberland and sign the out-of-work |ist
for referral to a contractor for enploynent on another job.

Since 1998, M. Marple has worked for at |east 18 different
contractors on Local 100-referred jobs, primarily at locations in
West Virginia and the adjacent State of Maryland. Sonme of these

job locations were closer to petitioners’ honme area of Burlington

3 W take judicial notice of the jurisdiction of Local 100
and its area offices. See Fed. R Evid. 201(b).

4 The Cunberland area office of Local 100 covered the
Maryl and counties of Allegany, Garrett, and Washi ngton, and the
West Virginia counties of Berkeley, Gant, Hanpshire, Hardy,
Jefferson, Mneral, and Mrgan.

5 We take judicial notice of the approxi mate di stance
bet ween Burlington and the Local 100 union hall in Cunberl and.
See Fed. R Evid. 201(Db).
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or its environs, such as Rommey, Wst Virginia, and M neral
County, West Virginia, and sone were further, such as Frederi ck,
Maryl and, and Johnstown, Pennsyl vani a.

In June 2001, M. Marple was sent by Local 100 to work for
APl, Inc. (APlI) on a job at the Mount Storm Power Station in
Mount Storm West Virginia (Munt Stormjob). The Munt Storm
job involved installing scrubbers on two of the generating units
at the Mount Storm Power Station, and APl had contracted to
performthe insulation and | agging work. At the tine he took the
job, M. Marple knew that the Mount Stormjob was a big project
that involved a | ot of |agging work.

Petitioner was initially enployed by APl on the Munt Storm
job fromJune 25, 2001, to COctober 10, 2001, at which tinme he was
| aid off because of a reduction in workforce mandated by API’s
project schedule. Alnost 2 nonths later, M. Marple was referred
back to APl for the Mount Stormjob, and he worked for APl on the
Mount Storm job from Decenber 3, 2001, until August 22, 2002, at
which time he was again laid off by API. M. Mrple believed
this layoff would be the end of his work on the Munt Stormjob.

As a result of his layoff fromthe Mount Stormjob, M.

Marpl e went to the Local 100 hiring hall in Cunberland and signed
the out-of-work list. He was sent by Local 100 to work a job for
Eber HVAC, Inc. (Eber), in Johnstown, Pennsylvania (Johnstown).

M. Marple worked for Eber after his layoff from APl on August
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22, 2002, until the job ended the week of Septenber 16, 2002.
The job at Eber was 118 mles from M. Murple' s residence in
Burlington. Each day that M. Marple reported for work at Eber,
he drove his personal truck fromhis residence in Burlington to
Eber’s office in Johnstown and back to his residence in
Burlington after work. M. Marple did not spend the night at or
near Johnstown at any time during his job with Eber. M. Mrple
did not receive any rei nbursenent from Eber or Local 100 for his
traveling or neal expenses incurred when working for Eber in
Johnst own.

After the end of the Eber job, Local 100 referred M. Marple
back to work for APl on the Mount Stormjob. M. Mrple was
rehired by APl on Septenber 16, 2002, and worked for APl on the
Mount Stormjob until he was again laid off on February 13, 2003.
M. Marple was not rehired by APl for the Mount Stormjob after
his layoff on February 13, 2003. API's work on the Muunt Storm
j ob continued until January 2004.

The Mount Stormjob site was |ocated 2 m|es west of
Bi smarck, West Virginia (Bismarck). Each day that M. Marple
reported for work on the Mount Stormjob, he drove his personal
truck fromhis residence in Burlington to the Mount Storm job
site and then back to his residence in Burlington after work.

M. Marple did not spend the night away fromhis residence at or

near the Mount Stormjob site when working on the Munt Storm
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job. The distance fromM. Marple s residence in Burlington to
the Mount Stormjob site, via the nost direct driving route of
Burlington to New Creek, West Virginia, to Bismarck, was 32
mles. M. Mirple would go to the Mount Stormjob site by first
driving to Keyser, West Virginia (Keyser), where he would stop at
a Sheetz station to buy gas for his truck and breakfast. The
Sheetz in Keyser was not the only gas station available to M.
Mar pl e; however, he preferred this station to those closer to his
home or on the nore direct route to the Mount Stormjob site
because of, anmong other things, the price of the gas and the
quality of the food. As a result of first driving to the Sheetz
in Keyser and then to the Mount Stormjob site, M. Marple drove
51 mles fromhis residence in Burlington to the Mount Stormjob
site on the nornings he reported to work during the year in
issue. M. Mrple did not receive any reinbursenent from APl or
Local 100 for his travel or meal expenses incurred in working on
the Mount Storm job

For taxable year 2002, M. Marple recorded his daily
busi ness m | eage on a calendar. On each working day, M. Mrple
wrote down on the cal endar the nunber of mles he drove fromhis
residence to a job site and then back. M. Marple considered
hi msel f “out of town”, for the purpose of deducting business
m | eage, at a distance of 45 to 50 mles fromhis residence in

Bur | i ngt on.
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For taxable year 2002, M. Marple received taxabl e wages of
$44,606. 03 fromAPI. APl paid M. Mrple weekly and issued him
an earnings statenent for each weekly pay period. These earnings
statenents show that M. Marple received gross wages of
$45,719.28 from APl for 2002 and that he nade pretax
contributions totaling $1,113.25 for the year to a section 401(k)
plan. The earnings statenents al so show a total of $5,714.54
Iisted under “Fringe Benefits” for “H&W for 2002, which relates
to premiuns for health insurance. The $5,714.54 listed for
heal th i nsurance was not included in the calculation of M.
Mar pl e’ s gross wages from APl for taxable year 2002, nor did
petitioners include this anmount in inconme on their 2002 Form
1040, U.S. Individual Income Tax Return.

For taxable year 2002, M. Marple received taxabl e wages of
$2,917.60 from Eber. Eber also paid M. Marple weekly and i ssued
an earnings statenent to M. Marple for each weekly pay peri od.
M. Marple s earnings statenents from Eber for taxable year 2002
do not indicate that any anount was allocated to health
i nsurance, nor do the earnings statenents indicate that any
pretax contributions were made from M. Marple' s wages. M.
Mar pl e’ s Eber earnings statements list an after-tax deduction
each pay period for “Union/ %% Deduct”.

In taxabl e year 2002, M. Marple purchased work boots and

clothes, including blue jeans, for wear in his job as a sheet
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metal worker. These itens were normal clothes. Petitioners
i ntroduced copies of 12 receipts totaling $338.58 as
substantiation for purchases of these itens. The receipts
indicate that the dollar amounts for all of the itens purchased
are generally small, ranging froma |low of 50 cents to a high of
$14.99. The receipts do not provide descriptions of the itens
purchased or identify the stores fromwhich petitioners purchased
the itens.

On their 2002 Form 1040, petitioners clained nedical and
dent al expenses of $8,020 on Schedul e A |Item zed Deducti ons,
attached to their return, which resulted in a deduction of $4,963
after application of the [imtation in section 213(a). O the
$8, 020 in clainmed nmedical and dental expenses, petitioners
cal cul ated $7,100 as paid for health insurance. Respondent
di sal l owed the entire $8,020 of clainmed expenses in the notice of
deficiency on the grounds that petitioners had not substantiated
paynent of the expenses.?

Al so on Schedul e A, petitioners deducted $11, 741 as M.
Mar pl e’ s unrei nbursed job expenses, nade up of the foll ow ng:
Vehi cl e expenses of $8,879 (24, 325 business nmiles at the standard
m |l eage rate of 36-1/2 cents per mle); business neals and

entertai nnent expenses of $399 (after application of the 50-

6 As noted, petitioners submtted to respondent nedi cal
and dental care receipts totaling $920, which respondent has
accept ed.
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percent limtation of section 274(n)); union dues and assessnents
of $2,113; and work boots and clothing of $350. 1In the notice of
deficiency, respondent allowed a deduction of $1,694 for the
subst anti ated anmount of M. Marple’s union dues and di sal | owed
all of the renmmining deductions.’

Di scussi on

Deductions are a matter of |egislative grace, and a taxpayer
nmust establish that he has satisfied the specific statutory

requi rements for any deduction clained.® Rule 142(a); | NDOPCO

Inc. v. Conmmi ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934). Furthernore, a

taxpayer is required to keep records sufficient to enable the
Comm ssioner to determ ne whether the taxpayer is liable for tax.
See sec. 6001; sec. 1.6001-1(a), Inconme Tax Regs. A taxpayer
bears the burden of substantiating the anount and purpose of any

cl ai med deduction. See Hradesky v. Comm ssioner, 65 T.C. 87

(1975), affd. per curiam540 F.2d 821 (5th Cr. 1976).

" As noted, respondent has conceded that petitioners are
entitled to a deduction on Schedule A for the 3,304 business
mles attributable to M. Marple' s tenporary enpl oynent with Eber
in 2002.

8 Sec. 7491(a), which shifts the burden of proof as to
factual nmatters to the Conmm ssioner under certain circunstances,
does not apply because petitioners have neither alleged its
application nor established that they have satisfied the
preconditions for its application.



A. Medi cal Care Expenses

As a general rule, section 262(a) prohibits a deduction for
“personal , living, or famly expenses.” An exception to this
general rule is provided by section 213 for certain nedical care

expenses. Gerstacker v. Conm ssioner, 414 F.2d 448, 450 (6th

Cir. 1969), revg. and remanding 49 T.C 522 (1968). Under
section 213(a), a taxpayer may deduct expenses paid during the

t axabl e year, not conpensated for by insurance or otherw se, for
medi cal care of the taxpayer, the taxpayer’s spouse, or a
dependent, to the extent that such expenses exceed 7.5 percent of
adj usted gross incone. Expenditures for insurance covering

medi cal care are included in the definition of amounts paid for
medi cal care. Sec. 213(d)(1)(D). To substantiate a deduction
under section 213, a taxpayer mnust provide the nane and address
of each person to whom paynent was made and the anpunt and date
of each paynent. Sec. 1.213-1(h), Incone Tax Regs.

Petitioners clainmed nedical and dental expenses of $8,020 on
their 2002 Schedul e A, and respondent has conceded t hat
petitioners have substantiated $920 of this amount. Petitioners
essentially contend that the remai ning $7,100 of their clainmed
medi cal and dental expenses represents paynents nade by M.

Marpl e for health insurance through w thhol ding by his
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enpl oyers. Petitioners submtted all of M. Marple’s earnings
statenments from Eber and APl for 2002 to substantiate the
paynments for health insurance.

M. Marple s earnings statenents from Eber for 2002 do not
indicate that any anmounts were paid for health insurance. M.
Marpl e’ s earnings statenments from APl for 2002 indicate that a
total of $5,714.54 was |listed under “Fringe Benefits” for health
i nsurance for the year. This anount was not included in the
calculation of M. Marple's gross wages from APl for 2002, nor
did petitioners include this anmount in incone on their 2002 Form
1040. Thus, the $5,714.54 was not paid by M. Marple; rather, it
appears that APl paid that amount for M. Marple s health
i nsurance. A taxpayer may deduct anmounts that the taxpayer has
paid for hinmself or his dependent, but not anounts that a third

party has paid on the taxpayer’s behalf. See MDermd v.

Conmm ssioner, 54 T.C. 1727 (1970). Petitioners presented no

ot her evidence substantiating any nedi cal care expenses,
gualified or otherw se, that would make up the $7, 100 portion of
t he nedi cal and dental expenses clainmed on their 2002 Schedul e A
We conclude that petitioners are not entitled to deduct the
$7,100 at issue as nedical care expenses under section 213 for

t axabl e year 2002.
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B. Empl oyee Busi ness Expenses

Section 162(a) allows a taxpayer to deduct all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business, including the trade or

busi ness of perform ng services as an enployee. Prinuth v.

Commi ssioner, 54 T.C 374, 377-378 (1970). As noted, however,

section 262 prohibits a deduction for expenses that are personal
in nature. The statutory prohibition of section 262 regarding
the deductibility of personal expenses takes precedence over the

al l omance provision of section 162, Sharon v. Conmm Ssioner, 66

T.C 515, 522-525 (1976), affd. 591 F.2d 1273 (9th Gr. 1978),
and a taxpayer nust denonstrate that the expenses at issue were
different fromor in excess of what he woul d have spent for

personal purposes, Sutter v. Conm ssioner, 21 T.C 170, 173-174

(1953).°

° In addition to satisfying the criteria for deductibility
under sec. 162, certain categories of expenses, including
passenger autonobiles, traveling, and neals and entertainnent,
nmust al so satisfy the strict substantiation requirenents of sec.
274(d) before those expenses will be allowed as deductions. See
secs. 274(d), 280F(d)(4)(A)(i). Under these rules, a taxpayer
must substantiate the anmount, tinme, place, and business purpose
of the expenditures and nust provi de adequate records or
sufficient evidence to corroborate his own statenent. See sec.
274(d); sec. 1.274-5T(c)(1l), Tenporary lIncone Tax Regs., 50 Fed.
Reg. 46016 (Nov. 6, 1985). 1In order to neet the “adequate
records” requirenents, a taxpayer is to maintain an account book,
di ary, statenent of expenses, or simlar record and docunentary
evi dence (such as receipts, paid bills, or simlar evidence)

(continued. . .)



1. Vehi cl e Expenses

Commuti ng expenses, which are expenses incurred in traveling
bet ween a taxpayer’s residence and his or her principal place of
busi ness or enploynent, are generally consi dered personal
expenses, deduction of which is prohibited by section 262. See

Fausner v. Conm ssioner, 413 U S. 838 (1973); Conm ssioner V.

Flowers, 326 U S. 465 (1946); secs. 1.162-2(e), 1.262-1(b)(5),

| ncome Tax Regs. The Conmm ssioner has recogni zed an exception to
this general rule when the daily transportati on expenses are
incurred in going between the taxpayer’s residence and a
tenporary work | ocation outside the nmetropolitan area where the

t axpayer lives and normally works. See Rev. Rul. 99-7, 1999-1
C.B. 361, nodifying and superseding Rev. Rul. 90-23, 1990-1 C. B
28, and Rev. Rul. 94-47, 1994-2 C B. 18, and obsoleting Rev. Rul.

190, 1953-2 C.B. 303.1%°

°C...continued)
whi ch, when conbi ned, establish each el enent of the expense that
sec. 274(d) requires to be established. Sec. 1.274-5T(c)(2) (i),
Tenporary Income Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).

10 In Turner v. Conmissioner, 56 T.C. 27, 33 (1971),
vacated and remanded on the Conm ssioner’s notion by an
unpubl i shed order (2d Cr., Mar. 21, 1972), this Court disall owed
t he deduction by an enpl oyee of expenses for transportation from
t he enpl oyee’s residence to a distant tenporary job, holding that
“Commuting is commuting, regardl ess of the nature of the work
engaged in, the distance traveled, or the node of transportation
used.” The Conm ssioner, however, in Rev. Rul. 190, 1953-2 C. B
303, allowed the deduction of expenses incurred for daily
transportati on between a taxpayer’s principal or regular place of
enpl oynent and a tenporary, as distinguished fromindefinite,

(continued. . .)
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Respondent argues that the travel expenses at issue (21,021
of the 24,325 business mles clainmed by petitioners on their
Schedul e A) represent mleage M. Marple incurred conmuting from
his honme to the Mount Stormjob site and thus are not deductible
under section 162. Respondent further argues that M. Marple is
not entitled to deduct the mleage at issue pursuant to the
exception provided in Rev. Rul. 99-7, supra, because M. Marple’s
enpl oynent with APl on the Mouunt Storm job, which lasted for al
of 2002 except for a 3-week break in service, was not tenporary,
nor was the Mount Stormjob site, which was 32 mles from M.
Mar pl e’ s honme by way of the nost direct route, outside the
metropolitan area where M. Marple lived and normal | y worked.
Petitioners contend otherw se, pointing out that none of M.
Mar pl e’ s jobs through Local 100 are pernmanent, and arguing that,
by M. Marple’ s calculation, he drove 51 mles to get to the

Mount Storm job site each day.

10¢, .. conti nued)
j ob, when the job was outside the netropolitan area where the
t axpayer lived and ordinarily worked. Since Turner, we have
deci ded cases where the issue has been framed in terns of the
test of Rev. Rul. 190, supra. See, e.g., MCallister v.
Commi ssioner, 70 T.C. 505 (1978); Norwood v. Comm ssioner, 66
T.C. 467 (1976). Rev. Rul. 190, supra, has been nodified or
clarified by the Comm ssioner over the years, as noted above.
For purposes of the instant case, Rev. Rul 99-7, 1999-1 C. B. 361
applies, and the deductibility of M. Marple s vehicle expenses
has been presented for decision under its provisions. Neither
party disputes the application of Rev. Rul. 99-7, supra.
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We recogni ze that all of M. Marple’'s jobs through Local 100
are not permanent positions and that M. Mrple understood at the
time he took the Mount Stormjob that his enploynent with API
woul d not be permanent in nature. The inpermanence of
construction work, however, does not resolve the issue of whether
M. Marple s enployment with APl was tenporary for the purpose of

deducti ng business mleage. See Comm ssioner v. Peurifoy, 254

F.2d 483, 486 (4th Cir. 1957), revg. 27 T.C. 149 (1956), affd.

per curiam 358 U.S. 59 (1958); Kasun v. United States, 671 F.2d

1059, 1061-1063 (7th G r. 1982). Moreover, prior jobs of short
duration are not evidence that the job at issue is tenporary.

McCallister v. Conmi ssioner, 70 T.C. 505, 509-510 (1978).

We find it unnecessary, however, to resolve the question of
whet her M. Marple’ s enploynent with APl on the Mount Stormjob
was tenporary or indefinite because we find that the Mount Storm
job site was not outside the netropolitan area where M. Marple

lived and normally worked. See Harris v. Conm ssioner, T.C

Meno. 1980-56, affd. in part and remanded in part w thout

publ i shed opinion 679 F.2d 898 (9th Cir. 1982).1%1

1 In Harris v. Conmissioner, T.C. Menp. 1980-56, affd. in
part and remanded in part w thout published opinion 679 F.2d 898
(9th Cr. 1982), this Court found that the taxpayer, who relied
on Rev. Rul. 190, supra, to support the deductibility of his
transportati on expenses, had not established that the work sites
at issue were outside the general area of his principal or
(continued. . .)
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The term “nmetropolitan area”, for purposes of deducting
daily transportation expenses under the exception found in Rev.
Rul . 99-7, supra, is not defined in that revenue ruling or the
prior revenue rulings on the subject.!® Courts that have
addressed the issue have generally | ooked at whether the work
site in question was within the general area of the taxpayer’s

princi pal or regular place of enploynent, see Harris v.

Commi ssi oner, supra (for transportation expenses to be
deducti bl e, the taxpayer nust prove that tenporary work sites are
outside the general area of the taxpayer’s principal or regular

pl ace of enploynent); see also Aldea v. Conm ssioner, T.C Meno.

2000-136; Carter v. Comm ssioner, T.C. Menpb. 1988-189, as well as

the di stance between the work site and the taxpayer’s residence,

see Ellwein v. United States, 778 F.2d 506, 511-512 (8th G

1985) (daily transportation costs deductible only if the
tenporary enploynent is outside the area of the taxpayer’s

regul ar abode); Dahood v. United States, 747 F.2d 46, 48 (1st

Cr. 1984); Boehner v. Comm ssioner, T.C Menp. 1986- 315.

Wth this background in mnd, we believe it is appropriate

to interpret “netropolitan area”, as that termis used in Rev.

(... continued)
regul ar place of enploynent. W thus found, w thout deciding
whet her the jobs were tenporary, that the taxpayer was not
entitled to deduct the transportation expenses at issue.

12 Rev. Rul. 94-47, 1994-2 C. B. 18; Rev. Rul. 90-23, 1990-
1 CB 28, Rev. Rul. 190, supra.
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Rul . 99-7, supra, by reference to its ordinary and common
meaning. In Webster’s Third New International Dictionary (1993),
the word “netropolitan” is defined as “of, relating to, or
constituting a region including a city and the densely popul at ed
surroundi ng areas that are socially and econom cally integrated
withit”. In the instant case, M. Marple resided in Burlington,
and he reported to and received work referrals from Local 100 s
Cunmberl and office, which was | ocated approximately 23 mles from
his residence. He primarily worked jobs in Wst Virginia and
Maryl and, several of which were within his hone area of
Burlington and its environs. M. Marple considered hinself “out
of town” for purposes of deducting business mleage at 45 to 50
mles fromhis residence in Burlington. W take this to nmean
that M. Marple considered the area within a 45- to 50-mle
radius of Burlington to be his netropolitan area. No evidence
was presented to convince the Court that this area should be
expanded or dim nished, and we find that M. Marple properly
regarded this area to be the netropolitan area where he lived and
normal |y worked. We further find, however, that the Munt Storm
job site was not outside this area. The distance between M.
Marpl e’ s residence in Burlington and the Mount Stormjob site,
via the nost direct route, was 32 mles, and thus the job site

was not distant fromhis residence. See Harris v. Conmi ssioner,

supra (work sites requiring round trips of 134, 162, and 100
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mles fromthe taxpayer's home within the netropolitan area that
was the taxpayer's principal or regular place of enploynent).

Ellwein v. United States, 635 F. Supp. 1453 (D.N. D. 1986) (work

sites at distances of 39 mles and 45 mles within the work area

of the taxpayer's hone), on remand fromE Iwein v. United States,

supra. The extra 19 mles that M. Marple cal cul ated he drove
each day on his way to the Mount Stormjob site were attributable
to his choice to buy breakfast and gas at the Sheetz gas station
in Keyser. M. Mirple admtted that this particul ar Sheetz was
not the only gas station available to him and he further
admtted that he drove out of his way to go to this Sheetz each
nor ni ng because he liked the food and the price of gas at that
station. M. Marple' s decision to drive the extra 19 mles each
nmorni ng was thus notivated prinmarily by personal considerations,
rather than by any requirenent of his enployer. See Henry v.

Commi ssioner, 36 T.C. 879, 884 (1961); Sutter v. Conm ssioner, 21

T.C at 173-174. W find that the Mount Stormjob site was not
outside the netropolitan area where M. Marple |ived and normally
wor ked. Accordingly, we conclude that petitioners are not
entitled to deduct business m | eage under section 162 in excess
of the 3,304 mles conceded by respondent.

2. Meal Expenses

Expenses paid or incurred for a taxpayer’s daily neals are

general |y nondeducti bl e under section 262 as personal, living, or
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famly expenses. See United States v. Correll, 389 U S. 299

(1967); Barry v. Conmm ssioner, 54 T.C 1210, 1212 (1970), affd.

per curiam 435 F.2d 1290 (1st G r. 1970). This is so because a
t axpayer’s expenses for his own neals woul d have been incurred
whet her or not the taxpayer had engaged in any business activity.

Christey v. United States, 841 F.2d 809, 814 (8th G r. 1988);

Mbss v. Conm ssioner, 80 T.C. 1073, 1078 (1983), affd. 758 F.2d

211 (7th Gr. 1985). Meal expenses may be deducti bl e as
travel i ng expenses under section 162(a)(2) if a taxpayer can
prove that the neals were consuned while traveling away from hone
in the pursuit of a trade or business. To be considered *away
fromhonme” wthin the nmeani ng of section 162(a)(2), a taxpayer
must be on a trip that requires the taxpayer to stop for sleep or

a substantial period of rest. United States v. Correll, supra;

Strohmaier v. Conm ssioner, 113 T.C 106, 115 (1999).

During 2002, M. Marple did not stay overnight at either the
Mount Storm job site |location or the Eber job site |ocation but
instead returned in the evenings to petitioners’ residence in
Burlington. There is no evidence that M. Marple' s daily round
trips in 2002 between petitioners’ residence and the job site
| ocations required M. Marple to stop for sleep or a substanti al

period of rest. See United States v. Correll, supra; Strohnaier

v. Comm ssioner, supra at 115. W find that the neal expenses

were not paid or incurred while M. Marple was away from hone
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wi thin the neaning of section 162(a)(2). Accordingly,
petitioners are not entitled to deduct the cost of M. Marple's
neal s as a busi ness expense under section 162.13

3. Wor k d ot hi ng

The cost of clothing is generally a nondeducti bl e personal
expense within the neaning of section 262, even if the clothing
was in fact used exclusively for work. See Barone v.

Commi ssioner, 85 T.C 462, 469 (1985), affd. w thout published

opinion 807 F.2d 177 (9th G r. 1986). The cost of clothing may
be deductible as a business expense under section 162(a) where
(1) the clothing is required or essential in the taxpayer’s
enpl oynent, (2) the clothing is not suitable for general or
personal wear, and (3) the clothing is not worn for general or

personal purposes. Yeomans v. Comm ssioner, 30 T.C 757, 767-768

(1958).

M. Marple purchased jeans and work boots during the year in
i ssue which he wore while enployed as a sheet netal worker. M.
Marple testified the itens were “normal” jeans and work boots.
There is no evidence that the itenms were unsuitable for general

or personal wear, nor is there evidence that M. Marple did not

13 W note that expenses for neals are subject to strict
substantiati on under sec. 274, discussed supra note 9.
Petitioners did not introduce any receipts or other docunentary
evi dence substantiating M. Mrple’'s neal expenses. Petitioners’
failure to neet the substantiation requirenments of sec. 274(d)
for M. Marple’ s neal expenses would appear to provide an
alternative basis for our holding disallow ng petitioners’
cl ai mred neal expense deducti on.
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wear the jeans and work boots outside of his enploynent. W

conclude that petitioners are not entitled to deduct the cost of

M. Marple's clothing as a busi ness expense under section 162.%
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

4 W note in this regard that petitioners clained a
deduction of $350 for M. Marple’'s work clothes on their 2002
Schedul e A, but introduced only 12 receipts totaling $338.58 as
substantiation for purchases of these work clothes. Moreover,
al though M. Marple testified the receipts were for purchases of
work clothes, the receipts do not provide descriptions of the
itens purchased or identify the stores where the itens were
pur chased.



