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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 1996
and 1997, the taxable years in issue. All nonetary anounts are
rounded to the nearest dollar.
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Respondent determ ned deficiencies in, and an addition to,
petitioners’ Federal incone taxes for the taxable years 1996 and
1997 as foll ows:

Addition to tax

Year Defi ci ency Sec. 6651(a) (1)
1996 $10, 385 $200
1997 6, 878 ---

After petitioners’ concessions,? the issue for decision is
whet her petitioner Richard B. May (petitioner) el ected under
section 469(c)(7)(A) to treat his various rental real estate
activities as a single activity for the years in issue. W hold
that he did not.

An adjustnent to the anount of petitioners’ item zed
deductions for each of the years in issue is a purely
conput ational matter, the resolution of which is dependent on our
di sposition of the disputed issue.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts, supplenental stipulation of facts, and acconpanyi ng

exhi bits.

2 Petitioners concede: (1) They are not entitled to claim
t he dependency exenption deductions disall owed by respondent in
the notice of deficiency, and (2) they are liable for the
addition to tax for failure to tinmely file their Federal incone
tax return for 1996.
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At the tinme that the petition was filed, petitioners resided
in Buffal o, New York.

During the years in issue, petitioner worked for the Gty of
Buffal o as a court advocate in a program known as Hi spanics
United of Buffalo. In his civil service job, petitioner worked
approxi mately 28-30 hours per week. Petitioner Jane M My (Ms.
May) worked as a full-tine teacher for the Buffal o Board of
Educat i on.

Since 1974, petitioner has been buying, selling, renting,
and nmanagi ng real estate properties.® At the begi nning of 1996,
he owned 18 doubl es consisting of 36 rental units, tw lots, and
three garages in North Buffalo, New York.% (These properties are
collectively referred to as the rental properties.) By the end
of 1996, he had sold two of the doubles. During the years in
i ssue, he rented approximately 30 of the units to tenants with
speci al needs, e.g., handi capped people, senior citizens, and
peopl e recei ving social services, and he rented the remnaining
units to other tenants. Petitioner personally manages the rental
properties, which includes finding tenants for the units,
col l ecting and depositing rent, making the nortgage paynents, and

i nspecting the units. Although petitioner makes m nor repairs,

8 On the basis of the record, it appears that Ms. My was
not involved in petitioner’'s real estate activities.

4 “Doubl es” are residential duplexes with units situated on
t he ground and second | evel s.
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he hires independent contractors for major repairs. |n addition,
he assists his tenants with various tasks, including conpleting
paperwork for those tenants receiving social services.

Petitioner spends approxi mately 40-45 hours per week managi ng the
rental properties.

In 1996, petitioners hired Joseph Mneo, a certified public
accountant, to prepare their 1993 return. M. Mneo continued to
prepare petitioners’ returns for all relevant years.

Petitioners attached to their 1993 return a Schedule E
Suppl enental I ncone and Loss, on which they aggregated
petitioner’s rental income and expenses as if petitioner’s rental
real estate activities were a single activity. Petitioners
consistently followed this practice on the Schedul es E attached
to their 1994, 1995, 1996, and 1997 returns. Petitioners,
however, did not attach to any of these returns a statenent
electing to treat petitioner’s rental real estate activities as a
single activity.

On April 13, 1999, petitioners filed a joint Federal incone
tax return for 1996. On April 4, 2000, petitioners filed a joint
return for 1997. Petitioners attached to each of these returns a
Schedul e E on which they identified the rental real estate

property as “Res Rental, Buffalo, NY” and clained the foll ow ng:
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Tot al Expenses
(I'ncl udi ng

Year Rents received Depr eci ati on) Net | oss
1996 $94, 050 $167, 397 $73, 347
1997 87, 030 154, 324 67, 294

In the notice of deficiency, respondent determ ned, inter
alia, that petitioner’s rental real estate | osses were passive
activity losses that were limted to $25,000 each year.

Petitioners tinely filed a petition with the Court disputing
respondent’ s determ nations.

D scussi on®

CGenerally, section 469 disallows a deduction for passive
activity losses incurred by individual taxpayers for the taxable
year. Sec. 469(a)(1l). A passive activity loss is the excess of
the aggregate | osses fromall passive activities for the taxable
year over the aggregate inconme fromall passive activities for
such year. Sec. 469(d)(1). 1In general, a passive activity is
any trade or business in which the taxpayer does not materially
participate. Sec. 469(c)(1l). Rental activities are
presunptively passive, without regard to whether the taxpayer
materially participates in the activity. Sec. 469(c)(2), (4).

The presunptive rule that a rental activity is a passive

activity, however, does not apply to the rental real estate

> W decide this case without regard to the burden of
proof. Accordingly, we need not decide whether the general rule
of sec. 7491(a) is applicable in this case. Higbee v.
Conm ssioner, 116 T.C 438, 446 (2001).
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activities of a taxpayer in the real property business (real
estate professional) if:

(1) nore than one-half of the personal services

performed in trades or businesses by the taxpayer

during such taxable year are perfornmed in real property

trades or businesses in which the taxpayer materially

participates, and

(i1) such taxpayer perforns nore than 750 hours of

services during the taxable year in real property

trades or businesses in which the taxpayer materially

partici pates.
Sec. 469(c)(7)(B).

This exception applies as if each interest of the taxpayer
inrental real estate were a separate activity unless the
t axpayer elects to treat all interests in rental real estate as
single rental real estate activity. Sec. 469(c)(7)(A); see sec.
1.469-9(g) (1), Income Tax Regs. To nake such an el ection, the
taxpayer nust file a statenent with the taxpayer’s original
income tax return for the taxable year declaring that he or she
is a qualified taxpayer for the taxable year and is naking the
el ection pursuant to section 469(c)(7)(A). Sec. 1.469-9(9)(3),
| nconme Tax Regs. Such an election is binding for the taxable
year in which it is made and for all future years in which the
taxpayer is a qualifying taxpayer even if there are intervening
years in which the taxpayer is not a qualifying taxpayer. Sec.

1.469-9(g) (1), Income Tax Regs. The election may be nmade in any

year in which the taxpayer is a qualifying taxpayer, and the
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failure to nake the election in one year does not preclude the
taxpayer from nmaking the election in a subsequent year. [|d.

For purposes of the real estate professional exception, the
parties agree that petitioner materially participated in his
rental real estate activities only if his rental real estate
activities are treated as a single activity. See 469(h)(1); sec.
1.469-5T(a), Tenporary Incone Tax Regs., 53 Fed. Reg. 5725 (Feb.
25, 1988). The parties further agree that petitioner would not
satisfy the material participation requirement to qualify as a
real estate professional with respect to each of petitioner’s
rental properties considered separately. Therefore, the issue in
di spute is whether petitioner elected to treat his rental real
estate activities as a single activity pursuant to section
469(c) (7) (A

The Omi bus Budget Reconciliation Act of 1993 (OBRA), Pub.

L. 103-66, sec. 13143(a), 107 Stat. 440, added section
469(c)(7)(A) to the passive activity loss rules effective for

t axabl e years begi nning after Decenber 31, 1993. Under section
469(c)(7)(A), a taxpayer may elect to treat all interests in
rental real estate as one activity for purposes of qualifying as
a real estate professional. Section 1.469-9(h), Proposed |Incone
Tax Regs., 60 Fed. Reg. 2561 (Jan. 10, 1995), required a taxpayer
w shing to make such an election to file a statenent with the

taxpayer’s original return declaring that the election is under
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section 469(c)(7)(A). The final regulation, which is
substantially the sane as the proposed regul ati on, becane final
on Decenber 22, 1995, and is generally effective for taxable
years begi nning on or after January 1, 1995, and to el ections
made under section 1.469-9(g), Inconme Tax Regs., with returns
filed on or after January 1, 1995. See sec. 1.469-11(a)(3),
| ncone Tax Regs. Therefore, to satisfy the literal requirenents
for making an election to treat all rental real estate activities
as a single activity under section 469(c)(7)(A), a taxpayer nust
file an election with his or her original return.

Petitioners concede that they did not attach to any rel evant
return a statenent electing to treat petitioner’s rental real
estate activities as a single activity. Therefore, petitioner
did not satisfy the literal requirenments of section 469(c)(7) (A
to treat all interests in rental real estate as a single
activity.

Petitioners contend, however, that they made a “deened
el ection” by consistently aggregating the rental incone and
expenses fromthe rental properties on their tax returns since
1993. Petitioners assert that such practice conplies with the
OBRA sec. 13143(a), 107 Stat. 440, and the regul ations

thereunder.® |In petitioners’ view, this practice of aggregating

6 Petitioners appear to rely on sec. 1.469-9(d)(2), |ncone
Tax Regs., for the proposition that a taxpayer nust be consi stent
(continued. . .)
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the rental income and expenses as a single activity on Schedule E
constitutes “a significant revelation to the Comm ssi oner that
that’s how the taxpayer [petitioner] was electing to act” to
treat his rental properties as a single activity. W disagree.

| n Kosonen v. Conmm ssioner, T.C. Mnob. 2000-107, the

t axpayer aggregated his rental inconme and expenses in one colum
on the Schedul es E attached to his 1994, 1995, and 1996 returns.
Simlar to the petitioners in the instant case, the taxpayer in
Kosonen argued that aggregating his rental activity |losses on his
returns showed that he had elected to treat his rental rea
estate activities as a single activity under section 469(c) (7).
The Court held, however, that the fact that the taxpayer
aggregated his | osses was not clear notice that he intended to

el ect under section 469(c)(7).” The Court reasoned that a

t axpayer nust clearly notify the Comm ssioner of the taxpayer’s

intent to make an el ecti on. Kosonen v. Conmi Ssioner, supra

(citing Knight-R dder Newspapers Inc. v. United States, 743 F. 2d

5(...continued)
in the treatnment of his or her real property trades or
busi nesses. This section, however, is not determ native of the
i ssue in dispute.

" The Court expressly noted that the instructions for the
1994 Form 1040, U.S. Individual Incone Tax Return, and Schedul e
E, Suppl enental Inconme and Loss, required the taxpayer to
aggregate his rental real estate |osses; thus, the fact that the
t axpayer had done so was not clear notice that he intended to
make the el ection under sec. 469(c)(7). See Kosonen v.
Commi ssioner, T.C Menp. 2000-107.
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781, 795 (11th Cr. 1984)). To make an election, “the taxpayer
must exhibit in sone manner * * * his unequivocal agreenent to
accept both the benefits and burdens of the tax treatnment

af forded” by the governing statute. Kosonen v. Comm SsSioner,

supra (quoting Young v. Conmm ssioner, 83 T.C 831, 839 (1984),

affd. 783 F.2d 1201 (5th Cr. 1986)). “A taxpayer has not made
an election if it is not clear fromthe return that an el ection
has been made.” |d.

Concl usi on

On the basis of the record, it is not clear from any of
petitioners’ relevant returns that petitioner nmade an el ection
under section 469(c)(7)(A). Petitioners’ consistent treatnent of
aggregating the rental inconme and expenses on their Schedul es E
is not a deened election to treat the rental real estate
activities as a single activity under the requirenents of section
469(c)(7)(A). Accordingly, petitioner did not elect to treat his
rental real estate activities as a single activity under section
469(c)(7)(A). Respondent’s determnation is therefore sustained.

Al t hough petitioner does not qualify as a real estate
prof essional, respondent allowed petitioners to deduct $25,000
for each of the taxable years in issue pursuant to the $25, 000

offset for rental real estate activities under section 469(i).
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We have considered all of the other argunents made by
petitioners, and, to the extent that we have not specifically
addressed them we conclude that they are without nerit.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect our disposition of the disputed issue, as well as

petitioners’ concessions,

Deci sion will be entered

for respondent.




