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MVEMORANDUM COPI NI ON
VASQUEZ, Judge: This case is before the Court on
respondent’s notion for summary judgnent.
Rule 121(a)?! provides that either party nmay nove for summary

j udgnent upon all or any part of the legal issues in controversy.

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code.
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Full or partial summary judgnment may be granted only if it is
denonstrated that no genuine issue exists as to any materi al
fact, and a decision may be entered as a natter of law. Rule

121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th G r. 1994).

We conclude that there is no genuine issue as to any
material fact and that a decision nay be rendered as a natter of
| aw.

Backgr ound

Petitioner is a self-enployed realtor. Petitioner filed
del i nquent Federal incone tax returns for 1997 and 1999.
Petitioner failed to pay the taxes due on those returns.

On August 13, 2001, respondent issued to petitioner a Final
Notice, Notice of Intent to Levy and Notice of Your Right to a
Hearing, regarding her inconme tax liabilities for 1997 and 1999
(notice of intent to levy). As of the date of the notice of
intent to levy, petitioner’s 1997 and 1999 incone tax
liabilities, including penalties and interest, total ed $50, 536. 43
and $93, 936. 36, respectively. As of the date of the notice of
intent to levy, petitioner had not filed her incone tax return
for 2000, had made insufficient estimated tax paynents toward her
year 2000 tax liability, and had not nmade any estinated tax

paynents toward her year 2001 tax liability.
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On August 30, 2001, petitioner signed a Form 433-A,

Col l ection Information Statenment for Individuals, and sent it to
respondent.

On Septenber 6, 2001, petitioner submtted a Form 12153,
Request for a Collection Due Process Hearing, regarding her 1997
and 1999 tax years (hearing request). Petitioner stated that she
di sagreed with respondent’s decision to | evy because she was
unabl e to pay the assessnents in full at that tinme. Petitioner,
however, did not dispute the amount of the liabilities. She
requested that respondent consider an installnment paynent plan in
lieu of enforced collection action.

On January 23, 2002, petitioner sent respondent spreadsheets
showi ng the sal es she cl osed and comm ssions she earned during
2001 and two pages of clained busi ness expenses.

On the basis of all of the information provided by
petitioner, respondent prepared a nonthly income and expense
anal ysis. Respondent concluded that petitioner had the ability
to pay $5,599 per nonth toward her outstanding 1997 and 1999 tax
liabilities.

On March 19, 2002, respondent assigned Appeals Oficer
Deni se Mountjoy to petitioner’s hearing request. Appeals Oficer
Mountj oy reviewed the adm nistrative file and obt ai ned
transcripts of petitioner’s account for 1997 and 1999. The

admnistrative file and transcripts of account confirnmed the
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assessnents against petitioner and that all required collection
noti ces had been issued. Appeals Oficer Muntjoy contacted
petitioner’s counsel to schedule an adm nistrative hearing
(hearing).

On March 25, 2002, the hearing was held. At the hearing,
petitioner’s counsel noted that petitioner’s incone fluctuates
consi derably and proposed a “pay as she can” install nent
agreenent for petitioner’s 1997 and 1999 tax liabilities. The
proposed install nent plan suggested that several nonths of
expenses woul d be deducted from each comm ssion check petitioner
recei ved and that a percentage of the renaining anount woul d be
paid to respondent (proposed installnment plan). Appeals Oficer
Mountjoy stated that she would consider the proposed install nment
pl an and woul d get back to petitioner’s counsel.

Appeal s O ficer Muntjoy considered the proposed install nent
pl an and determ ned it was unacceptable. The reasons underlying
Appeal s Oficer Muntjoy's decision were that (1) it would be
difficult for respondent to nonitor; (2) it would not necessarily
provide for full paynent of petitioner’s 1997 and 1999 tax
l[iabilities within the periods of limtations on collection; and
(3) petitioner’s failure to nake adequate estimated paynents for
t axabl e year 2001 suggested a continuing conpliance problem

On May 1, 2002, Appeals Oficer Muntjoy spoke with

petitioner’s counsel. Petitioner’s counsel advised Appeals
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O ficer Mountjoy that he no | onger believed that petitioner was
entitled to an install nment agreenent because she was not in
conpliance wth her filing and paying requirenents for 2001. The
conversation reconfirmed Appeals Oficer Muntjoy's prior
conclusion that it was not in the Governnent’s interest to accept
t he proposed install nment plan.

On May 10, 2002, respondent issued a Notice of Determ nation
Concerning Coll ection Action(s) Under Section 6320 and/or 6330 to
petitioner regarding her 1997 and 1999 tax years (notice of
determ nation). In the notice of determ nation, respondent
determ ned that the issuance of the notice of intent to | evy and
proposed coll ection action were appropriate. |In the attachnent
to the notice of determ nation, respondent explained: “Since you
are not in conpliance with the current filing and paying
requi renent for current taxes [2001], you do not qualify for an
i nstal | ment paynent plan.”

On June 17, 2002, petitioner timely filed a petition for
lien or levy action under Code section 6320(c) or 6330(d) seeking
review of respondent’s determnation to proceed with collection
of petitioner’s 1997 and 1999 tax liabilities.?

On Novenber 20, 2002, respondent filed a notion for summary

judgnent. On Novenber 21, 2002, the Court ordered petitioner to

2 At the tinme she filed the petition, petitioner resided
in Anacortes, Washi ngton.
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file any objection to respondent’s notion for sumrary judgnent on
or before Decenber 12, 2002. On Decenber 16, 2002, petitioner
filed a response to respondent’s notion for sumary judgnent
(response).
Di scussi on

Petitioner’s only argunent is that respondent’s refusal of
t he proposed installnment plan constituted an abuse of discretion.
Were the validity of the underlying tax liability is not
properly in issue, we review respondent’s determ nation for an

abuse of discretion. Seqgo v. Comm ssioner, 114 T.C. 604, 610

(2000); Black v. Conmm ssioner, T.C Meno. 2002-307 (review ng the

Comm ssioner’s determ nation regarding an install nent agreenent
proposed at a section 6330 hearing under an abuse of discretion

standard); Schulman v. Conm ssioner, T.C Meno. 2002-129.

One reason respondent did not accept the proposed
install ment plan was because petitioner was not in conpliance
with her current filing and paying obligations. See Internal
Revenue Manual, pt. 5.14.1.4.1 (July 1, 2002), pt. 5.14.9.3(5)
(Mar. 30, 2002), pt. 5.19.1.3.3.1(1) and (5) (Cct. 1, 2001), pt.
5.19.1.5.4.10(1)-(2) (Cct. 1, 2001). In her response, petitioner
admts that as of the date of the notice of determ nation, My
10, 2002, she had not filed her 2001 return and had not fully

paid her tax liability for 2001.
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Petitioner, however, clainms that she has now fil ed her
return and fully paid her tax liability for 2001.® Even if this
is so, it does not appear that respondent abused his discretion
in determning to proceed with collection. After the section
6330 hearing and prior to issuing the notice of determ nation,
Appeal s Oficer Muntjoy spoke with petitioner’s counsel, and he
advi sed Appeals Oficer Muntjoy that he believed that petitioner
was not entitled to an install ment agreenent.

Addi tionally, respondent’s determ nation was based on the
financial information provided to himby petitioner. See

Schul man v. Conmi ssioner, supra. Respondent allowed certain

expenses in anpbunts greater than those originally clainmed by
petitioner.* On the basis of all the information provided by
petitioner, respondent prepared a nonthly income and expense
anal ysis and determ ned that petitioner had i ncome net of
necessary |living expenses of $5,599 per nonth that coul d be
applied to petitioner’s outstanding 1997 and 1999 tax

liabilities.

3 Petitioner attached a Form 1040 for 2001 to the response.
This return is not signed or dated by petitioner or the paid
preparer listed on the form and there is no evidence of any
paynment made by petitioner. Additionally, there is no evidence
that petitioner submtted this return to the Internal Revenue
Service. Furthernore, in the petition petitioner admtted that
she had not paid her 2001 tax liability in full.

4 Petitioner listed her total nmonthly living expenses to be
$8, 607; however, respondent cal cul ated petitioner’s total
al  owabl e monthly expenses to be $17, 174.
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Respondent al so determ ned that the proposed install nent
plan would be difficult to nonitor. W agree. Because
petitioner’s net incone fluctuates nonthly, respondent woul d be
forced to audit continually the correctness of the incone and
deductions petitioner clained. Furthernore, the proposed
install ment plan | eft uncertain whether petitioner would fully
pay her outstanding liabilities within the periods of Iimtations
on collection. W conclude that respondent gave due
consideration to the proposed installnent plan, and his
determ nati on was reasonabl e.

Petitioner has failed to raise a spousal defense or make a
valid challenge to the appropriateness of respondent’s intended
collection action. These issues are now deened conceded. Rule
331(b)(4). Accordingly, we conclude that respondent did not
abuse his discretion by refusing to accept the proposed
install ment plan, and we sustain respondent’s determ nation to
proceed with collection with respect to petitioner’s 1997 and
1999 tax years.

To reflect the foregoing,

An appropriate order and

decision will be entered.




