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MVEMORANDUM OPI NI ON

COHEN, Judge: These consolidated cases are before the Court

redetermnation of two statutory notices of

on petitions for
P. A,

deficiency. Wth respect to McGehee Famly dinic,
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respondent determ ned a deficiency in Federal inconme tax for the
tax year ended March 31, 2005, of $16,042 and a penalty under
section 6662A of $4,812.47. Wth respect to Robert and Mary
Prosser, respondent determ ned a deficiency in Federal incone tax
for 2004 of $17,500 and a penalty under section 6662A of $3, 500.
The principal issue in these cases is whether anmounts paid by
McGehee Fam|ly Cinic in connection with the Benistar 419 Plan &
Trust are deductible. Regarding this issue, petitioners have
each signed a stipulation to be bound by the decision of the

hi ghest court resolving Mark Curcio and Barbara Curcio, docket

No. 1768-07, Ronald D. Jelling and Lorie A Jelling, docket No.

1769-07, Samuel H Smth, Jr.., and Any L. Snmith, docket No.

14822- 07, or Stephen Mgel ef sky and Roberta Mugel ef sky, docket

No. 14917-07 (collectively, the controlling cases), which were
consolidated for trial, briefing, and opinion. The remaining
i ssue in these consolidated cases is whether petitioners are each
liable for a section 6662A accuracy-rel ated penalty.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue.

Backgr ound

All of the facts have been stipulated, and the stipul ated
facts are incorporated as our findings by this reference. The

parties have stipulated that the proper venue for an appeal of
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this decision is the Court of Appeals for the Second Circuit.
See sec. 7482(b)(2).

The rel evant facts |largely concern petitioners’ involvenent
in the Benistar 419 Plan & Trust (Benistar Plan), which was

di scussed in Curcio v. Comm ssioner, T.C. Meno. 2010-115. The

parties have stipulated into the record in this case the evidence
and trial testinmony fromCurcio, wth only m nor additions or
clarifications that apply to petitioners. W therefore
incorporate by this reference our findings in Curcio regarding
the policies and nechanics of Benistar Plan.

Beni star Plan was crafted by Daniel Carpenter to be a
mul ti pl e-enpl oyer wel fare benefit trust under section 419A(f)(6)
providing preretirenent life insurance to covered enpl oyees.

Enpl oyers enroll in Benistar Plan and make contributions to a
trust account for the benefit of select enployees. In return,
Beni star Plan prom ses to pay death benefits to those enpl oyees
if they die while enployed. Benistar Plan has advertised that
enrol | ed enpl oyers’ contributions are deducti bl e.

Beni star Plan uses enployers’ contributions to acquire one
or nore life insurance policies on enployees covered by the plan.
We refer to these life insurance policies as the underlying
i nsurance policies, because they underlie each policy issued by

Beni star Plan and, as a result, Benistar Plan is fully reinsured.
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Beni star Plan withdraws fromthe trust account as necessary to
pay the prem uns on the underlying policies.

Petitioner McGehee Famly Cinic, an entity taxed as a C
corporation, enrolled in Benistar Plan in May 2001. MGehee
Famly dinic first clainmed a deduction for a contribution to
Benistar Plan on its return filed July 8, 2002, for its tax year
ended March 31, 2002. MGehee Fanmily Cinic contributed $50, 000
to Benistar Plan in connection with plan participation in 2004.
It clained a deduction of $45,833 relating to the contribution to
Beni star Plan during the corporation’s tax year ended March 31,
2005. McCGehee Famly dinic’'s return did not include a Form
8886, Reportable Transaction D sclosure Statenent, or materially
simlar docunent. In a notice of deficiency dated March 21,
2008, the Internal Revenue Service (IRS) disall owed MCGehee
Famly dinic’ s deduction of the contribution to Benistar Plan.

Petitioner Robert Prosser was a sharehol der of M Cehee
Famly Cinic at all relevant tinmes. The Robert and Mary
Prosser’s jointly filed return for 2004 did not include a Form
8886 or materially simlar docunent. 1In a notice of deficiency
dated March 21, 2008, the IRS adjusted the Prossers’ 2004 incone
to include the $50,000 paynment to Benistar Plan from McGehee

Famly dinic.
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Di scussi on

Section 6662A was enacted as part of the American Jobs
Creation Act of 2004, Pub. L. 108-357, section 812(a), 118 Stat.
1577. It is effective for tax years ending after October 22,
2004. 1d. sec. 812(f), 118 Stat. 1580. It provides that “If a
t axpayer has a reportable transaction understatenent for any
t axabl e year, there shall be added to the tax an anount equal to
20 percent of the anmpunt of such understatenent.” Sec. 6662A(a).
The penalty applies to any deficiency which is attributable to
any listed transaction or any reportable transaction if a
significant purpose of the transaction is the avoi dance or
evasi on of Federal incone tax. Sec. 6662A(b)(2). The penalty is
increased from20 to 30 percent of the anobunt of the
understatenent if the disclosure requirenents of section
6664(d)(2)(A), requiring disclosure in accordance with the
regul ati ons prescribed under section 6011, are not net. Sec.
6662A(C) .

Respondent argues that petitioners are |iable for the
penal ty because they participated in a listed transaction. A
listed transaction is a transaction that is the sanme as or
substantially simlar to one of the types of transactions that
the RS has determined to be a tax avoi dance transaction and has
identified by notice, regulation, or other formof published

gui dance as a |isted transaction. Sec. 6707A(c)(2); sec. 1.6011-
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4(h), Incone Tax Regs. (incorporating by reference section
1.6011-4T(b)(2), Tenporary Inconme Tax Regs., 65 Fed. Reg. 11207

(Mar. 2, 2000)); see Blak Invs. v. Comm ssioner, 133 T.C.

, ___(2009) (slip op. at 23, 29-32). Respondent clains that

Beni star Plan is substantially simlar to the transaction

described in Notice 95-34, 1995-1 C. B. 309, and first identified

as a listed transaction in Notice 2000-15, 2000-1 C. B. 826.
Notice 95-34, 1995-1 C.B. at 309-310, states:

In recent years a nunber of pronoters have offered
trust arrangenents that they claimsatisfy the
requi renents for the 10-or-nore-enployer plan exenption
and that are used to provide benefits such as life
i nsurance, disability, and severance pay benefits.
Pronoters of these arrangenents claimthat all enpl oyer
contributions are tax-deductible when paid, relying on
t he 10-or-nore-enpl oyer exenption fromthe section 419
limts and on the fact that they have enrolled at |east
10 enployers in their nultiple enployer trusts.

These arrangenents typically are invested in
variable life or universal life insurance contracts on
the lives of the covered enpl oyees, but require |arge
enpl oyer contributions relative to the cost of the
anmount of terminsurance that would be required to
provi de the death benefits under the arrangenent. The
trust owns the insurance contracts. The trust
adm ni strator may obtain the cash to pay benefits,
ot her than death benefits, by such neans as cashing in
or withdrawi ng the cash value of the insurance
policies. Although, in sonme plans, benefits may appear
to be contingent on the occurrence of unantici pated
future events, in reality, nost participants and their
beneficiaries will receive their benefits.

The trusts often maintain separate accounting of
the assets attributable to the contributions made by
each subscribing enployer. Benefits are sonetines
related to the anounts allocated to the enpl oyees of
the participant’s enployer. For exanple, severance and
disability benefits may be subject to reduction if the
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assets derived froman enployer’s contributions are

insufficient to fund all benefits prom sed to that

enpl oyer’ s enpl oyees. In other cases, an enployer’s

contributions are related to the cl ains experience of

its enployees. Thus, pursuant to formal or infornal

arrangenents or practices, a particular enployer’s

contributions or its enployees’ benefits may be

determned in a way that insulates the enployer to a

significant extent fromthe experience of other

subscri bi ng enpl oyers.

According to the regul ations applicable to transactions
entered into on or after January 1, 2001, where the taxpayer did
not report the transaction on a tax return filed on or before
June 14, 2002, a transaction is substantially simlar to a
transaction identified as a listed transaction in published
guidance if the transaction is expected to obtain the sane or
simlar types of tax benefits and is either factually simlar or
based on the same or simlar tax strategy. Sec. 1.6011-

AT(b) (1) (i), (g), Tenporary Incone Tax Regs., 67 Fed. Reg. 41327,

41328 (June 18, 2002); see Blak Invs. v. Conm ssioner, supra at
___(slip op. at 25).

Beni star Pl an was expected to obtain the sanme type of tax
benefits as listed in Notice 95-34, supra. The tax benefit
listed in Notice 95-34, supra, is the deduction of contributions
made to the trust arrangenent described within. Benistar Plan
advertised that contributions to the plan were tax deducti bl e.
The benefits of enrollnment listed in the packet sent to newy

enrol | ed enpl oyers included “virtually unlimted deductions”.
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Beni star Plan was also factually simlar to the plan |isted
in Notice 95-34, supra, at all relevant tines. Benistar Plan was
a trust arrangenent that clained to satisfy the requirenents for
t he 10-or-nore-enpl oyers-plan exenption under section 419A(f) (6)
and offered life insurance. Although the record does not include
the underlying policies the Prossers selected for Benistar Plan
to purchase, we note that the policies selected by the taxpayers

in Curcio v. Comm ssioner, T.C Meno. 2010-115, were

overwhel m ngly variable or universal life policies. As we noted
in Qurcio, the policies required large contributions relative to
the cost of the anobunt of terminsurance that would be required

to provide the death benefits under the arrangenment. Benistar

Pl an owns the insurance contracts.

Qur holding in Curcio that contributions to Benistar Plan
were not deducti bl e under section 162(a) was predi cated upon our
conclusion that the Benistar Plan participants in those cases had
the right to receive the value reflected in the underlying
i nsurance policies purchased by Benistar Plan despite the fact
that the paynent of benefits by Benistar Plan seened to be
contingent upon an unantici pated event (the death of the insured
whil e enpl oyed). As Carpenter acknow edged, as |long as pl an
participants were willing to abide by Benistar Plan’s
di stribution policies, there was no reason ever to forfeit a

policy to the plan. In fact, in estimating life insurance rates,
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t he taxpayers’ expert in Curcio assuned that there would be no
forfeitures, even though he admtted that an insurance conpany

woul d general ly assune a reasonable rate of policy | apse.

Petitioners argue that Benistar Plan has over $20 million i

forfeitures, a reflection of its rigorous enforcenent of its
forfeiture policies. However, as we noted in Curcio, it is
uncl ear whether the $20 mllion figure includes anpbunts due to

Beni star Plan fromthe purported | oans issued by the plan to

wi t hdrawi ng enpl oyees after m d-2005. Petitioners have failed to

clarify how the $20 mllion figure was cal cul ated, so we cannot
rely upon it to counter the evidence that nost participants in
Beni star Plan and their beneficiaries receive their benefits
despite the all eged contingency of those benefits on the
occurrence of an unantici pated event.

Unlike the plan in Notice 95-34, supra, Benistar Plan does
not reduce benefits if the assets derived froman enployer’s
contributions are insufficient to fund all of the benefits
prom sed to that enployer’s enployees. However, Benistar Plan
does maintain separate accounting of the assets attributable to
contributions nmade by each subscribing enployer in an internal

spreadsheet. Benistar Plan permts enployers to nake

contributions |arger than those necessary to maintain the policy;

and assum ng Benistar Plan has sufficient assets to cover current

liabilities, the contribution is used only for the policy to
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which it is allocated. Because Benistar Plan obtains simlar
types of tax benefits and is factually simlar to the |listed
transaction in Notice 95-34, supra, we conclude that Benistar
Plan is a listed transaction under section 6707A(c)(2).

Under section 7491(c), the Comm ssioner bears the burden of
production with regard to penalties and nust conme forward with

sufficient evidence indicating that it is appropriate to inpose

penalties. See Higbee v. Conm ssioner, 116 T.C 438, 446 (2001).

The parties agree that McGehee Famly O inic deducted an
anount related to a contribution to Benistar Plan during its
t axabl e year ended March 31, 2005. MGehee Famly dinic’s
deduction of its contribution to Benistar Plan was an inproper
tax treatnment of an itemattributable to a |isted transaction.
See sec. 6662A(b). Respondent has therefore net the burden of
show ng that it is appropriate to inpose a penalty on McCGehee
Fam ly dinic under section 6662A.

The parties do not dispute that the Prossers were covered
enpl oyees who benefited from McGehee Famly Cinic’s contribution
to Benistar Plan. Nor do they dispute that Robert Prosser was a
sharehol der in McCGehee Fam |y dinic. Thus the anmobunt of MGehee
Famly dinic’'s contribution to Benistar Plan should have been

included in the Prossers’ incone. See H] Builders, Inc. v.

Comm ssioner, T.C Meno. 2006-278 (paynents by a conpany for a

car used personally by a shareholder’s wfe are constructive
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di vidends to the sharehol der); Al exander Shokai, Inc. V.

Commi ssioner, T.C Menp. 1992-41 (gratuitous paynents by a

conpany to a shareholder’s wife are constructive dividends to the
sharehol der), affd. 34 F.3d 1480 (9th Cr. 1994); Broad v.

Comm ssioner, T.C Meno. 1990-317 (the distribution of corporate

funds to the children of controlling sharehol ders are deened to
be constructive dividends to the controlling sharehol ders absent
a show ng that the paynents were nmade for bona fide business

pur poses and were not due to famly considerations); see also

58th St. Plaza Theatre, Inc. v. Commi ssioner, 195 F.2d 724, 725-

726 (2d Gr. 1952), affg. 16 T.C. 469 (1951). The Prossers’
failure to include the anobunt of the contribution in inconme was
an inproper tax treatnent of an itemattributable to a |listed
transaction. See sec. 6662A(b). Respondent has therefore net
the burden of showing that it is appropriate to i npose a penalty
on the Prossers under section 6662A.

Respondent clains that McGehee Famly Cinic is subject to
the increased 30-percent penalty. MGehee Famly Cinic filed
its Federal incone tax return for the taxable year ended March
31, 2005, but did not attach a disclosure statenent described in
section 1.6011-4T(c), Tenporary Incone Tax Regs., 67 Fed. Reg.
41327 (June 18, 2002), or any materially simlar docunent,
indicating its participation in Benistar Plan. MGehee Famly

Cinic did not disclose its participation in Benistar Plan in
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accordance with section 6664(d)(2)(A), and it is |liable for the
i ncreased 30-percent penalty. See sec. 6662A(c).

Section 6664(d) provides that under certain circunstances a
t axpayer may avoid section 6662A penalties if there was
reasonabl e cause for the taxpayer’s treatnment of the reportable
or listed transaction and the taxpayer acted in good faith.
However, this exception applies only if the transaction was
di scl osed in accordance with the regul ati ons prescri bed under
section 6011. Sec. 6664(d)(2)(A). Assum ng the Comm ssioner has
met the burden of production regarding the penalty, the taxpayer
bears the burden of proving the penalty is inappropriate because
t he taxpayer acted with reasonabl e cause and in good faith. See

Wllians v. Conm ssioner, 123 T.C. 144, 153 (2004); Higbee v.

Conmi ssi oner, supra at 446-447.

Al t hough petitioners claimthat they “clearly disclosed
their tax deduction on the appropriate line and in statenments
acconpanying their [returns]”, there is no evidence that
petitioners properly disclosed their involvenent in Benistar Plan
as required under section 6664(d)(2)(A). Because petitioners
have not introduced credible evidence with respect to this issue,
they are not entitled to shift the burden of proof. See sec.
7491(a). We therefore conclude that petitioners are not entitled

to the exception under section 6664(d).
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Petitioners argue that “The assessnment of [section 6662A]
penal ti es agai nst Petitioners raises due process issues that have
been resolved in Petitioners’ favor in at |east a half-dozen
Suprene Court decisions that are on point wth these cases”. As
petitioners note in their brief, to fall wthin the protection of
the Due Process C ause, petitioners nmust show that the assessnent
of penalties in these cases is so harsh and oppressive as to

transgress the constitutional limtation. See DeMartino v.

Conmm ssi oner, 862 F.2d 400, 408-409 (2d Cr. 1988), affg. 88 T.C.

583 (1987); see also United States v. Carlton, 512 U S. 26, 30-31

(1994); Welch v. Henry, 305 U S. 134, 147 (1938); Bl odgett V.

Hol den, 275 U.S. 142, 147 (1927).
Petitioners argue that
the violation of due process as it affects Petitioners
in these cases is that there was no fair warning or
‘foreseeability’ on the part of Petitioners that a
contribution to a welfare benefit plan in 2004 woul d
render themliable for a penalty in 2008 for a failure
to fill out a formthat was unknown to themin 2004
when the transaction was conpleted or in 2005 when the
formwas to be filed with the individual’s personal and
corporate tax return.
Petitioners appear to be arguing that section 6662A is
unconstitutionally harsh and oppressive because it is being
applied retroactively and w thout fair warning.
Section 6662A is not retroactive, nor is it being applied
retroactively; it was enacted October 22, 2004, and is applicable

for tax years ended after that date. The tax years currently at
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i ssue ended March 31, 2005, for MCGehee Family dinic and
Decenber 31, 2004, for the Prossers. Thus, at the tine that
petitioners were deciding on the tax treatnment of contri butions
to Benistar Plan for the years at issue, section 6662A had
al ready been enacted. Petitioners may, consistent wth the Due
Process Cl ause, be liable for a penalty on a deficiency stenm ng
froma transaction entered into | ong before the penalty was

enacted. See Patin v. Comm ssioner, 88 T.C. 1086, 1127 n. 34

(1987) (increased interest charged on deficiencies from

subst anti al underpaynents attri butable to tax-notivated
transactions that occurred years before the interest rate

i ncrease was enacted is not unconstitutional), affd. w thout
publ i shed opinion 865 F.2d 1264 (5th Cr. 1989), affd. w thout

publ i shed opi ni on sub nom Hatheway v. Comm ssioner, 856 F.2d 186

(4th Cr. 1988), affd. sub nom Skeen v. Conmm ssioner, 864 F.2d

93 (9th Gr. 1989), affd. sub nom Gonberg v. Conm ssioner, 868

F.2d 865 (6th G r. 1989); DeMartino v. Conm ssioner, 88 T.C. at

587-588 (sane); Sol ow ejczyk v. Conm ssioner, 85 T.C 552, 555-

556 (1985) (sane), affd. w thout published opinion 795 F.2d 1005
(2d Cr. 1986). Petitioners’ ignorance of the lawis no excuse

for their failure to conply with it. See United States v. Intl.

Mnerals & Chem Corp., 402 U S. 558, 563 (1971) (“The principle

that ignorance of the lawis no defense applies whether the | aw

be a statute or a duly promul gated and published regul ation.”);
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Barlow v. United States, 32 U S. 404, 411 (1833) (ignorance of

the lawis no excuse in either civil or crimnal cases); Dezaio

v. Port Auth., 205 F.3d 62, 64 (2d Cr. 2000) (ignorance of the

law is no excuse for mssing the deadline to file a conplaint for

di scrimnation); Pagnucco v. Pan Am Wrld Airways, Inc. (Inre

Air Disaster at Lockerbie Scot. on Dec. 21, 1988), 37 F.3d 804,

818 (2d Cir. 1994) (ignorance of the lawis no excuse in civil or
crim nal cases).

The cases petitioners cite are distinguishable in that they
all discuss taxing statutes applied retroactively. See Unternyer

V. Anderson, 276 U.S. 440 (1928) (holding that the retroactive

provi sion of the novel gift tax of the Revenue Act of 1924 was

invalid as applied to gifts antedating the act); Blodgett v.

Hol den, supra (four Justices thought that the retroactive

application of a gift tax violates the Due Process C ause);

Ni chols v. Coolidge, 274 U S. 531, 543 (1927) (holding that “the

statute here under consideration, in so far as it requires that
there shall be included in the gross estate the val ue of property
transferred by a decedent prior to its passage nerely because the
conveyance was intended to take effect in possession or enjoynent
at or after his death, is arbitrary, capricious and anmounts to

confiscation”). MIlliken v. United States, 283 U S. 15, 20-21

(1931), cited by petitioners in support of their argunent,

succinctly highlights the distinction between that case and
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petitioners’: “This court has held the taxation of gifts nade,
and conpl etely vested beyond recall, before the passage of any
statute taxing them to be so palpably arbitrary and unreasonabl e
as to infringe the due process clause.”

Petitioners conplain that “since Respondent is seeking to
expl ain now why he has the right to require of Petitioners that
they file a Form 8886 in 2005 for the 2004 year or face a
penal ty, where was Respondent’s warning in 2005, 2006, or 2007
that the Benistar 419 Plan was ‘substantially simlar’ to Notice
95-34?" Respondent is not required to send petitioners
personal i zed notices of the applicability of a penalty. Such a
requi renment would be adm nistratively inpossible, and it runs
counter to the definition of listed transactions, which include
transactions substantially simlar to those identified in
publ i shed gui dance. See sec. 6707A(c)(2).

I n reaching our decision, we have considered all argunents
made by the parties. To the extent not nentioned or addressed,
they are irrelevant or without nerit.

To await final decisions under section 7481 in the

control ling cases,

An appropriate order wll

be issued.



