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UNI TED STATES TAX COURT

MEDI CAL PRACTI CE SOLUTI ONS, LLC,
CAROLYN BRI TTON, SOLE MEMBER, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 14668-07L. Filed March 31, 2009.

Single nenber LLC failed to pay enploynent taxes
for several periods. Notices of lien and of intent to
|l evy were sent to B, sole nenber of LLC. After hearing
under sec. 6330, I.R C., notice of determ nation
sustaining lien and proposed |levy were sent to “LLC, B
Sol e Menmber”, pursuant to sec. 301.7701-3(b), Proced. &
Adm n. Regs. (check-the-box regulations). B clains
that only LLCis liable and that check-the-box
regul ations (as applicable to enploynent taxes rel ated
to wages paid before January 1, 2009) are invalid.

Hel d: Collection nay proceed agai nst B.
Littriello v. United States, 484 F.3d 372 (6th Gr.
2007), and McNanee v. Dept. of the Treasury, 488 F. 3d
100 (2d Cr. 2007), followed.
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Carolyn Britton, for petitioner.

Loui se Forbes, for respondent.

OPI NI ON

COHEN, Judge: This case was conmenced in response to a
Noti ce of Determ nation Concerning Collection Actions(s) Under
Section 6320 and/or 6330 addressed to “Medical Practice Sol utions
LLC, Carolyn Britton, Sole Menber” (petitioner), with respect to
unpai d enpl oynment taxes for quarters ended March 31 and June 30,
2006. Unless otherwi se indicated, all section references are to
the Internal Revenue Code and all Rule references are to the Tax
Court Rules of Practice and Procedure.

The issue for decision is whether “check-the-box”
regul ations, specifically section 301.7701-3(b), Proced. & Adm n.
Regs., in effect for the periods in issue were invalid in
allowi ng pursuit of collection of enploynent taxes against the
sole nmenber of a limted liability conpany.

Backgr ound

All of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Carolyn Britton (Britton) resided in Massachusetts at the tine

the petition was filed. During the periods in issue, Mdical
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Practice Solutions, LLC (the LLC) was a single-nenber |imted
l[iability conpany registered in the Commonweal th of Massachusetts
with its principal office in Massachusetts.

Britton was the sol e nenber of the LLC during the periods in
i ssue and treated the LLC as her sole proprietorship on Schedul e
C, Profit or Loss From Busi ness, of her Federal inconme tax return
for 2006. She did not elect to have the LLC treated as a
corporation for Federal incone tax purposes.

Forms 941, Enployer’s Quarterly Federal Tax Return, for the
periods in issue were filed in the nane of the LLC. For the
period ended March 31, 2006, the Form 941 reported tax liability
in the amount of $16,648.01. For the period ended June 30, 2006,
the Form 941 reported tax liability of $18,434.58. The reported
anounts were not paid for either period.

On Decenber 12, 2006, the Internal Revenue Service (IRS)
sent to Britton a Final Notice, Notice of Intent to Levy and
Notice of Your Right to a Hearing with respect to the unpaid
enpl oynent taxes for the periods in issue. On Decenber 20, 2006,
the IRS sent to Britton a Notice of Federal Tax Lien Filing and
Your Right to A Hearing Under | RC 6320. On January 10, 2007,
Britton requested a hearing with respect to each collection
action. The request for hearing suggested as a collection
alternative a purported installment agreenent dated August 9,

2006. The request for hearing al so requested penalty abatenent
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for “reasonable cause”. A letter attached to the request
asserted, anong other things, that the notice of Federal tax lien
was agai nst the wong taxpayer because Britton “is not liable for
t he enpl oynent Taxes; Medical Practice Solutions, LLCis liable.”

A hearing pursuant to section 6330 was conducted on Apri
23, 2007. In the notice of determ nation sent May 25, 2007, the
| evy action and the lien were sustained. At the tinme of the
hearing and at the tinme of the notice, petitioner had not
proposed an anount for an installnment agreenent and had not
subm tted supporting financial information. Petitioner had
nmerely sent a letter dated August 9, 2006, asking that the letter
be considered “a witten request to set up a paynment plan of the
maxi mum dur ati on and the m ni nrum due now, permtted by |aw.”

Di scussi on

Bef ore addressing the main issue in this case, we di spose of
sone argunents raised by petitioner that are unsupported by
evi dence, reason, or authority.

This case was submtted fully stipulated, and the
requi renents with respect to adducing proof, or the effect of
failure of proof, apply. See Rule 122(b). Several of
petitioner’s argunents are based on clains as to the manner in
whi ch demands and notices were addressed and the pendency of an
instal |l ment agreenent, but there is no evidence in the record

supporting those argunents. The stipul ated exhibits contradict
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petitioner’s assertions that certain notices, including the
notice of determnation that is the basis of this case, were
addressed “only” to the LLC. So far as the record reflects, al
notices were either addressed to the LLC, Carolyn Britton, Sole
Menber, or to Britton.

The petition was initially filed in the names of the LLC and
Britton, but the caption was corrected on order of the Court to
be consistent with the notice of determ nation. Petitioner now
clainms that the Court |acks subject matter jurisdiction over
Britton because no notice of determ nation was sent to her. The
manner of address in the notice speaks for itself: it was sent
to Britton as the sole nenber of the LLC, consistent with the
regul ati ons di scussed bel ow. For purposes of this proceeding,
under those regul ations, the LLC and its sole nmenber are a single
t axpayer or person to whomnotice is given

Petitioner asserts that certain IRS instructions for filing
enpl oynment tax returns are msleading. There is no evidence
supporting that characterization or show ng that petitioner was
m sl ed.

Al though in the request for hearing and the petition,
petitioner raised an issue of abatement of penalties, there is no
evi dence of reasonable cause. Petitioner’s opening brief did not
address the penalties, and petitioner failed to file the reply

brief ordered by the Court. Thus argunents concerning the
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penal ti es have been abandoned. See, e.g., N cklaus v.

Comm ssioner, 117 T.C 117, 120 n.4 (2001).

The “ Check-The-Box” Requl ati ons

The rel evant parts of the regul ati ons provide:

(b) Corporations.--For federal tax purposes, the
term corporation neans--

(1) A business entity organi zed under a Federal
or State statute, or under a statute of a federally
recogni zed Indian tribe, if the statute describes or
refers to the entity as incorporated or as a
corporation, body corporate, or body politic; [ Sec.
301. 7701-2(b) (1), Proced. & Adm n. Regs.]

* * * * * * *

(2) Wolly owned entities.--(i) In general.--A
business entity that has a single owner and IS not
a corporation under paragraph (b) of this section is
di sregarded as an entity separate from its owner

[ Sec. 301.7701-2(c)(2), Proced. & Adm n. Regs.]
(a) In general.--A business entity that is not

classified as a corporation under 8301.7701-2(b)(1),
(3), (4), (5, (6), (7), or (8) (an eligible entity)
can elect its classification for federal tax purposes
as provided in this section. An eligible entity with
at |l east two nenbers can elect to be classified as

ei ther an association (and thus a corporation under
8301. 7701-2(b)(2)) or a partnership, and an eligible
entity with a single owner can elect to be classified
as an association or to be disregarded as an entity
separate fromits owner. Paragraph (b) of this section
provides a default classification for an eligible
entity that does not nmake an election. Thus, elections
are necessary only when an eligible entity chooses to
be classified initially as other than the default
classification or when an eligible entity chooses to
change its classification. * * *

(b) dassification of eligible entities that do
not file an election.--(1) Donestic eligible entities.
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--Except as provided in paragraph (b)(3) of this
section, unless the entity elects otherw se, a donestic
eligible entity is—

(1) Apartnershipif it has two or nore nenbers;
or

(i1i) D sregarded as an entity separate fromits

owner if it has a single owner. [Sec. 301.7701-3(a)

and (b)(1), Proced. & Adm n. Regs.]

For enpl oynment taxes related to wages paid on or after January 1,
2009, a disregarded entity is treated as a corporation for

pur poses of enploynent tax reporting and liability. Sec.

301. 7701-2(c)(2)(iv), Proced. & Adm n. Regs., T.D. 9356, 2007-2
C. B. 675.

Petitioner’s position is that the LLC was the enpl oyer
l[iable for the taxes in issue and that so-called check-the-box
regul ati ons under which the IRS pursues coll ection agai nst
Britton are invalid. Petitioner contends that the anmended
regul ati ons, which reverse the effect of regul ations applicable
to the periods in issue here, show that the prior regulations
wer e unreasonable. Each of petitioner’s contentions in this
regard, however, has been consistently rejected by other courts.

In Littriello v. United States, 484 F.3d 372 (6th Cr

2007), the Court of Appeals upheld the check-the-box regul ations
in the context of enployment tax liabilities of a single-nmenber
LLC. After reviewing the history of the regulations and their
purpose in filling gaps left in the definitions of entities set

out in section 7701, the Court of Appeals analyzed the
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regul ati ons under Chevron U.S. A, Inc. v. Natural Res. Def.

Council, Inc., 467 U S. 837 (1984). The Court of Appeals rejected

argunents that the Chevron test had been nodified by subsequent
Suprene Court cases; the argunent that the LLC s separate

exi stence under State | aw had to be recogni zed; and the argunent
that the amendnents to the regul ations that had been proposed as

of the time of Littriello s litigation should reflect then-

current Treasury Departnent policy and be applied to that case.

In McNanee v. Dept. of the Treasury, 488 F.3d 100 (2d Cr

2007), the Court of Appeals considered al nost identical argunments
and reached the same result. The court stated:

In light of the energence of limted liability
conpani es and their hybrid nature, and the conti nuing
silence of the Code on the proper tax treatnent of such
conpanies in the decade since the present regul ations
becane effective, we cannot conclude that the above
Treasury Regul ations, providing a flexible response to
a novel business form are arbitrary, capricious, or
unreasonable. The current regulations allow the
single-owner |imted liability conpany to choose
whether to be treated as an “association’--i.e., a
corporation--or to be disregarded as a separate entity.
| f such an LLC elects to be treated as a corporation,
its owner avoids the liabilities that would fall upon
himif the LLC were disregarded; but he is subject to
doubl e taxation--once at the corporate |evel and once
at the individual shareholder level. |If the LLC
chooses not to be treated as a corporation, either by
affirmative election or by default, its ower wll be
liable for debts incurred by the LLC, but there wll be
no doubl e taxation. The I RS check-the-box regul ations,
all ow ng the single-owner LLC to nmake the choice, are
therefore emnently reasonable. Accord Littriello, 484
F.3d 372, 376-79. [ld. at 109.]
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Q her courts that have addressed the specific issue before

us have followed Littriello and McNanee. See Kandi v. United

States, 97 AFTR 2d 721, 2006-1 USTC par. 50,231 (WD. Wash

2006), affd. 295 Fed. Appx. 873 (9th Cr. 2008); Stearn & Co.

LLC v. United States, 499 F. Supp. 2d 899 (E.D. Mch. 2007).

Petitioner asserts that in Dover Corp. & Subs. V.

Comm ssioner, 122 T.C 324, 331 n.7 (2004), this Court

“intimated, sua sponte” that the check-the-box regul ations were
invalid. The Court, however, specifically declined to give an
opinion on the validity of the regul ations, because neither party
had raised the issue, and nentioned only that commentators had

specul ated on the subject. Moreover, Dover Corp. did not involve

enpl oynment tax liability of a single-nmenber LLC. Petitioner also

cites People Place Auto Hand Carwash, LLC v. Conm ssioner, 126

T.C. 359 (2006), which involved enploynent tax liability of an
LLC with nore than one nenber. None of the cases petitioner
cites speaks to the subject here.

Petitioner has not even addressed the authorities directly
in point. She has given us no reason to reach a different
result, and we have found none. She has not contested the
underlying liabilities. W have considered her other

contentions, but they are irrelevant or |ack nerit.



To reflect the foregoing,

Deci sion will be entered

for respondent.




