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RUVWE, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone taxes and additions to tax as
fol |l ows:

Additions to Tax
Sec. Sec. Sec. Sec.
Year Defi ci ency 6653(b) (1) 6653(b) (2) 6653(b) (1) (A 6653(b) (1) (B)

1985 $86, 533 $43, 736 50% of the --- ---
I nt erest Due
on $87, 471
1986 165, 732 --- --- $124, 340 50% of the
I nt erest Due
on $165, 787
1987 309, 456 --- --- 232,092 50% of the
I nt erest Due
on $309, 456
1988 64, 910 51, 021 --- --- ---

After concessions,! the issues for decision are: (1) Wether
petitioner had unreported inconme fromvarious real estate
transactions, from conm ssions, interest, rents, and unidentified
deposits for the years in issue; (2) whether petitioner is liable
for additions to tax for fraud under section 6653(b);2? and (3)
whet her assessnent of the alleged deficiencies is barred by the
statute of limtations. For convenience and clarity, general
findings of fact are discussed first foll owed by a statenent of

general legal principles applicable to this opinion; separate

The concessions of petitioner and respondent, as well as
t he amounts which remain in dispute, are detailed in app. C
Petitioner on brief adopts respondent’s statenent of the issues
settled by the parties and the acconpanyi ng schedul es thereto.

2Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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findings of fact and opinion are then set forth for each item
unreported inconme. Finally, we discuss whether the additions
tax for fraud apply and whether assessnent is barred by the
statute of |imtations.
CENERAL FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated herein by this reference. At the tinme of filing
petition, petitioner resided in Kissimee, Florida.

Since the 1960s through the present, petitioner has been
engaged in the business of buying and selling real estate, as
well as real estate developnent. Petitioner used Donna Allen
(Ms. Allen), Mchael Johnson,® and R Stephen Mles, Jr. (M.
Mles), as trustees for the buying and selling of real estate.
Ms. Allen’s and M. Johnson’s only duties as trustees were to
hold title to the various properties in trust.

Petitioner met Ms. Allen in 1971, and since 1974, she has
wor ked for petitioner as a bookkeeper, secretary, and
housekeeper. Petitioner and Ms. Allen had a child together in
1982. The child lived with Ms. Allen from 1982 t hrough 1990.
Petitioner agreed to pay child support of $50,000 per year to

Allen. Since 1975, petitioner has given real property and two

%M chael Johnson was petitioner’s cousin.

of

to

t he

Ms.
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Ferrari autonobiles to Ms. Allen. Petitioner owed Ms. Allen
nmoney for a nunber of different things, including child support.

M. Mles is an attorney in the State of Florida, and he has
known petitioner since 1959. He has been petitioner’s real
estate attorney since 1975, and he started acting as a trustee
for petitioner at that time. As trustee, M. Mles did whatever
petitioner instructed himto do. M. Mles held the proceeds
frompetitioner’s sales of real estate in his law firms trust
account. Al ana Goodman was a bookkeeper for M. Mles s | aw
firm and she maintained | edger cards which reflected the
identity of properties held in trust, the date that funds were
deposited or disbursed, and the anmounts that were deposited and
di sbursed fromthe law firm s trust account.

On several occasions, petitioner instructed M. MIles or M.
Goodman to disburse his funds fromthe law firm s trust account
for various paynments: (1) On Decenber 23, 1985, a house paynent
of $51, 266.25 was paid to Walter E. and Maxine Melitshka fromthe
trust account with respect to petitioner’s personal residence;
(2) on May 15, 1987, a house paynent of $71,266.25 was paid to
M. and Ms. Melitshka with respect to petitioner’s personal
residence; (3) on May 21, 1987, petitioner’s accountant, John F

Kel ly, was paid $12,187.50; (4) on June 15, 1987, $32,500 was
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paid for the purchase of a 1960 Ferrari;* (5) on July 2, 1987,
Ms. Allen was paid $31,800; (6) on July 9, 1987, incone taxes of
$8,472 were paid to the Internal Revenue Service (IRS); (7) on
July 28, 1987, $12,000 was paid to Md Anerica Exotic Auto Sal es;
(8) on July 30, 1987, incone taxes of $1,482 were paid to the
IRS; (9) on Septenber 17, 1987, child support of $10,000 was paid
to Ms. Allen; (10) on Cctober 9, 1987, a house paynent of $30, 000
was paid to M. and Ms. Melitshka with respect to petitioner’s
personal residence; (11) on Novenber 2, 1988, political
contributions of $2,800 were paid. None of those paynents from
the law firm s trust account were reported as incone by
petitioner.

M. Kelly prepared petitioner’s Forns 1040, U.S. Individual
| ncome Tax Returns, for 1983 through 1988.° Petitioner provided
M. Kelly wwth spreadsheets which reflected deposits into, and
expenditures from petitioner’s bank accounts for the years 1983
t hrough 1988.° Those spreadsheets provided the basis for

preparing petitioner’s tax returns for those years: The incone

“The bill of sale and the application for a tenporary tag
for the Ferrari were in the nane of M. Mles s law firm
however, petitioner was its actual owner.

SM. Kelly is a certified public accountant who has known
petitioner since 1975. M. Kelly and petitioner were nenbers of
the Ferrari Club of Anmerica.

5The spreadsheets were prepared by Ms. Allen at petitioner’s
request. Petitioner provided Ms. Allen guidance in preparing the
spreadsheet s.
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reported on the returns reflected deposits into petitioner’s bank
accounts, |less any deposits that were classified as | oan
proceeds. Any anounts not deposited into petitioner’s bank
accounts were not reported as incone. Petitioner did not provide
M. Kelly with checks, real estate contracts, real estate cl osing
statenents or any ot her books or records to prepare his incone
tax returns. Petitioner did not informM. Kelly that the
proceeds fromhis real estate sales were deposited in M. Mles’'s
law firm s trust account, and those proceeds were not reflected
on the spreadsheets. Petitioner did not informM. Kelly of any
addi tional inconme. Throughout the 1980s and 1990s, petitioner
asked M. Kelly questions about the requirenents for |ike-kind
exchanges.

Petitioner requested extensions for the filing of his incone
tax returns for 1985, 1986, 1987, and 1988. Petitioner’s Form
2688, Application for Extension of Tine to File U S. |ndividual
I ncome Tax Return, for the 1985 tax year states as his need for
an extension: “Client derived substantially all his inconme from
a bulk land transaction, which was extremely conplex. Additional
time is needed to analyze the transaction.” Petitioner did not
provide any information to M. Kelly regarding any bulk | and sale
transaction. Petitioner requested an extension for tax years
1986, 1987, and 1988, because “Taxpayer has not received al

needed K-1's for 1065 & 1120 tax returns that represent a
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substantial portion of his incone. Wthout these itens a
conpl ete and accurate return cannot be prepared.” Petitioner
provi ded no Schedules K-1 to M. Kelly.’

On petitioner’s Form 1040, Schedule C, Profit or (Loss) From
Busi ness or Profession, for 1985, petitioner listed his principal
busi ness or profession as “Real Estate Devel opnment”. Petitioner
reported no incone fromgross receipts or sales, but he did
report $160, 363 as “Qther income Conm ssions, Fees & Interest”
and cl ai med deductions of $152,481. See appendi x A Petitioner
reported a net profit fromhis real estate devel opnment busi ness
of $7,882 on his Form 1040. This was the only anount petitioner
reported as incone for 1985. Petitioner reported taxable incone
of $5,802 and a tax of $426.

On petitioner’s Form 1040, Schedule C, for 1986, petitioner
listed his principal business or profession as “Real Estate
Devel opnent”. He likew se reported no income fromgross receipts
or sales, reported $119,772 as “Qther income Conmm ssions, Fees &
Interest”, and clai med deductions of $115,634. See appendi x A
Petitioner reported a net profit fromhis real estate devel opnent

busi ness of $4,138 on his Form 1040. This was the only anount

‘M. Kelly discussed Schs. K-1 with M. Mles and M.
Ml es s accountant. However, the accountant informed himthat
Schs. K-1 would not be provided and that any information that
woul d have been on those schedul es should be put on petitioner’s
personal income tax returns.
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petitioner reported as incone for 1986. Petitioner reported
t axabl e incone of $2,058 and a tax of $0.

On petitioner’s Form 1040, Schedule C, for 1987, petitioner
listed his principal business or profession as “Real Estate
Devel opnent”. He reported no inconme fromgross receipts or
sal es, reported $138,653 as “Qther income * * * Fees, int, &

Sal es”, and cl ai nred deductions of $94,434. See appendi x A
Petitioner reported a net profit fromhis real estate devel opnent
busi ness of $44,219 on his Form 1040. This was the only anount
petitioner reported as incone for 1987. Petitioner reported

t axabl e i ncome of $37,879 and a tax of $7,515.

On petitioner’s Form 1040, Schedule C, for 1988, petitioner
listed his principal business or profession as “Devel oper/ Real
Estate”. Petitioner reported $61,921 as income from gross
recei pts or sales, reported no “Qther incone”, and clai ned
deductions of $43,713. See appendix A Petitioner reported a
net profit fromhis real estate devel opnent business of $18, 208
on his Form 1040. This was the only anobunt petitioner reported
as incone for 1988.% Petitioner reported taxable incone of
$5, 206 and a tax of $784.

In 1985, petitioner purchased a ring, earrings, and two

neckl aces for Ms. Allen as a gift. Those itenms cost $14, 540,

8Petitioner clained an S corporation loss fromFrank’s
Corner, Inc., of $4,702 in 1988.
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whi ch petitioner deducted as comm ssions paid on Schedul e C of
his 1985 tax return. Petitioner deducted the costs of his
subscriptions to Playboy and Pent house magazi nes on his 1986 tax
return as Schedul e C busi ness expenses.

The trusts that petitioner used did not file tax returns for
any of the tax years at issue. During 1985-88, petitioner never
informed M. Mles that petitioner believed that he had no
obligations to report his earnings fromthe trust transactions,
because they supposedly involved tax free exchanges.

Petitioner used the fictitious names “John Waltin”® and
“Wlliam R Wight” in sone of his real estate transactions
during the tax years at issue. Petitioner signed various real
estate docunents as “Wlliam R Wight”. Petitioner signed that
name as a notary public on real estate docunents and on articles
of incorporation filed with the State of Florida. Petitioner
used and signed the nane “D.W Davis” to purchase and sell rea
estate. He opened a bank account in that nanme w thout the
know edge of M. Davis. At one tine, petitioner was a notary
public in the State of Florida; however, his |license expired.
Petitioner continued to notarize docunents after his |icense

expired.

°At trial, petitioner clained that the nane John Waltin was
not a fictitious nanme because “there’s probably a John Waltin
sonmewhere.”
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M. Mles held properties in |land trusts, which we refer to
as the Mefford Property (0S-22) and Susan’s Lakefront Estate (OS-
03). M. Mles, as trustee, applied for and received an enpl oyer
identification nunber for those land trusts. Respondent
requested tax returns fromM. Mles for the land trust hol ding
the Mefford Property for 1985, 1986, and 1987. Respondent al so
requested tax returns fromM. Mles for the land trust hol ding
Susan’s Lakefront Estate for 1984, 1985, and 1986. M. Mles
di scussed with petitioner this latter request. M. Mles
i nfornmed respondent that the trusts were not required to file
returns because each of the beneficiaries had filed a return and
reported his or her share of the incone.?°

In 1985-88, petitioner was a sharehol der and officer in
Frank’s Corner, Inc., which operated a bar and | ounge (Isl and
Living, Inc.), a furniture inport business, and Waltin
| nvestments, Inc. Petitioner was al so a shareholder in Medlin
| nvest nent Co., M chigan Avenue Car Wash, Majestic Oaks, and
Cheyenne Social Club. During the tax years at issue, petitioner
owned approximately 25 Ferrari autonobiles. Petitioner did not
sell any of those Ferraris during 1985-88.

On Decenber 17, 1985, petitioner sold a piece of property to

Fred Brunson for $5,000. The quitclaimdeed that petitioner or

M. Mles testified that he supposed that he got this
information frompetitioner.
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his agent filed with the Gsceola County Recorders Ofice paid
docunmentary stanp taxes of only $.50, reflecting a reported sal es
price of |ess than $100.
Petitioner maintained the follow ng bank accounts during the

tax years at issue:

Bank Nane Account Nunber Account Name
Freedom Savi ngs and Loan 32-480-9 VWalter L. Medlin
(formerly Com Bank) Trust Account 1
Tucker State Bank 1089234 Walter L. Medlin
Tucker State Bank 18066 Walter L. Medlin

Trust Account 1

The accounts titled “Trust Account 1" were actually petitioner’s
personal bank accounts. Petitioner was also the beneficiary of a
Cayman | sl ands trust account at Washington International Bank and
Trust, Ltd., which he had funded.

On a financial statenment dated Novenber 15, 1985, petitioner
represented that he had a net worth of $10, 822,260, and he val ued
his autonobile collection at $2,717,000. On a financial
statenent dated June 1, 1988, petitioner represented that he had
a net worth of $7,121,800. On a financial statenent dated
Septenber 20, 1989, petitioner represented that he had a net
worth of $8,837,000. "

Thomas Brooks, a certified public accountant, prepared
petitioner’s tax returns for the 1977-1982 tax years. Petitioner

provi ded spreadsheets of his inconme and expenses to M. Brooks

1The financial statenents dated June 1, 1988, and Sept. 20,
1989, do not include a listing for petitioner’s autonobile
col | ecti on.
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for the preparation of his tax returns. M. Kelly prepared those
spreadsheets using as their basis the deposits and di sbursenents
into, and from petitioner’s bank accounts. Petitioner did not
inform M. Brooks that the proceeds fromhis real estate
transactions were deposited into M. Mles's law firm s trust
account, that those proceeds were not accounted for on the
spreadsheets, that petitioner used trustees in his transactions,
or that petitioner had a Cayman |slands trust account.
Petitioner did not give to M. Brooks any books, records, or
closing statenents fromhis real estate transactions. Petitioner
did not file tinmely his Federal incone tax returns for 1977,
1978, 1979, 1980, and 1981. Petitioner did not file his Forns
1040 for those years until June 15, 1983.

Respondent audited petitioner for the 1977-1982 tax years,
and respondent issued a notice of deficiency for those years on
June 13, 1986.12 On Septenber 12, 1986, petitioner filed a
petition with the Tax Court (docket No. 36958-86). In January
1988, petitioner and his representative met with respondent’s
revenue agent for purposes of resolving that case. Petitioner
took an active role in those neetings. Most of the real estate

transactions which were at issue for the 1977-1982 tax years

2Petitioner’s representative would not allow petitioner to
nmeet with respondent’s revenue agent assigned to exam ne his
returns or to extend the period of Iimtations, unless respondent
gave petitioner immunity fromcrimnal prosecution.
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i nvol ved the use of trustees, and petitioner agreed that those
particul ar transactions were taxable. Petitioner did not inform
the revenue agent that proceeds fromhis real estate transactions
were deposited into M. Mles's law firm s trust account, nor did
he informhimof his belief that those proceeds were not subject
to taxation if not disbursed. On April 27, 1988, this Court
entered a decision pursuant to a stipulation of the parties and
found the foll owi ng deficiencies and additions to tax:

Additions to Tax

Tax Sec. Sec. Sec. Sec. Sec.
Year Defi ci ency 6651(a) (1) 6653(a) 6653(a)(1) 6653(a)(2) 6661
1977 $1, 082 $2, 240 $54 n/ a n/ a n/ a
1978 22,213 10, 661 1, 161 n/ a n/ a n/ a
1979 63, 533 15, 883 3,177 n/ a n/ a n/ a
1981 7,110 1,778 n/ a $356 50% i nt er est

on $7,110 n/ a
1982 37,921 3,792 n/ a 1, 896 50% i nt er est

on $37,921 $9, 480

Petitioner did not file tinely his Fornms 1040 for 1983 and
1984. Those tax returns were filed on January 30, 1986, and
March 7, 1986, respectively. Respondent exam ned those tax
returns. Petitioner told the revenue agent assigned to that
exam nation that he was not involved in any corporations,
partnerships, or trusts. Petitioner’s inconme for 1983 and 1984
was determ ned on the basis of deposits and di sbursenments from
hi s bank accounts. The revenue agent explained to petitioner
that sinply anal yzing deposits into his bank account was not the
proper way to report incone and did not reflect the true

financial picture of his real estate transactions. Petitioner
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did not disclose all his installnent sale activities to the
revenue agent during this exam nation. Petitioner also infornmed
t he revenue agent that his Cayman |slands trust account had been
closed in 1983. However, petitioner received five checks
totaling $135,000 fromthe Cayman |Islands trust in 1985. On
Cct ober 21, 1988, petitioner agreed to incone tax deficiencies of
$10, 550 and penal ties of $3,584 for those tax years.

Respondent received Forns 1040 for petitioner’s 1985 and
1986 tax years on Novenber 29, 1988. Those fornms were not tinely
filed.® Petitioner’s Form 1040 for 1987 was recei ved on Cctober
17, 1988. Petitioner was given an extension until Cctober 16,
1989, to file his 1988 Federal incone tax return. Petitioner did
not file his Form 1040 for 1988 until April 26, 1990. For each
of his Forns 1040 for 1985, 1986, 1987, and 1988, petitioner
listed his address as “P. O Box 383, Lake Lure, NC 28746".
However, petitioner actually resided in Kissimee, Florida, at
the tinme he filed his returns.

Respondent exam ned petitioner’s 1985, 1986, 1987, and 1988,
tax returns. As part of that exam nation, respondent’s revenue
agent spent several weeks researching courthouse records in seven

counties in order to identify petitioner’s real estate

3petitioner clains to have previously filed tinely returns
for 1985 and 1986; however, respondent could not find those
purported returns. Petitioner did not produce copies of any such
returns, and he did not present any evidence or testinony on the
subj ect of those purported returns.
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transactions for 1985-88. Petitioner never informed the revenue
agent of his belief that funds fromhis real estate transactions,
which were held in trust, were not subject to taxation.
Respondent reconstructed petitioner’s incone and expenses for
1985, 1986, 1987, and 1988.

On Septenber 5, 1990, respondent served a third-party
recor dkeeper summons on M. Ml es, which requested information
pertaining to petitioner’s incone tax liabilities for the 1985-88
tax years. At the request of petitioner’s representative, M.
Ml es did not provide the requested docunents to the IRS. On
March 7, 1991, the Governnent filed a petition in the U S,
District Court for the Mddle District of Florida, Ol ando
Division, to enforce the sumons issued to M. Mles. On March
26, 1991, petitioner filed a notion to intervene in the
enforcenent proceeding. On Septenber 17, 1992, the Governnent
filed a notice to dismss, and, on Septenber 18, 1992, the court
cancel ed a show cause hearing and di sm ssed the summons
enforcement proceeding. On April 18, 1991, respondent served a
sumons on petitioner. Petitioner failed to conply with the
sumons, and the Governnent filed a petition to enforce the
summons in the U S District Court for the Mddle District of
Florida, Ol ando D vision.

On June 12, 1997, an information was filed in the U S

District Court for the Mddle District of Florida alleging that
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petitioner violated section 7206(4) in regard to his unpaid
income tax liabilities for 1977-82. On Novenber 13, 1997,
pursuant to petitioner’s plea of guilty, the District Court
entered a judgnent convicting petitioner of a violation of
section 7206(4) and sentenced petitioner to inprisonnent. The
of fense to which petitioner pleaded guilty occurred on August 9,
1990. In the plea agreenent, petitioner admtted:

WALTER L. MEDLIN, in an attenpt to avoid the
collection of a previously assessed i ncone tax
l[tability for which | evy was authorized under 26 U.S. C
8 6331, placed three of his autonobiles in a storage
facility, located on M chigan Avenue in Kissimee,
Florida, in the Mddle District of Florida, which
facility leased to an entity called Central Florida
Transportati on Muiseum I nc.

Specifically, the defendant MEDLIN, after
consenting to a United States Tax Court judgnent
agai nst himin the approxi mate anount of $400, 000. 00
for liabilities stenmng fromtax years 1977-1982,
m srepresented the nature and extent of his assets to
an I RS Revenue O ficer. Further, after issuance of the
| evy, defendant MEDLIN stored the autonobiles in the
above-referenced storage facility and, when asked about
the case by and [sic] I RS Revenue Oficer, stated that
he no | onger owned the vehicles. MEDLIN knew this
statenent to be fal se.

On Novenber 14, 1997, respondent issued a notice of
deficiency to petitioner for 1985, 1986, 1987, and 1988. On
February 11, 1998, petitioner filed his petition.

Petitioner testified on his owm behalf at trial. W find
that, generally, his testinony was self-serving, was not
credible, was at tinmes inconsistent, and was at other tines

confusing. Petitioner did not satisfactorily answer many of the
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gquestions that he was asked, and the questions that he did answer
he did not answer with any degree of specificity. Wth respect
to the real estate transactions, he was evasive and did not
recall specific transactions. Petitioner could not testify

whet her his financial statenents were accurate.

CGeneral Leqgal Principles

Respondent’ s determ nati ons of unreported incone for the tax
years at issue are presuned correct, and petitioner bears the
burden of proving those determ nations incorrect, arbitrary, or

erroneous. Rule 142(a); Welch v. Helvering, 290 U. S. 111 (1933);

Parks v. Comm ssioner, 94 T.C 654, 658-659 (1990). On the other

hand, respondent has the burden of proving by clear and

convi nci ng evidence that sonme portion of an underpaynent of taxes

by petitioner is due to fraud. Sec. 7454(a); Rule 142(b).
Section 6001 requires taxpayers to keep adequate records.

The regul ati ons promnul gated under that section provide:

Records. (a) In general. * * * any person subject
to tax under subtitle A of the Code * * * or any person
required to file a return of information with respect
to inconme, shall keep such permanent books of account
or records, including inventories, as are sufficient to
establish the anount of gross incone, deductions,
credits, or other matters required to be shown by such
person in any return of such tax or information. [ Sec.
1.6001-1(a), Inconme Tax Regs.]

In Wchita Ternminal Elevator Co. v. Commi ssioner, 6 T.C. 1158,

1165 (1946), affd. 162 F.2d 513 (10th G r. 1947), we stated:

The rule is well established that the failure of a
party to introduce evidence wthin his possession and
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which, if true, would be favorable to him gives rise
to the presunption that if produced it would be
unfavorable. This is especially true where * * * the
party failing to produce the evidence has the burden of
proof or the other party to the proceedi ng has
established a prima facie case. * * *

Also, the failure to present the testinony of avail able

W t nesses, who purportedly possess know edge about certain

relevant facts, provides sufficient basis to infer that the

testimony of those wi tnesses woul d not have been favorable.

Pet zol dt v. Comm ssioner, 92 T.C. 661, 691 (1989); Pollack v.

Comm ssi oner, 47 T.C. 92, 108 (1966), affd. 392 F.2d 409 (5th

Cr. 1968).
We are not required to accept incredible, inplausible, or

bi ased testinony. Fleischer v. Conmm ssioner, 403 F.2d 403, 406

(2d Cr. 1968), affg. T.C. Menob. 1967-85; Parks v. Conmm ssioner,

supra at 659; Tokarski v. Comm ssioner, 87 T.C. 74, 77 (1986).

| . ltenms of I ncone Deternm ned by Respondent

Respondent prepared on brief a reconciliation of itens which
are “in dispute” and concessions as to the adjustnents in the
statutory notice of deficiency. Appendix C of this opinion
reflects the reconciliation schedul es that respondent prepared
and which petitioner stipulated in his answering brief. W
di scuss bel ow those itens of income that the parties represented
were still in dispute. However, we point out that petitioner

does not contest on brief many of those itens. |Instead, he
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states “In addition, any issues not raised in Petitioner’s Brief
are al so conceded by Petitioner.”

A. Rents Received Fromlsland Living, Inc. in 1988

FI NDI NGS OF FACT

In 1985, petitioner through M. Mles, as trustee, purchased
property located in Osceola County, Florida, the “QOsceola County
Property” (0S-19). On July 22, 1985, petitioner |eased that
property to petitioner’s corporation, Island Living, Inc., for
$3, 000 per nmonth. Petitioner concedes that he received rents of
$6, 000 in 1985, $24,000 in 1986, $24,000 in 1987, and $12,000 in
1988 from lIsland Living, Inc.

OPI NI ON

Petitioner did not address on brief whether he received the
addi ti onal anmount of $12,000 that respondent determ ned as rent
in 1988. W find that petitioner has conceded this matter. W
find that he received $24,000 of rental inconme in 1988 and t hat
he is taxable on that anmount. See sec. 61(a)(5).

B. Schedule C Gains From Property Sal es

1. Florida Fruit Belt Subdivision (GS-06)

FI NDI NGS OF FACT
On April 11, 1985, petitioner through M. Mles, as trustee,
sold three lots fromthe “Florida Fruit Belt Subdivision” |ocated
in Osceola County, Florida, to Burl and Loui se Mynhier for

$69,000. M. and Ms. Mynhier paid cash of $33,000 and issued to
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petitioner, through Ms. Allen, a prom ssory note and nortgage for
$36,000. Petitioner’s basis in the three lots was $9, 316, and he
incurred selling costs of $412.

On May 20, 1985, petitioner through Ms. Allen, as trustee,
assi gned the nortgage that the Mynhiers issued to his father,
Charles Medlin, for $36,000. Petitioner instructed the nortgagor
to send the nortgage paynents directly to Charles Medlin. An
assi gnnent of nortgage dated May 20, 1985, and signed by M.
Allen, was filed with the County of Osceola, Florida; it
provi des:

That |1, Donna L. Allen part[y] of the first part, in
consideration of the sumof Thirty-Si x Thousand and

no/ 100 dol l ars, and ot her val uabl e consi derati ons,
received fromor on behalf of Charles B. Medlin party
of the second part, at or before the ensealing and
delivery of those presents, the receipt whereof is

her eby acknow edged, do hereby grant, bargain, sell,
assign, transfer and set over unto the said part[y] of
the second part a certain nortgage bearing date the
12th day of April A.D. 1985 made by Burl R Mnhier and
Loui se Mynhier, his wife in favor of Donna L. Allen and
recorded in Oficial Records Book 772; page 782, public
records of Osceola County, Florida, upon the follow ng
descri bed piece or parcel of land, situate and being in
said County and State, to wt:

[ Descri ption of OS-06]

* * * * * * *

Together with the note or obligation described in said
nort gage, and the noneys due and to becone due thereon,
wth interest fromthe 20th day of May 1985.

To Have and to Hold the sane unto the said party
of the second part his heirs, |legal representatives,
successors and assigns forever.
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Petitioner did not report any inconme fromthe sale to the

Mynhi ers on his Form 1040 for 1985.
OPI NI ON

An installnment sale is a disposition of property where at
| east one paynent is to be received after the close of the
taxabl e year in which the disposition occurs. Sec. 453(b).
| nconme froman installnment sale shall be taken into account under
the installnment method. Sec. 453(a). Under the install nent
met hod, the incone recogni zed for any taxable year from a
di sposition is that proportion of the paynents received in that
year which the gross profit bears to the total contract price.
Sec. 453(c). Respondent determ ned that petitioner recognized
$28, 347 as incone fromthe installnent sale to the Mynhiers in
1985. 1 Petitioner did not address this issue on brief, and he
conceded any argunents he m ght have nade, but did not. W hold
that petitioner recognized $28,347 as incone fromthe install nent
sale in 1985.

Under section 453B(a), gain or |loss shall be recogni zed on
the sale or exchange of an installnment obligation to the extent
of the difference between the basis of the obligation and the

anount realized. The basis of an installnent obligation shall be

“Respondent conputed the installnment gain in 1985 as
follows: Goss profit ($59,272) = sales price ($69, 000) m nus
selling expenses ($412) mnus basis ($9, 316); gross profit
percentage (0.859014) = gross profit ($59,272)/contract price
($69,000); income frominstallment sale ($28,347) = paynents in
1985 ($33,000) x gross profit percentage (0.859014).
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the excess of the face value of the obligation over an anount
equal to the inconme which would be returnable were the obligation
satisfied in full. Sec. 453B(b). Any gain or |oss recognized
shall be considered as resulting fromthe sale or exchange of the
property in respect of which the install nent obligation was
received. Sec. 453B(a) (flush | anguage).

Respondent determ ned that the assignnment by petitioner to
Charles Medlin was a sale of an installnment obligation under
section 453B(a) and that petitioner recognized a gain of $30, 925
in 1985.1° Petitioner argues that the assignnment of the nortgage
to his father was not a sale but that it was pl edged as
collateral for a |oan.

At trial, petitioner testified as follows:

Q Al right. Wuld you explain what transpired in

relation to this nortgage and how you dealt with the

nortgage in relation to your father?

A Fromthe sale of the property, there was down

paynent for cash. And then the nortgage, we took out

the nortgage. And the guy woul d nake paynents; |

beli eve they were annual paynents, or maybe nonthly;

|’ mnot sure. Anyway, he was going to nake paynents,

but | needed sone noney.

And ny father, again, he was mainly a go-put-his-
nmoney-i n-the-bank; he wasn’'t interested in real estate
deal s or anything, and | was probably sitting around
nmoani ng to himabout the interest | was paying to other

people |like M. Margolis and things |like that; he
expressed an interest in--why didn’t | give himsone of

15SRespondent conputed the gain fromthe purported sal e of
the installnment obligation as follows: Gain fromsale of
instal |l ment obligation ($30,925) = face value of the obligation
sold ($36,000) x gross profit percentage (0.859014).
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that? And | was reluctant. He lived in Jacksonville
and didn’t know anythi ng about my business or anything
el se, so--but, anyway, this was sonething he could

relate to. It was a nortgage on a piece of property
and there were paynents coming in and | went to himand
borrowed--1"d borrowed from himbefore, just smaller

anounts of noney--sonme noney from hi magainst the
nortgage, and signed a note to himas collateral, and
proceeded to continue to collect the paynents. Again,
trying to nmake himfeel warm and fuzzy, instructed the
nmort gagor to send the nortgage paynents directly to ny
dad. We stayed on top of it and if they were a day

| ate, he called, and we had to go round up the guy and
get it to him

Basically, it was a loan fromny dad and as | got
in ny paynents fromthe other guy, they were forwarded
either directly to himor | got the paynents in and
forwarded themdirectly to ny dad. Unlike where you
sell a nortgage without recourse and it’s gone, it’s
the ot her person’s nortgage and you get the noney and
go honme, | had to live with this. And, if he had quit
paying, ny father didn't want a piece of property in
Osceol a County, at his age, his health, you know, | was
going to have to pay the nortgage.

Q You were going--

A Right. | was going to have to pay the loan in
lieu of the nortgage paynents?

Q So your position in relation to the handling of
that nortgage is that you did not sell the nortgage to
your father?

A Correct. As collateral, though, it was assigned
to him And that’s customary practice. |’ve borrowed
agai nst nortgages, nortgage paynents, fromlike Fi nance
Anerica, Chrysler Financial Corporation, and stuff and
general ly what you do is assign them a nortgage,

usual ly you assign themthe nortgage and a portion of
the note. Say you only borrowed the next five
paynents, say, you would assign thema portion of the
not e.

Petitioner’'s testinony is self-serving, is less than credible,

and it is not supported by the testinony of other w tnesses or
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evi dence of record. |Indeed, on brief, petitioner states that
“M. Medlin s testinony clouded by the passage of so many years
was not precise.” W cannot accept petitioner’s unsubstanti ated
t esti nony. 16

If we were to accept petitioner’s unsubstantiated testinony
at face value that an install nent obligation was pl edged as
collateral for |oan proceeds, section 453B would be largely
ineffective. Where as here, no docunentary proof has been
i ntroduced to show that petitioner remained personally |iable for
any failure of the nortgagor’s paynent, we cannot accept that the
assi gnnent was a pl edge of collateral.

Certainly, the formof the assignnment was a sale. The
assi gnnent of nortgage filed with Osceola County states that Ms.
Al l en assigned the nortgage to Charles Medlin “in consideration
of the sum of” $36,000. Moreover, petitioner’s instructions to
the nortgagor were that direct paynents were to be nmade to his
father follow ng the assignnment. Further, although petitioner
testified to his continued involvenent in the collection of the
nmortgage, he could not testify definitively as to whether he or
Charles Medlin received the nortgage paynents. Neverthel ess,

petitioner clainms that the assignnent of the nortgage occurred

petitioner testified that he signed a prom ssory note to
his father as collateral; however, he did not produce any such
note for the record. Petitioner relies solely on his testinony
and cites the fact that records and w tnesses have been | ost or
are unavai l abl e.
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w t hout an assignnment of the prom ssory note and that this

i ndi cates the nortgage was assigned to Charles Medlin as
collateral for a loan.' However, the assignnent of the nortgage
states that the nortgage “Together with the note or obligation
described in said nortgage, and the noneys due and to becone due
thereon” were transferred. W hold that petitioner recognized
gain of $30,925 fromthe sale of an installnment obligation in
1985.

2. Susan’s Lakefront Estate (0OS-03)

FI NDI NGS OF FACT

In 1970, Medlin Investnent Co. purchased certain real
property in Osceola County, Florida, for $59,005. This property
was subdivi ded as “Susan’s Lakefront Estate” and consisted of 30
lots (Lot 1, Lot 2, * * * Lot 30) and one tract (Tract A).

On July 2, 1985, petitioner through Ms. Allen, as trustee,
sold Lot 1 for $22,000. Petitioner did not report any incone
fromthis sale on his 1985 Form 1040. On June 12, 1986
petitioner through Ms. Allen, as trustee, sold Tract A, for
$23,000. Petitioner did not report any inconme fromthis sale on

his 1986 Form 1040. On May 25, 1988, petitioner through M.

W& note that a nortgage generally secures paynent of the
underlying install nent obligation and that an assi gnment of the
nortgage w thout an assignnment of the note creates no right in
the assignee with respect to the note. See Vance v. Fields, 172
So. 2d 613, 614 (Fla. Dist. C. App. 1965).
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Mles, as trustee, sold Lots 6 through 30, for $540,000.'® The
purchasers paid $89,077 in 1988 and i ssued a purchase noney
nortgage for the remainder. W are unable to |ocate this paynent
on petitioner’s spreadsheets for 1988, and it does not appear
that he reported any anmount of this paynent as incone on his
return for 1988.

OPI NI ON

In conputing petitioner’s gains fromthe sales in 1985,

1986, and 1988, respondent apportioned the cost basis of the
entire property equally anong Lots 1 through 30 and Tract A, and
assigned a basis of $1,903 to each lot and tract.!® Respondent
determ ned that petitioner realized a gain of $20,097 fromthe
sale in 1985,%° a gain of $21,097 fromthe sale to M. Dugger in
1986, 2 and installnment gains of $77,298 fromthe sales in 1988. %2

On brief, petitioner does not address the disputed gains

8petitioner incurred selling expenses of $23,831 for this
sal e.

19Cost basis for each ot and tract ($1,903) = cost of the
entire property ($59,005)/the nunber of lots and the tract (31).

2°Gain realized ($20,097) = anount realized ($22,000) -
adj ust ed basis ($1,903).

2lGain realized ($21,097) = anount realized ($23, 000) -
adj ust ed basis ($1,903).

2G oss Profit ($468,594) = sales price ($540,000) - selling
expenses ($23,831) - total of the adjusted bases in lots 6-30
($47,575); gross profit percentage (0.867767) = gross profit
(9$468,594)/ contract price ($540,000); installnment gain from sal e
in 1988 ($77,298) = paynents received in 1988 ($89,077) x gross
profit percentage (0.867767).
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fromthe sales of the lots and the tract. W find that
petitioner received the anobunts determ ned by respondent as
incone for the years in issue and they are taxable as gains
derived fromdealings in property. See sec. 61(a)(3).

3. Hi gh Plains Property (0OS-35)

FI NDI NGS OF FACT

On June 29, 1977, petitioner, as trustee, through M. M| es,
as trustee, purchased real property in Osceola County, Florida,
which we refer to as the “H gh Plains Property” (0S35), from
WlliamF. Mtchell, for $448,000. The High Plains Property was
a |large piece of property (a couple hundred acres) which was
divided into 5-acre tracts.

On May 30, 1985, petitioner through Ms. Allen, as trustee,
sold a lot (Lot 23) in the Hgh Plains Property to Carence L
Bass for $27,000. A gain of $19,699 was realized fromthe sale
of this lot in 1985. Petitioner did not report any inconme from
the sale on his Form 1040 for any tax year.

Wayne Schoolfield and petitioner each originally owed a 50-
percent interest in the H gh Plains Property. |Indeed, a
decl aration of trust dated April 11, 1977, provides:

MADE this 11th day of April 1977 by and between D.
L. Allen, hereinafter referred to as Allen and C. Wayne
School field and W L. Medlin, Trustee as Beneficiaries.
NOW THEREFORE, Allen, in consideration of $1.00
and ot her val uabl e consi derations, hereby declares that

she as Trustee holds in trust (for the beneficiaries
herein naned) that certain Ofer to Purchase Contract
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on property in Osceola County, Florida, presently owned
by WlliamF. Mtchell, Trustee.

VHEREAS, the beneficiaries of this Trust and their
interest are as follows: C. Wayne Schoolfield - 50%
and W L. Medlin, Trustee - 50%

WHEREAS, Allen further declares she as Trustee
wi |l own, possess and adm nister the sane only in
keeping with the interest of the beneficiaries thereto
and they shall have sole discretion and authority to
sell, assign, transfer, and convey or otherw se di spose
of the aforesaid Ofer to Purchase Contract and that
she will execute any and all necessary fornms to
consunmat e a sal e upon receiving notice fromthe
beneficiares [sic]. Allen shall account to and pay
over to the beneficiarie [sic] herein the proceeds
derived fromtheir stated interest in that Receipt for
Deposit and O fer to Purchase contract dated April 7,
1977 and attached hereto.

AND WHEREAS: Allen shall not sell, convey or

exchange the property conveyed to her as Trustee with

herself as an individual without witten consent of the

beneficiaries of this Trust Agreenment and she shal

keep an accurate set of records regarding the above

property and render periodic accounting therefore to

t he beneficiaries.
M. School field and petitioner’s joint ownership of the High
Pl ains Property termnated at sone point in tine.

OPI NI ON

Respondent determ ned that petitioner was the sol e owner of
Lot 23 and that he realized the entire $19,699 gain fromthe sale
of Lot 23 in 1985. Petitioner contends that he was a hal f-owner
of the ot with M. Schoolfield when the property was sold and
that he received only half of the gain that respondent

det er m ned.
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At trial, petitioner testified that he was in a partnership
wth M. Schoolfield with respect to the H gh Plains Property;
however, he could not testify definitively that he and M.

School field were still 50-50 owners at the tinme of the sale:

Q VWhat was your ownership interest in * * * [the
Hi gh Plains Lot]?

A | was in a partnership. This is one of the pieces
| mentioned earlier that Wayne Schoolfield and | had
purchased from M. Geen and M. Mtchell and devel oped
it, broke it up into these 5-acre tracts, and sold

t hem

Q VWhat percentage interest did you have when OS-35

was sol d?
A l"’msorry. | don’t--Wayne and |, when we did this
devel opnent, were 50-50 and, | believe, that at this
time, we were still 50-50 owners in the property.

* * * * * * *

Q Did that partnership ultimtely end?
A Yes, sir.

Do you recall whether it ended before or after the
sale of the lots in OS 357

A | think we ultimately sold all the property out,
and, then, basically, took our noney and went hone.

M. School field testified that he was involved in a joint
venture with petitioner with respect to the H gh Plains Property.
However, when M. Schoolfield was shown a copy of the warranty
deed fromMs. Allen to M. Bass, he could not recall having ever

owned any interest in Lot 23, and he did not recall having ever
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recei ved any sale proceeds fromMs. Allen for this property.?
M. School field further testified that the joint ownership of the
High Plains Property may have term nated sometine prior to the
sale of Lot 23 to M. Bass, perhaps as early as the 1970s:

Q Did you ever have any ownership interest in
property known as High Pl ains?

A | had sone--1 ended up with sone 5-acre tracts out
of that. Started off to joint venture, but ended up
wth sonme 5-acre tracts out of it, yes.

Q You say it was a joint venture with who?

A M. Medlin.

Q Wth M. Medlin?
And when did that joint venture break up?

A |’mnot sure | can give you a date there, it’s so
long. It's in--back in the 70’ s.

Q It broke up sonmetine in the 70’ s?

A | think it occurred probably then, but you got to

remenber, this stuff is going back so far. M hair was
black and | didn’t have a bald spot in the back of ny
head.

2ZAnd with respect to the declaration of trust, M.
School field testified:

Q VWhat property did this Declaration of Trust
pertain to?

A There’s nothing attached to it. 1--it could have
been this property or another piece, but--

Q Okay. Did this Declaration of Trust pertain
specifically to this Lot 23?

A l--1 don’t know. That’'s--I don't think so, but I
don’t know. 1It’'s been too long for ne. | don't recal
ever owning this piece.
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You know, it’s a long tinme. But | think it was in
the early stages, but | can’'t, you know, |--ny menory
is not that good.

Q Did it occur before the date of this warranty
deed, which is May of 1985?

A | certainly thought it woul d have.
Ms. Allen testified that petitioner and M. School field were
partners with respect to the H gh Plains Property and that they
had split up at sone point in tinme. She could not testify as to
when specifically they split up.

The evi dence of record shows that at one point, M.
School field and petitioner held joint interests in the Hi gh
Pl ains Property, which may or may not have included Lot 23.
Nei t her petitioner’s, M. Schoolfield s, nor Ms. Allen's
testimony establishes that M. Schoolfield still possessed his
joint interest at the tinme of the sale of Lot 23 in 1985, or, for
that matter, whether he ever possessed any interest in Lot 23.
The testinony suggests that it was just as likely, if not nore
probabl e, that M. Schoolfield and petitioner split up the
various tracts anongst thensel ves before 1985, that petitioner
was |eft as the sole owner of Lot 23, and that petitioner
proceeded to sell that lot in 1985 and collect the sal es proceeds

t herefrom 24

240n recross-exam nation by petitioner’s counsel, M.
School field testified:

Q Utimately at sone point in time, these various 5-
(continued. . .)
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Petitioner relies on M. Schoolfield s testinony that he
could not say for certain that he did not have a 50-percent
interest in Lot 23 at the tinme of its sale to M. Bass and that
he could not say for certain when the “ultinmate division” of the

respective interests in the H gh Plains Property had occurred.

24(...continued)

acre tracts, of which you and Walter were 50 percent
beneficial owner interest in, were sold and then al so
you and he ultimately divided up what was |left; is that
right?

A | don’'t know that that's correct. Wat was |eft,
we- -somewhere in there | said, “Here, |ook, |let nme have
X tracts and this is--and you take the rest of it. You
take it all.”

Q And as you sit here today, you’ re not sure when
t hat happened, what the date of that was.

A That’s correct. | don’'t know that | can give you
a date. | don’'t think I could.

Q So, am | correct in your testinony that if that
dat e happened, if you split up, and the docunent, the
deed on page 1 is one of the 5-acre tracts that Walter
got, then you would not have had any interest in it if
it went to Wlter after you and he split up.

A Yeabh.

Q And if it happened before the split-up, then you
woul d have had an interest in it.

A | think that probably is correct.

Q And as you sit here today, because of the nunber
of years that have gone by, in fact you don’t have your
tax returns anynore, you can’'t specifically tell us for
sure when that happened in relation to this sale; is
that right?

A Not sitting here today, | can't.
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W reenphasi ze that respondent’s determ nation of a deficiency is
presunmed correct, and it is petitioner who bears the burden of
proving that determination incorrect. Since petitioner bears the
burden of proof, he nust also bear the onus of failed
recol l ection and the | ack of documentary evidence. Further,
petitioner has created the situation in which he now finds
himsel f by failing to docunent properly his various real estate
transactions, in failing to maintain and keep adequate records,
and by unnecessarily conplicating those transactions. W hold
that petitioner is responsible for 100 percent of the gain
realized on the sale of Lot 23 in 1985.

4. Silver Lake (0S-01.4)

FI NDI NGS OF FACT

On Septenber 30, 1975, petitioner, as trustee, purchased
property in Osceola County, Florida, which we refer to as “Silver
Lake” (OS-01.4). In Novenber 1978, petitioner, as trustee, sold
Silver Lake to L.R Donnell, Jr., as trustee, for $70,000. On
February 5, 1979, M. Donnell, as trustee, conveyed Silver Lake
to M. Mles, as trustee, for no consideration.

On Cctober 31, 1980, M. Mles, as trustee, sold Silver Lake
to Don Prewitt, as trustee, for $220,600. M. Prewitt issued a
pur chase noney nortgage for $180,000 to M. Mles and paid the
bal ance. M. Mles, as trustee, received the follow ng princi pal

and interest paynents in 1985, 1986, and 1987:
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Year Princi pal | nt er est
1985 $18, 000 $13, 545
1986 36, 000 11, 610
1987 72,000 10, 976

Petitioner owned a 50-percent interest in Silver Lake at the tine
of its sale in 1980, and his basis was $70, 000.
OPI NI ON

Respondent argues that petitioner realized installnent gains
of $6, 144, $12,288, and $24,577 in 1985, 1986, and 1987,
respectively, for the principal anounts paid to M. Mles.?®
Petitioner, on brief, does not address the matter. W find that
petitioner realized installment gains of $6,144, $12,288, and
$24,577 in 1985, 1986, and 1987, respectively. Sec. 453(a).

Respondent originally determ ned that petitioner realized
interest incone for the full amount of the interest paynents nade
to M. Mles. Respondent now concedes that petitioner realized
only 50 percent of the original anmounts determ ned. Petitioner
does not address on brief his liability for half of the interest
income. We hold that petitioner realized interest incone of

$6, 773, $5,805, and $5,488 in 1985, 1986, and 1987, respectively.

2’Respondent conputed petitioner’s gross profit percentage
as follows: G oss profit ($150,600) = sales price ($220, 600)
m nus basis ($70,000); gross profit percentage (0.682684) = gross
profit ($150,600)/contract price ($220,600). Respondent then
applied the gross profit percentage to each of the principal
paynments in 1985, 1986, and 1987, respectively, and divided the
result in half to account for petitioner’s 50-percent interest.



5. East Lake Vista (0S-47)

FI NDI NGS OF FACT

On May 1, 1984, M. Mles, as trustee, purchased real
property consisting of approximately 156.65 acres in GOsceol a
County, Florida, which we refer to as “East Lake Vista” (0S-47),
from Reba Smith, for $500,000. Part of the purchase price,
$125,000, was paid in cash, and M. MIles issued a purchase noney
nort gage of $375,000 for the renmi nder. 2®

In May 1986, M. Mles sold approxinmately 31 acres of East
Lake Vista to Ni cholas Pope, for $205,000. On Decenber 16, 1986,
M. Mles sold an additional 31.50 acres of East Lake Vista to
M. Pope for $215,181. Petitioner did not report any income from
t hose transactions on a Form 1040 for any tax year.

On Decenber 16, 1986, at the sane tine as the second sal e,
petitioner and Dr. CGeorge Gant entered into a “Continuing and
Uncondi ti onal CGuaranty of Performance and Paynment” in favor of
M. Pope. That docunent shows petitioner and Dr. Gant as
“Quarantors”, M. Mles, trustee, as “Seller”, and M. Pope as
“Buyer”:

WHEREAS, R Stephen Mles, Jr., Trustee, as

Seller, and N cholas A Pope, as Trustee under that
certain unrecorded Trust Agreenent dated Decenber 16,

26The nortgage provides for interest of 10 percent, per
annum and requires “Three equal annual paynents of $150, 793. 05
i ncludi ng principal and interest comrenci ng one year fromthe
date hereof and continuing each year thereafter until the entire
bal ance plus interest is paid in full.” A satisfaction of
nort gage was i ssued by Reba Smth and was filed on Dec. 18, 1986
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1986, and/or Assigns, as Buyer, entered into that
certain Contract and Sal e and Purchase dated May 2,
1986 (the “Contract”) with respect to the purchase of
approxi mately 31.50 acres, nore or less, located in
Osceol a County, Florida (the “Property”); and

VWHEREAS, the ternms of the Contract provide for
Seller’s obligation to conplete construction of a road
to be known as “Dan Smith Road” adjacent to the
Property at Seller’s expense within one (1) year after
the date of closing, and further provide for Buyer’s
right to conplete said construction and be rei nbursed
by Seller in the event of Seller’s failure to conplete
said construction in accordance with the Contract; and

VWHEREAS, the Contract further calls for the
personal guaranty of Seller’s performance of said road
construction and paynent for said road construction by
t he under si gned;

NOW THEREFORE, as an i nducenent to the Buyer to
purchase the Property, and for good and val uabl e
consideration not herein recited but the receipt and
sufficiency of which is hereby acknow edged, the
undersigned, jointly and severally, give to Buyer, and
its successors and assigns, their continuing and
uncondi tional guaranty of performance and paynent by
the Seller of the follow ng described obligation, to
the same extent as if Guarantors were the naned parties
identified as the Seller under the Contract:

* * * * * * *

The Guarantors hereunder al so agree to pay al
costs (including attorneys’ fees whether incurred in
connection wth collection, trail [sic], appeal or
ot herwi se) of collection against the Guarantors under
this Guaranty. The liability of Guarantors hereunder
i's binding upon Guarantors and Guarantors’ successors
and assi gns.

Petitioner and Dr. Gant signed the guaranty.
I n August 1988, M. Mles, as trustee, sold approximtely 10

acres of East Lake Vista for $80, 000. Petitioner, for M. Ml es,
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signed the sales contract. Petitioner did not report any incone
fromthis sale on his Form 1040 for 1988.

The record contains two personal financial statenents for
petitioner. The first is dated Novenber 15, 1985, and lists as
an asset, East Lake Vista;? a “160 acre parcel |ocated on East
Lake North of Narcoossee being subdivied [sic] into 5 ac. tracts
and i s encunbered by 2 nortgages totaling $386, 000.00”. The
listing states: “I own 1/2 interest”, and values that interest
at $560, 000, subject to liabilities of $193,000. The second
financial statenment is dated June 1, 1988, and |lists as an asset,
East Lake Vista; a “100 acre parcel |ocated on East Lake North of
Nar coossee being subdivided into 5 ac. tracts”. That property is
listed under “M scel |l aneous Lots & Acreage (Unencunbered)” and is
val ued at $400, 000.

M. Mles’s |law firm nmai ntai ned certain | edger cards,
nunbers 70006 through 70008, which are entitled “Walter
Medlin/Reba Smth”, “Medlin Re: Smth, Reba”, and “Medlin,
Walter fromReba L. Smth”, respectively. Those |edger cards

contain the follow ng relevant entries:

2’Petitioner testified that East Lake Vista is also known as
t he “Narcoossee property” and the “Dan Smth Road property”. The
parties also agree that the property was sonetinmes called the
“Reba Smth property”.



Ledger Card

Nunber/ Li ne Dat e
70008/ 1 5-1-84
70008/ 2 5-1-84
70008/ 3 5-1-84
70008/ 4 5-1-84
70008/ 5 5-2-84
70008/ 6 5-2-84
70008/ 9 5-14-85
70008/ 10 .-
70008/ 11 .-
70008/ 12 5-14-85
70008/ 13 5-14-85
70008/ 16 5-2-86
70008/ 21 5-2-86
70007/ 4 5-2-86
70007/ 9 5-14-86
70007/ 11 5-14- 86
70007/ 12 5-19-86
70007/ 13 5-19-86
70007/ 15 12- 16- 86
70007/ 16 12- 16- 86
70006/ 5 12- 24- 86
70006/ 6 8- 8- 88
70006/ 7 8- 8- 88
70006/ 8 8- 8- 88
70006/ 14 8- 8- 88
70006/ 15 8- 8- 88
70006/ 16 8- 8- 88
70006/ 22 ?-27-89
70006/ 22 10- 4- 89

For each of the various sales transactions in 1986 and 1988,

parti es executed a closing statenent.

Nane

Reba Loui se Smith
H. R Thornton
Allen’s Gsceol a
Real ty, Inc.
Clerk of Crcuit
Court
Transferred from
Medl i n/ Gant
Ceorge Gant

Moved from
Medl i n/ Tai
Moved from
Medl i n/ Tai
Johnston’ s Eng.
Moved from
Medl i n/ Tai
Reba Smith
VWebb
Lowndes,
Drosdi ck et al
H. R Thornton,
Jr., Trustee
Transfer to
Medl i n/ Gant card
Walter L. Medlin
Freedom Fi nanci al
Cent er
Walter L. Medlin
Trust ee
W r e-Transfer
Reba Loui se Smth
Transfered to
Medl i n/ Gant
VWl ter T.
Rose, Jr
Beverly L. Rose
ERA- Hor aci o
Tol edo, Inc.
Moved to Medlin
Mef f ord
Moved to Medlin/
Gant
Moved to Medlin/
Gant
Moved to Medlin/
Cener al
Moved to Medlin/
Cener al

1/ 2 proceeds

1/ 2 proceeds

Trus
Recei ved

t

Funds

Di sbur sed

Medl i n
Medl i n

Medl i n

Medl i n

$62, 873.
Medl i n/

Smth R 62, 867.

61, 646.

Medlin/Smith

1, 950.

Medlin/Smith
Medlin/Smith

61, 646.

189, 922.
Medlin/Smth 20, 000.

Medl i n

Medlin/Smith

Medl i n

Medlin/Smith
Medlin/Smith

218, 268.

40, 000.

Medlin/Smth
o 39, 000.

o 1, 000.

The anpunts

61

16

52

00

52

60

00

00

00

00

$95, 551. 82
1, 250. 00

25, 000. 00

3,588. 95

1, 950. 00

123, 293. 04

150, 793. 05

14, 740. 92
3, 768. 93

6, 602. 74
1, 897. 26

145, 722. 80

55, 094. 55

528. 52
35, 083. 53
35, 083. 52

100. 00

128. 64

t he

listed in
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those statenents as deposits in escrow and as anounts due from
the buyer to the seller match anounts |listed as deposits in the

| edger cards above, |edger card No. 70008 (lines 16 and 21), No.
70007 (line 15), and No. 70006 (lines 6-8).

Dr. Gant and petitioner each owned a 50-percent interest in
the “Mefford Property” (0OS-22), which was sold on October 7,
1988, for $250,000. A gain of $110,328 was realized fromthis
sale. Respondent originally determ ned that petitioner was
responsi ble for the entire gain realized fromthis sale, but he
now concedes that petitioner is responsible for only half of that
amount ($55, 164) .

Dr. Gant and petitioner also each owned a 50- percent
interest in a piece of property which we refer to as the “Tai
Property”. The Tai Property was sold in 1984 for $457,900, and
petitioner concedes that he is liable for 50 percent of the
i nstall ment gain ($50,863) from paynents received in 1985. See
appendi x C.

OPI NI ON
It is well established that income nust be taxed to hi mwho

earns it, United States v. Basye, 410 U S. 441, 449 (1973), and

that i nconme includes gains derived fromdealings in property.
Sec. 61(a)(3). Respondent determ ned that petitioner owned a 50-
percent interest in the portions of East Lake Vista sold in 1986

and 1988 and that he was responsible for 50 percent of the gain
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realized fromthose transactions.? Petitioner contends that Dr.
Gant owned 100 percent of East Lake Vista at the tine of the
sales in 1986 and 1988. Petitioner argues that he and Dr. Gant
originally agreed to be 50-50 partners with respect to East Lake
Vista, but that Dr. Gant contributed the entire purchase price
and thus acquired a 100-percent ownership interest in the
property.

At trial, petitioner testified that, initially, he was to
receive a 50-percent interest in East Lake Vista, but because Dr.
Gant “put up all the noney and wanted all the interest in the
property”, Dr. Gant “essentially owned all of it”. However,
petitioner’s testinony was not definitive and was i ndeed
specul ative. It was also self-serving, and we do not agree that
he owned no interest in East Lake Vista at the tine of the 1986

and 1988 sales. The docunentary evidence of record shows that

22Respondent al |l ocated basis of $3,191.83 to each acre in
East Lake Vista: Basis per acre ($3,191.83) = purchase price
($500, 000) / acres purchased (156.65). Respondent determ ned
$41, 775 as petitioner’s gain fromthe May 1986 sale: @Gin
realized ($83,550) = sales price ($205,000) - selling costs
($22,503) - basis ($98,947 = 31 acres x $3,191.83); petitioner’s
gain ($41,775) = gain realized ($83,550) x petitioner’s ownership
interest (50 percent). Respondent determ ned $50, 726 as
petitioner’s gain on the Dec. 16, 1986, sale: Gain realized
($101, 452) = sales price (%$215,181) - selling costs ($13,187) -
basis ($100,542 = 31.5 acres x $3,191.83); petitioner’s gain
($50,726) = gain realized ($101, 452) x petitioner’s ownership
interest (50 percent). Respondent determ ned $19, 522 as
petitioner’s gain on the 1988 sale: Gain realized ($39, 045) =
sal es price ($80,000) - selling costs ($9,005) - basis ($31,950 =
10.01 acres x $3,191.83); petitioner’s gain ($19,522) = gain
realized ($39,045) x petitioner’s ownership interest (50
percent).
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petitioner held an ownership interest in East Lake Vista at the
time of the sales in 1986 and 1988.

First, petitioner’s financial statenents dated Novenber 15,
1985, and June 1, 1988, show that he owned at |east a 50-percent
interest in East Lake Vista at sone point before the sal es that
occurred in 1986 and 1988. Petitioner contends that the Novenber
15, 1985, financial statenment is not inconsistent with his
testinmony and Dr. Gant’s testinony that he was to originally own
a 50-percent interest in East Lake Vista, which subsequently
changed to no interest. Petitioner has not presented any
evi dence to establish when his and Dr. Gant’s original
under st andi ng supposedl y changed; however, if it did change, we
assunme the change woul d have occurred either before or shortly
after May 1, 1984, when Dr. Gant purportedly “put up all the
noney”, the $125,000 cash portion of the purchase price.? The
financial statenment is dated Novenber 15, 1985, a full year and a
hal f after the purchase of East Lake Vista. Petitioner offers no
expl anati on why he continued to represent hinself as owning a 50-
percent interest in Novenmber 1985, if, in fact, he owned no
interest after Dr. Gant put up all the cash in May 1984.

Petitioner also contends that the June 1, 1988, fi nanci al

statenent cannot be relied upon since it incorrectly shows that

2Dr. Gant testified that he could not recall when the
parties original understandi ng changed, but he suggested that it
m ght have been in 1984.
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he owned 100 percent of East Lake Vista and that the property
consi sted of 100 acres when, in fact, it consisted of 84 acres.
We do not agree that these purported inaccuracies cause the June
1, 1988, financial statenent to | ose its persuasive value. The
financial statenent was prepared by or for petitioner, and
petitioner does not explain why those inaccuracies were reflected
on his financial statenent, and why they invariably suggest that
he held no interest in East Lake Vista in 1988. At the very

| east, the June 1, 1988, financial statenent shows that
petitioner perceived hinself to owmn at | east sonme interest in
East Lake Vista in 1988 and that he intended other persons who
m ght rely on the financial statement to recogni ze that
owner shi p.

The road construction guaranty al so indicates that
petitioner had an ownership interest in East Lake Vista.
Petitioner, M. Mles, and Dr. Gant executed the guaranty on
Decenber 16, 1986, the sane date as the sale of the 31.50 acres
of East Lake Vista to M. Pope. And, it specifically refers to a
contract for the sale of 31.50 acres that M. MIles and M. Pope
entered into on May 2, 1986. Petitioner argues that this
guaranty originated in petitioner’s “working relationship” with
Dr. Gant and did not arise fromany ownership interest in the
property. However, petitioner did not present any evidence or

testinmony to suggest that he was conpensated for his real estate
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services. Also, we cannot accept that he was perform ng those
services for free. Petitioner does not suggest that anmounts he
received followng the sales in 1986 and 1988 were, in fact,
conpensation, and, indeed, petitioner clains those amunts were
loans. It is nore plausible that petitioner’s performance of
services and his guarantee for the road construction arose from
his ownership interest in East Lake Vista.

Under petitioner’s argunent, we nmust assune that any
services that petitioner perforned were for the benefit of Dr.
Gant, the purported 100-percent owner of East Lake Vista. But,
Dr. Gant did not testify that petitioner perfornmed services for
his benefit and that he conpensated petitioner. Dr. Gant’s
testinony, as a whole, indicates that petitioner perfornmed the
real estate services for a 50-percent interest in East Lake
Vista. Dr. Gant testified that he and petitioner started out 50-
50, with Dr. Gant putting up all the noney® and petitioner doing
all the work. However, according to an “agreenent” with M.

Ml es, ownership of the property was “posted as 100 percent on ny
part since | put up the nmoney”. Dr. Gant also testified:

Q Did you pay anything for the additional 50 percent
interest fromM. Mdlin?

Dr. Gant testified that he gave petitioner $125,000 in
1984 for the purchase of East Lake Vista. This anount represents
the initial cash portion of the purchase price for the property.
Dr. Gant testified: “I didn't pay any nore. W paid it out of
operations at the tine.”
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A As | tried to explain to you earlier, the 50
percent was a 50/50 ownership in property and a 50
percent in participation. | tried to explain that to
you, and | thought you understood it.
Q | nmust not have, sir. | apol ogize.

A He did not put any noney up. He didn’'t put a dine
up to the best of ny know edge. | put the noney up.

Q But now, he purchased the property. Correct?
A No.

Q In terns of the expertise--he selected the
property? Excuse ne.

A He sel ected the property.

Q He sel ected the property?

A | paid for the property.

Q Ckay. And so he just gifted his interest to you?
| nmean, | understood the deal was 50/50 initially.

A He didn’t have any interest. H's interest was in

t he devel oping part of it.

* * * * * * *

* * * On the Narcoossee property, if M. Mdlin
had a financial statenent that showed that he was a 50
percent interest or owned half of the Narcoossee
property, would you say that that was correct.

A Sure. That was our understanding--1 tried to
explain that--when we first started.

But to protect ny interest it was necessary for ne
to assune the 100 percent, as | had put the noney in,
100 percent of the property.

Q | understand, sir.

A And all of the noney he has taken out of it, the
original investnment has never been paid back. | know
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you haven’t asked this question, but it’s inportant for
you to know.

Dr. Gant’s testinony, as a whole, shows consi derabl e confusion
regarding petitioner’s interest in East Lake Vista. However, his
testinmony indicates that he assuned 100-percent |egal ownership
of East Lake Vista to protect his initial $125,000 contri bution;
however, petitioner continued to possess an interest in the
property because of his contribution of services. Dr. Gant did
not testify that the supposed agreement with M. M| es deprived
petitioner of a participation in any profits realized fromthe
property.

Petitioner’s execution of the sales contract for the August
1988 sal e also indicates that he had nore than just a working
relationship with Dr. Gant with respect to East Lake Vista. It
shows that he had the | egal capacity to sell the property. This
denotes ownership. |In addition, the |edger cards maintained by
M. Mles’s law firmare essentially a record of the transactions
associated wth East Lake Vista. Those |edger cards show the
initial disbursenent of approxinmately $125,000 to Reba Smith, the
annual paynents on the nortgage issued to Ms. Smth, and the
anounts received fromthe sales in 1986 and 1988. The | edger
cards each list petitioner’s name with respect to transactions
whi ch occurred from 1984 to 1989. The | edger cards contradict a
significant portion of Dr. Gant’s testinony and are certainly

inconsistent wwth petitioner’s contention that he owned no
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interest in East Lake Vista. Although Dr. Gant testified that he
did not put up any additional cash after his initial $125, 000,
t he | edger cards show that $62,867.16 was received from “George
Gant” on May 2, 1984. Further, Dr. Gant testified that he was
the only cash person in the deal; however, the | edger cards show
that $62,873.61 was received on May 2, 1984, fromthe Medlin/ Gnt
| edger card.3® Also, the | edger cards show that matching
deposits of $61, 646.52 were received on May 14, 1985, fromthe
Medl in/ Tai card. Since petitioner and Dr. Gant each owned a 50-
percent interest in the Tai Property, we assunme that petitioner
contributed at |east $61,646.52 with respect to East Lake Vista.

The | edger cards al so show di sbursenents to petitioner’s
general |edger card. Moreover, the pattern of duplicate
di sbursenents shortly after the 1986 and 1988 sales to | edger
cards in which petitioner and Dr. Gant presumably hel d equal
interests certainly supports respondent’s position that
petitioner and Dr. Gant each owned a 50-percent interest in East
Lake Vista. Petitioner, on the other hand, argues that his and
Dr. Gant’s testinony shows that any anounts he received fromthe
1986 and 1988 sal es were received as |loans fromDr. Gant. W

di sagr ee.

31According to petitioner, the Medlin/Gant | edger card
represents “an account in which both Medlin and Gant have an
interest.”
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Dr. Gant testified that he did not have any records show ng
| oans to petitioner, that he did not receive a note from
petitioner, and that all records were maintained by M. M|l es.
Petitioner did not submt any records to substantiate his and Dr.
Gant’s testinony that | oans were nmade, and none of the records
fromM. Mles’s law firm including the | edger cards, show any
| oans or their anounts.

At trial, petitioner and Dr. Gant testified that proceeds
fromthe sales of East Lake Vista were deposited into M. Mles’'s
law firm s trust account and that petitioner would then “borrow
t hose proceeds for his own purposes. However, it is not at al
clear fromDr. Gant’s testinony what he considers to be a
“loan”.3% |t appears to us that Dr. Gant understood that upon
the recei pt of any sale proceeds from East Lake Vista, and after
debt service on the note to Reba Smth, that he was to be repaid
his initial $125,000, but that petitioner instead borrowed those
proceeds, and that Dr. Gant has never been paid back his
$125, 000. However, those facts do not establish a loan, and, in
any event, they are not inconsistent with petitioner owning a 50-
percent interest in East Lake Vista. There is no evidence in

this case that petitioner had an obligation to repay the anmounts

32The “hal | marks” of a loan are: (1) Consensual recognition
bet ween the borrower and the | ender of the existence of the |oan,
i.e., the obligation to repay; and (2) bona fide intent on the
part of the borrower to repay the funds advanced. 1nv. Research
Associates, Ltd. v. Comm ssioner, T.C Menp. 1999-407.
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“borrowed”, and there is no evidence that those anounts were
treated as a bona fide obligation or that Dr. Gant attenpted to
coll ect the anbunts supposedly borrowed. At best, Dr. Gant’s
testinmony indicates that petitioner made draws fromM. Mles’s
trust account on the sale proceeds received from East Lake Vista
and that those draws caused Dr. Gant to fail to realize the ful
extent of what he initially invested. However, those facts do
not establish a |oan or otherwi se permt petitioner to escape
taxation on his share of the gains from East Lake Vista.

Petitioner also points to respondent’s concession that
petitioner owned only a 50-percent interest in the Mefford
Property, and he argues that this concession supports the
credibility of petitioner’s and Dr. Gant’s testinmony with respect
to East Lake Vista. W disagree. The record contains numerous
concessions by both petitioner and respondent, and we are not
inclined to speculate as to the basis for those concessions. In
any event, respondent notes that he conceded one-half of the
deficiency with respect to the Mefford Property, because there
was cont enpor aneous docunentary evidence to support Dr. Gant’s
testi nony. Respondent contends, and we agree, that Dr. Gant’s
testinony | acks such support with respect to East Lake Vista.
Further, respondent’s position after concession with respect to
the Mefford Property woul d now appear consistent with the

position he has taken with respect to East Lake Vista, that
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petitioner and Dr. Gant each owned a 50-percent interest. It is
al so consistent with their respective interests in another piece
of property, the Tai Property.

We hold that petitioner owed a 50-percent interest in East
Lake Vista, and we sustain respondent’s determ nation that
petitioner realized 50 percent of the gains fromthe sales in
1986 and 1988.

6. GissomParcels (GS 1.3)

FI NDI NGS OF FACT

On April 15, 1985, petitioner purchased three parcels
(parcels 1, 2, 3) of real property in Osceola County, Florida,
which we refer to as the “Gissom Parcels”, for $47,000. Parcel
1is fronted by U S. H ghway 192, and it borders another road,
Ri vers Road, on one side. Parcels 2 and 3 do not border U. S.
H ghway 192, are separated fromparcel 1 by Rivers Road and
several smaller tracts of property, and border a road referred to
as “County Road”. The relative sizes of the parcels are simlar,
al t hough the dinensions differ.

On Novenber 5, 1985, petitioner transferred the parcels to
Ms. Allen, as trustee, for no consideration. Petitioner was the
sol e beneficiary of the parcels conveyed to Ms. Allen. On
Cct ober 22, 1986, petitioner, through Ms. Allen, sold parcel 1
for $40, 000.
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For 1987, Osceola County assessed the values of the Gissom

Parcel s as foll ows:

Par cel Nunber Assessed Val ue
Parcel 1 $12, 500
Parcel 2 14, 955
Parcel 3 11, 228

Total Assessed Val ue 38, 683
OPI NI ON

The parties agree that $40,000 was realized on the sale of
parcel 1 in 1986, and that petitioner is responsible for any gain
fromthat sale. The issue that remains for decision is
petitioner’s basis in parcel 1. The adjusted basis for
determning gain fromthe sale of property, whenever acquired,
shal |l be the basis determ ned under section 1012 and adj usted as
provided in section 1016. Sec. 1011(a). Under section 1012, the
basis of property shall be the cost of such property. Under
section 1016(a)(1l), the basis of property shall be adjusted for
expenditures, receipts, |osses, or other itenms, properly
chargeabl e to capital account.

When a part of a larger property is sold, the cost or other
basis of the entire property shall be equitably apportioned anong
the several parts, and the gain realized or | oss sustained on the
part of the entire property sold is the difference between the
selling price and the cost or other basis allocated to that part.

Fasken v. Conm ssioner, 71 T.C. 650, 655 (1979); sec. 1.61-6(a),

I ncone Tax Regs. An equitable apportionnent of cost basis may
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reflect the relative fair market values of the portions of the
| arger property at the tine of their purchase. Sec. 1.61-6(a),
Exanple (2), Income Tax Regs. Qur determ nation of the

allocation of basis is a question of fact. Sleinman v.

Conm ssi oner, 187 F.3d 1352, 1360 (11th Cr. 1999), affg. T.C

Mermo. 1997-530.

Respondent relies upon the assessed values of the Gissom
Parcels in 1987 to determne the relative val ues of those parcels
when they were purchased in 1985. Respondent allocated the
purchase price of $47,000 in 1985 to the parcels as foll ows:

Per cent age

Par cel Assessed of Total Basi s
Nunber Val ue Assessed Val ue Al | ocat ed?
Parcel 1 $12, 500 32% $15, 040
Parcel 2 14, 955 39 18, 330
Parcel 3 11, 228 29 13, 630
Total s 38, 683 100 47, 000

The basis allocated equal s thecfurchase price multiplied by the
percentage of the total assessed val ue of the parcels.

After accounting for selling expenses of $4,458, respondent
determ ned that petitioner realized a gain of $20,502. 3
Petitioner contends that the nmethodol ogy used by respondent to
all ocate cost basis to the GiissomParcels is arbitrary.
Petitioner argues that the cost basis should have been all ocated

according to the relative fair market values of the parcels in

3Gin ($20,502) = sales price ($40,000) - selling expenses
($4, 458) - basis ($15, 040).
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1985 and that several factors show that parcel 1 was the nost
val uabl e of the three parcels when they were purchased.
Cenerally, “We do not consider that the anmpbunt for which the
property was assessed for purposes of local taxation is
necessarily a reliable criterion to be used in estimating its

fair market value.”® Frazee v. Comm ssioner, 98 T.C. 554, 563

(1992). However, in appropriate circunstances tax-assessed
val ues can be useful as a guideline or as corroboration of other

evi dence of fair market val ue. Kel |l ahan v. Comm ssioner, T.C.

Meno. 1999-210. And, in the case that we are concerned with the
rel ati ve val ues of several parts of a |arger piece of property,
| ocal tax assessnents nmay be relied upon to provide the correct

val ue of a particular parcel of real estate. 2554-58 Creston

Corp. v. Conmissioner, 40 T.C. 932, 940 n.5 (1963).3% W are not

willing to conclude as a matter of |aw that because respondent’s
determ nation is based on |ocal tax assessnents, it is arbitrary.
And, indeed, respondent’s determ nati on appears reasonabl e and

consistent with the relative sizes of the three parcels. See

34This is especially true when there is nothing in the
record indicating that the tax-assessed value was intended to
represent fair market value. Kellahan v. Comm ssioner, T.C
Meno. 1999-210; Estate of Dowin v. Comm ssioner, T.C. Mno.
1994- 183; see al so sec. 20.2031-1(b), Estate Tax Regs.

3% n 2554-58 Creston Corp. v. Conm ssioner, 40 T.C 932, 940
n.5 (1963), we stated: “Although valuations for real estate
taxes may often be too lowto be relied upon as furnishing the
correct value of a particular parcel of real estate as a whol e,
we have no reason to reject the use of such valuations in
determining the relative value of |and and buil dings.”
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G ayton v. Comm ssioner, T.C. Mno. 1956-21, affd. 245 F.2d 138

(6th Cr. 1957).

“When, as in this case, the Conm ssioner has determ ned an
al l ocation of basis, a taxpayer bringing a deficiency proceedi ng
bears the burden of proving by a preponderance of the evidence

that the Comm ssioner’s determnation is erroneous.” Sl eimn v.

Conmi ssi oner, supra at 1359; see also Byramyv. Conm ssioner, 555

F.2d 1234, 1236 (5th Cr. 1977), affg. T.C. Meno. 1975-135.
Petitioner argues that parcel 1 is fronted by U S. H ghway 192,
the main road through GOsceola County to Walt Di sney Worl d,
whereas parcels 2 and 3 are on a dirt road, and that parcel 1 was
zoned commercial, whereas parcels 2 and 3 were zoned residential.
He also testified that parcels 2 and 3, at the tinme of their
purchase, were “in a real undesirable neighborhood. As you get
down here, a lot of drug users and stuff. There' s sort of a
shack here.” Petitioner clains, on the sole basis of his

testinmony, that one-half of the original $47,000 purchase price,



- 57 -

$23, 500, *® should be allocated to the parcel sold in 1986 and
that he is responsible for $12,042 of gain.?

Petitioner is not a disinterested witness. Further, his
opi nion regarding the value of the GissomParcels is based on
hi s own subjective viewpoi nt about the desirability of those
i ndi vidual parcels. Petitioner presents no objective analysis to
support his valuation of parcel 1 to be “at |least half of the
entire purchase”. Petitioner presented no records that were
prepared at the tinme of the purchase or sale that reflected the
allocation in his testinony, and he conpletely failed to report
the sale on his incone tax return. W cannot accept petitioner’s
testinmony to establish the relative values of the Gissom
Parcel s, and he has failed to overcone the presunption of
correctness that attaches to respondent’s determ nation. W hold
that petitioner’s basis in parcel 1 was $15,040 and that his gain

fromits sale in 1986 was $20, 502.

%pPetitioner testified:

Q And what val ue do you place as to the basis when
you bought it--of the total purchase price, what val ue
do you attribute to the value of parcel 1?

A | had figured that it was worth at |east half of
the entire purchase, which would nean that it was
equi valent to the other two parcels put together.

S"Gain realized ($12,042) = anount realized ($40,000) -
sel ling expenses ($4,458) - basis ($23,500).
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7. Arrowhead Lakes Subdivision (OR-2). Angel - Royse
Property (OS-39)

FI NDI NGS OF FACT

In 1974, Roger McLaughlin, as trustee, purchased Lots 26,
27, and 28 in the Arrowhead Lakes Subdivision (OR-2), which was
| ocated in Orange County, Florida. In 1977, M. MlLaughlin
conveyed those lots to Ms. Allen, as trustee, for no
consideration. In 1979, Ms. Allen conveyed those sane |lots to
M. Mles, as trustee, for no consideration. Petitioner owned
Lots 26, 27, and 28 in the Arrowhead Lakes Subdi vi sion;
petitioner was the 100-percent beneficiary of the lots held in
trust by M. Mles.

In 1983, M. Mles, as trustee, purchased 40 acres of a
certain real property in Osceola County, Florida. On January 31,
1983, M. Mles, as trustee, issued a nortgage deed (purchase
noney note and first nortgage) of $70,200 with respect to this
purchase. On February 24, 1983, M. Mles, as trustee, issued to
M. MLaughlin a nortgage deed (purchase noney note and second
nort gage) of $30,500, which related to the 40-acre purchase. On
March 25, 1983, petitioner entered into a contract to purchase an
additional 34 acres for $102,000. M. Mles, as trustee, issued
a nortgage deed of $73,000 for part of the purchase price. The
34 acres were conveyed to M. Mles, as trustee, on Qctober 26,

1983. Petitioner and M. MlLaughlin were equal beneficiaries in
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the 74 acres held in trust; we refer to the property held in
trust as the “Angel - Royse Property” (0OS-39).

Petitioner’s financial statenment dated Novenmber 15, 1985,
lists as an asset, “Angel - Royce Devel opnent”;3% a “74 Acre parce
| ocated on North side of Boggy Creek Road west of the Turnpike
and val ued at $8,000 per acre. There are several nortgages
covering the various parcels totaling $212, 000 payabl e over 15
years | own 50% . The statenment values petitioner’s interest in
the property at $300, 000, subject to liabilities of $106, 000.

In 1986, petitioner exchanged his ownership interest in Lots
26, 27, and 28 of the Arrowhead Lakes Subdivision for M.
McLaughlin’s ownership interest in the Angel - Royse Property. In
exchange for the subdivision lots, M. MLaughlin forgave the
$30, 500 of outstanding principal that petitioner owed to himfrom
the February 24, 1983, nortgage deed. M. MLaughlin also
assuned the liability for real estate taxes on Lots 26, 27, and
28, which totaled $1,251 at the tine of the exchange. Petitioner
assuned M. MLaughlin’s share of the liabilities associated with
t he Angel - Royse Property. Those liabilities totaled $66,202 and
$71,042, respectively, at the time of the exchange. Petitioner’s
basis in Lots 26, 27, and 28 was $40, 300. On Novenber 23, 1986,

M. MLaughlin transferred his interest in the 74 acres of the

¥petitioner referred to the Angel - Royse Property as the
“Angel - Royce [sic] Devel opnent”, the “Angel and Royce [sic]
Property” and the “pit piece”. M. MlLaughlin also referred to
t he Angel - Royse Property as the “Boggy Creek Road” property.
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Angel - Royse Property to Mchael D. Johnson, as trustee.
Petitioner was the 100-percent beneficiary of the Angel - Royse
Property held in trust. Petitioner did not report any incone
fromthe exchange on a Form 1040 for the tax years at issue.
On June 9, 1987, a final judgnent was entered by the Grcuit
Court of the Ninth Judicial Crcuit of Osceola County, Florida,

in the case of South Fla. Water Mgnt. Dist. v. Walter Medlin,

Steven Mles, Tr., and Robert Adkins, Case No. 85-943. The

j udgnent was entered into pursuant to a stipulation for consent
decree, which requires petitioner and M. Adkins to restore the
Angel - Royse Property and to plant cypress trees. The consent
decree enjoins petitioner and M. Adkins from further excavation
or dunping activities on the property.

The record contains no partnership tax returns or Schedul es
K-1, Partner’s Share of Income, Credits, Deductions, etc., and
there is no evidence that any such returns or schedul es were
filed or distributed.

OPI NI ON

Respondent determ ned that the value of the 74 acres of the
Angel - Royse Property was $312, 600, the value which was assessed
by Osceola County for the two parcels of acreage.?® Respondent

determ ned that M. MlLaughlin’s interest had a fair market val ue

%%Csceol a County assessed a val ue of $180,000 for the 40
acres acquired in early 1983 and assessed a val ue of $132, 600 for
the 34 acres acquired on COct. 26, 1983.
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of $156, 300%° and that petitioner realized a gain of $60,709 from
t he exchange in 1986. %

Petitioner contends that he and M. MLaughlin were partners
in a partnership with respect to the properties, that the Angel -
Royse Property was distributed to himfromthe partnership, and
that this distribution did not result in the recognition of any
gai n under section 731(a)(1).* Respondent argues that section
731(a) (1) does not apply because: (1) There was no distribution
froma partnership to a partner; petitioner sinply exchanged his
100- percent interest in the Arrowhead Lakes Subdivision |ots for
M. MLaughlin’ s 50-percent interest in the Angel - Royse Property;
and (2) no partnership existed.

In order for petitioner’s partnership argunent to work, that

supposed partnership woul d have had to own both the Angel - Royse

4%val ue of M. MlLaughlin’s interest in the Angel - Royse
Property ($156,300) = fair market val ue of the Angel - Royse
Property ($312,600) x M. MLaughlin's interest (50 percent).

“Amount realized ($101, 009) = value of M. MlLaughlin's
interest in the Angel -Royse Property ($156,300) + di scharge by
M. MLaughlin of petitioner’s debt ($15,250) + assunption by M.
McLaughlin of real estate taxes ($1,251) - petitioner’s
assunption of M. MlLaughlin's share of the liabilities
associated with the Angel - Royse Property ($68,622) - property
taxes ($3,170). Gain on exchange ($60, 709) = anount realized
(%101, 009) - basis (%40, 300).

425ec. 731(a)(1) provides that in the case of a distribution
by a partnership to a partner “gain shall not be recognized to
such partner, except to the extent that any noney distributed
exceeds the adjusted basis of such partner’s interest in the
partnership imedi ately before the distribution”.
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Property and the Arrowhead Lakes Subdivision lots.* However,
the formof ownership of the Arrowhead Lakes Subdivision |ots was
clearly a trust and not a partnership. Moreover, petitioner
stipulated that he was the 100-percent beneficiary of the
Arrowhead lots held in trust by M. Mles, and he does not
di spute, and in fact incorporates, respondent’s requested finding
of fact that “Petitioner owned Lots 26, 27 and 28 in OR-2 (a.k.a.
Arrowhead Lakes Subdivision), which were held in trust by R
Stephen Mles, Jr., Trustee.” Petitioner is bound by the form of
ownership expressed in the stipulation and denonstrated by the
record, and he cannot now argue that the Arrowhead | ots were in
fact held by a partnership. W agree with respondent’s
characterization that petitioner exchanged his 100- percent
interest in the Arrowhead Lakes Subdivision lots for M.
McLaughlin’s 50-percent interest in the Angel -Royse Property and
that there was no distribution of those properties from any

partnership.% W also agree that petitioner and M. MLaughlin

M. McLaughlin and petitioner testified that their
supposed partnership owned the Arrowhead Lakes Subdivision |ots.
They testified that they were equal partners with respect to both
t he Arrowhead Lakes Subdivision |ots and the Angel - Royse
Property. Petitioner contends that the partnership was
termnated with the properties’ being distributed equally. He
clainms that the properties exchanged were of equal value after
accounting for the environnental liabilities associated with the
Angel - Royse Property.

4“This finding is supported by a letter fromM. Mles to
M. MLaughlin' s attorney; he states:

(continued. . .)
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were not engaged in a partnership with respect to the Angel - Royse
Property.
A partnership is an organi zation for the production of
i ncome to which each partner contributes one or both of the

ingredients of incone, capital, or services. Conm SSioner V.

Cul bertson, 337 U S. 733, 740 (1949). In determ ning whet her
there is a partnership, we consider the follow ng factors:

The agreenent of the parties and their conduct in
executing its ternms; the contributions, if any, which
each party has nmade to the venture; the parties

control over inconme and capital and the right of each
to make wit hdrawal s; whether each party was a principa
and coproprietor, sharing a nutual proprietary interest
in the net profits and having an obligation to share

| osses, or whether one party was the agent or enpl oyee
of the other, receiving for his services contingent
conpensation in the formof a percentage of incone;
whet her busi ness was conducted in the joint nanes of
the parties; whether the parties filed Federal
partnership returns or otherw se represented to
respondent or to persons with whomthey dealt that they
were joint venturers; whether separate books of account
were mai ntained for the venture; and whether the
parties exercised mutual control over and assuned

nmut ual responsibilities for the enterprise. [Luna v.
Comm ssi oner, 42 T.C. 1067, 1077-1078 (1964).]

In order for there to exist a partnership, the parties nust

conduct sone business activity. Mdison Gas & Elec. Co. v.

44(...continued)

| trust you will recall that Walter and Roger discussed
with you and | a settlenent of the existing dispute
over the Royse-Angell property by an even exchange of
Walter's interest in the Arrowhead Lakes property for
Roger’s interest in the Royse-Angell property. Walter
apparently feels that he can sal vage the Angel | - Royse
property and has directed nme to proceed with the
proposed settlenent. * * *
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Comm ssi oner, 633 F.2d 512, 514-517 (7th Gr. 1980), affg. 72

T.C. 521 (1979); Frazell v. Comm ssioner, 88 T.C 1405, 1412

(1987); Cusick v. Conm ssioner, T.C Meno. 1998-286. And, nere

coownership of property as tenants in conmon or otherw se does

not result in a partnership. See Bergford v. Conm ssioner, 12

F.3d 166, 169 (9th Gr. 1993), affg. Al house v. Conm ssioner,

T.C. Meno. 1991-652; Cusick v. Conmmi ssioner, supra. Petiti oner

testified that when he initially invested in the acreage in the
Angel - Royse Property, it was “l andl ocked” and “it wasn’t

devel opabl e property.” He also testified that M. MLaughlin
hel d an adjoining tract of |land that could provide access to the
property and that M. MLaughlin s ownership of this tract
pronpted their entering into a “partnership”. However, neither
petitioner nor M. MlLaughlin testified as to any devel opnent
activity or plans for devel opnment on the Angel - Royse Property.
Nei ther testified regardi ng whether they had any expectation of a
profit fromtheir activities and as to what kind of business
activity their partnership was to engage in; i.e., subdivision,
devel opnent, real estate sales, etc. There is substanti al

evi dence of record that the property was not the subject of any
busi ness activity, and, indeed, the record indicates that
petitioner and M. MLaughlin were allow ng the property to

waste.* There is no evidence of any partnership returns’ having

“®pPetitioner testified that M. MULaughlin “let a guy cone
(continued. . .)
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been filed or any Schedul es’ K-1 having been issued to petitioner
or M. MLaughlin. Petitioner has submtted no evidence of any
partnership records, any partnership agreenent, and he has not
provi ded any di scussion regarding the operations of this supposed
partnership. The record shows that petitioner’'s and M.
McLaughlin’s relationship with respect to the Angel - Royse
Property never rose above nere coownership. Petitioner has not
established that he and M. MlLaughlin formed a partnership with
respect to the Angel - Royse Property, and we sustain respondent’s
determ nation that petitioner realized gain on the exchange of
properties.

8. Pr at her Ranch Property (OR-01)

FI NDI NGS OF FACT
In 1978, petitioner and Wayne School field sought to acquire
certain property owned by the Bank of Pal m Beach and Trust Co.,
| ocated in Orange County, Florida, which we refer to as the
“Prat her Ranch Property”. Petitioner secured a contract wth the

bank for the purchase of the property, and he then | ocated other

45(...continued)
in and cut all the trees on the property and start diggi ng out
the dirt”, and that these operations resulted in considerable
envi ronmental problenms. The record also contains a letter from
M. Mles, in which he conplains to petitioner and M. MLaughlin
that they had not paid their installnments on the 1986 nortgages
associated with the property and that the nortgagees were
t hreat eni ng forecl osure.
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purchasers to facilitate its acquisition.* On Cctober 17, 1978,
the bank sold the Prather Ranch Property to Investors Realty of
Gsceola, Inc., Agri-Land Corp., WIlliamL. G bson, as trustee,*
M. Prewitt, as trustee, Wlliam R Wight (i.e., petitioner), as
trustee, ® and Marl borough Investors, Inc. At the tine of its
purchase, the Prather Ranch Property consisted of 1500-1600 acres
and was generally flat pasture with a creek running through the
property; the property was zoned agricul tural.

In 1981, M. G bson sold a portion of the property that he
held in trust to third parties. On June 7, 1985, M. G bson
transferred the remaining property, which we refer to as “parcel
17, to M. Mles, as trustee, for no consideration. Petitioner
was the beneficiary of a 100-percent interest in parcel 1

In March 1983, M. School field, Max Hagen, and petitioner
entered into an agreenent to trade and to purchase certain

parcels of the Prather Ranch Property.* Pursuant to this

M. Schoolfield was interested in the front piece of the
property, and petitioner was interested in the back piece.

“’Petiti oner was the beneficiary of the property interest
held in trust by M. G bson

“8petitioner and Agri-Land Corp. were originally the
beneficiaries of 50-percent interests, respectively, in the
property held in trust by “M. Wight” (parcel 3). Agri-Land s
interest in this parcel subsequently term nated.

“According to petitioner, he ended up with a piece of the
Prat her Ranch Property in its southeast corner; M. Schoolfield
owned a piece in front of petitioner’s, which had “good access”;
and M. Hagen owned a 400-acre piece south of M. Schoolfield s.
(continued. . .)
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agreenent, on April 22, 1982, Agri-Land conveyed its portion
(parcel 2) of the Prather Ranch Property to its sharehol der, M.
School field, as trustee. On May 10, 1983, M. Schoolfield sold
parcel 2 to M. Hagen, as trustee, and M. Hagen, in turn, sold
it to M. Mles, as trustee, for $356,400. Petitioner was the
sol e beneficiary of parcel 2. On May 10, 1983, M. Wight, as
trustee, conveyed parcel 3 to M. Mles, as trustee.

On Septenber 5, 1986, M. Mles, as trustee, entered into a
contract with Maury L. Carter to sell parcels 1, 2, and 3 for
$1,731,000. M. Carter never saw an advertisenment concerning the
sale of this property, and M. Carter initiated the sale

di scussions with M. M es. Pursuant to this contract, M.

49(...continued)
Petitioner testified that M. Schoolfield was interested in
purchasing M. Hagen's piece, and according to petitioner:

And as part of an accommodation for himto buy the
Hagen piece, | was going to buy his piece that was next
to my portion of this 1,500 acres. So that would | eave
me with Wayne’s piece and ny piece, but to acconplish
that--1 didn’t have the cash to give Wayne for it--so
we went, both jointly, went and sat down and wor ked out
a deal with M. Hagen.

And the end result of the deal was that M. Hagen
woul d, out of his 400 acres, would trade 240 acres,
believe it was, with Wayne. So he and Wayne did a
trade of 240 acres. That neant that Hagen owned the
240 acres next to ny piece and, at the sane tine, then
Wayne purchased the remaining portion of the 400 acres
from M. Hagen that was down in Osceola County. The
240 acres that M. Hagen now owns, up in Orange County,
next to ny piece, | purchased fromhim | added to ny
hol di ng by purchasing the property from M. Hagen, that
he’ d acquired from Wayne.
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Mles, as trustee, sold parcel 1 for $120,000 on Cctober 13,
1986. On May 13, 1987, M. Mles, as trustee, sold parcels 2 and
3 for $1,611,000.%° Petitioner realized a gain of $72,039 from
the sale of parcel 1 in 1986, and a gain of $823,079 fromthe
sale of parcels 2 and 3 in 1987. Petitioner did not report those
gains on his Forns 1040 for 1986 and 1987.

At the tinme of the sales of petitioner’s interests in the
Prat her Ranch Property, the property was raw |land with no
i nprovenents or site devel opnent.

OPI NI ON

The only issue with respect to the Prather Ranch Property is
whet her petitioner realized capital gains on the sales of the
parcels in 1986 and 1987, or ordinary inconme. Respondent
determ ned that petitioner realized ordinary incone.

In order for taxpayers to obtain preferential |long-term
capital gains tax rates, the gain nust arise from*“the sale or
exchange of a capital asset”. Sec. 1222(3). The term “capital
asset” neans “property held by the taxpayer (whether or not
connected with his trade or business)”, but does not include
“property held by the taxpayer primarily for sale to custoners in

the ordinary course of his trade or business”. Sec. 1221(1).

°At the tine of the sale, petitioner was the beneficiary of
a 90. 689-percent interest in parcels 2 and 3, which interest was
held in trust by M. Mles.
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In determ ning whether the gains that petitioner realized
fromthe sales of the three parcels of the Prather Ranch Property
were capital gains, we nust ask three questions: (1) Was
petitioner engaged in a trade or business, and, if so, what
busi ness?; (2) was petitioner holding the property primarily for
sale in that business?;, (3) were the sales contenpl ated by

petitioner “ordinary” in the course of that business? Sanders v.

United States, 740 F.2d 886, 888-889 (1l1th G r. 1984); Suburban

Realty Co. v. United States, 615 F.2d 171, 178 (5th Cr. 1980).°%!

The question whether property is held primarily for sale to
custoners in the ordinary course of one’'s business is “purely

factual”, Pritchett v. Comm ssioner, 63 T.C 149, 162 (1974), and

°1The followi ng factors are considered in answering those
gquesti ons:

(1) the nature and purpose of the acquisition of the
property and the duration of the ownership; (2) the
extent and nature of the taxpayer’s efforts to sell the
property; (3) the nunber, extent, continuity and
substantiality of the sales; (4) the extent of
subdi vi di ng, devel opi ng, and advertising to increase
sales; (5) the use of a business office for the sale of
the property; (6) the character and degree of

supervi sion or control exercised by the taxpayer over
any representative selling the property; and (7) the
time and effort the taxpayer habitually devoted to the
sales. [Sanders v. United States, 740 F.2d 886, 889
(11th Gr. 1984); United States v. Wnthrop, 417 F. 2d
905, 910 (5th Cr. 1969).]

The frequency and substantiality of sales is the nost inportant
factor of those listed. Suburban Realty Co. v. United States,
615 F.2d 171, 176 (5th G r. 1980); Biedenharn Realty Co. V.
United States, 526 F.2d 409, 416 (5th G r. 1976); Hancock v.
Commi ssioner, T.C Menp. 1999- 336.
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petitioner bears the burden of showng that the property was held

as a capital asset, Guardian Indus. Corp. & Subs. v.

Commi ssioner, 97 T.C 308, 316 (1991), affd. w thout published

opinion 21 F.3d 427 (6th Cr. 1994). See also Pritchett v.

Conm ssi oner, supra at 164 (“Petitioner has the burden of proving

that when he dealt with the parcels of |and here involved he was
wearing the hat of an investor rather than that of a dealer.”).
Respondent argues that petitioner was in the business of
buying and selling real estate at the tine of the sales, that
“petitioner agrees that he is not entitled to capital gain
treatnment for any of the nunmerous properties which he sold [in
t hat busi ness] during the years at issue”, and that he has failed
to nmeet his burden of denonstrating that he held the parcels as
an investor, rather than a dealer. Petitioner, on the other
hand, contends that he acquired the parcels with the intention of
hol ding them as |long-terminvestnents, that he did not devel op
the parcels, did not advertise themfor sale, did not attenpt to
change the zoning of the property, and that it was M. Carter,
not petitioner, who initiated the discussions regarding the sales
of the parcels.
Petitioner stipulated that “Since the md 1970s through the
present, the petitioner has been in the business of buying and
selling real estate and real estate devel opnent.” Neverthel ess,

petitioner contends that his ordinary course of business is “the
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purchase, platting, subdividing, rezoning, and inprovenent of
property”, and since petitioner nerely purchased and sold the
parcels of the Prather Ranch Property, he cannot be said to have
sold the property in the ordinary course of his trade or
busi ness. After examning the record, the stipulation provides
the proper characterization of petitioner’s business activity.
Petitioner was involved in real estate sales w thout devel opnent,
as well as real estate sales that involved varying degrees of
devel opment. Indeed, there are several exanples of record
wherein petitioner did not engage in devel opnent prior to sale
and did not nmake an imedi ate sale follow ng purchase, and those
properties were sold as part of his real estate business. W
cannot find that the purchase and the sale of the Prather Ranch
Property were outside petitioner’s ordinary course of business.
However, we nust deci de whet her the Prather Ranch Property was
held primarily for sale in that business.

The U. S. Suprene Court has defined “primarily” as used in
section 1221(1) to nean “principally” or “of first inportance”.

Malat v. Riddell, 383 U S. 569, 572 (1966). “It is, of course,

wel | established that even though petitioner is a dealer in |and,
he still has the right to acquire land and hold it for investnent

purposes.” Pritchett v. Conm ssioner, supra at 163; see al so

Maddux Constr. Co. v. Conm ssioner, 54 T.C 1278, 1286 (1970).

The taxpayer’s primary hol di ng purpose nust be determ ned by
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reference to his purpose “at sone point before he decided to nake

the sale in dispute.” Suburban Realty Co. v. United States,

supra at 182; cf. GQardian Indus. Corp. & Subs., supra at 316.

At trial, petitioner testified that he viewed the Prather
Ranch Property as a “long-termsituation froma retirenent
standpoint”. Keeping in mnd that it is petitioner’s burden to
show his entitlenent to capital gains treatnent, we are not
convinced that petitioner acquired the Prather Ranch Property as
a long-terminvestnent.% His purchase of this property was
simlar in many respects to his acquisition of other properties
in his real estate business. Petitioner did not offer any
evi dence show ng that this property, when acquired, was
exceptional. The record reflects that |ike petitioner’s

acqui sitions of other properties in the ordinary course of his

2Petitioner also testified:

Q When you say--was that sonething--did you intend
to deal with that property as you deal with nost of
your other properties?

A You' re neaning develop it and immediately sell it
and stuff |ike that?

Q Ri ght .

A No.

We cannot accept petitioner’s testinony in and of itself that he
did not intend to resell the property on its acquisition.
Further, for reasons previously stated, we nust reject
petitioner’s suggestion that his business was confined to the
devel opment and i mredi ate sal e of properties. The record
suggests several properties were acquired, held for a
considerable length of tinme, and then sold w thout devel opnent.
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real estate business, he intended to resell the acquired property
as soon as the circunstances permtted.* W find, on the
record, and in the absence of proof to the contrary, that
petitioner acquired the property as part of his real estate
busi ness. However, we nust decide whether petitioner’s
notivation in holding the property for sonme tinme after its
acqui sition changed to an investnent purpose.

At trial, petitioner testified that he becane interested in
putting cows on the Prather Ranch Property, that his “ultimte
pl an” was to nove cattle to that property for grazing, and that
he had a cattle guard® installed. Petitioner’s testinony was
subj ective and sel f-serving, and we cannot accept as true his
testinmony that he “got in the cow business, because of this piece
of property”. Further, petitioner never noved any cattle to the

Prat her Ranch Property,® and, indeed, he testified that he had

W al so note that the 1982-1983 series of trades and
purchases orchestrated by petitioner and M. Schoolfield are
hi ghly indicative of a business acquisition. Through that series
of maneuvers, petitioner was able to acquire a parcel of property
with “good access” and we suspect a property with a higher
probability of resale under favorable circunstances.

%A cattle guard is “a device consisting of a shallow ditch
across which ties or rails are laid far enough apart to prevent
livestock fromcrossing that is often used instead of a gate at a
fence opening”. Whbster’s Third New International D ctionary 354
(1986). Petitioner testified that the cattle guard he installed
was a “huge concrete thing”, which cost $1,600 and wei ghed about
5, 000 pounds.

*petitioner testified that as he was preparing to nove
cattle to the Prather Ranch Property, M. Carter “cane al ong and
(continued. . .)
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noved the cattle to another piece of property, which according to
his testinony, was only 2 mles fromhis house.* Qher than the
cattle guard, petitioner presented no evidence of any preparation
of the property for cattle grazing or that the property was even
suitable for grazing. W cannot agree that petitioner’s
testi nony al one establishes a change in his hol ding purpose to
investnment. W hold that petitioner has not established his

entitlement to capital gains treatnent.

55(...continued)
made ne an offer | couldn’'t refuse.”

petitioner testified in relevant part:

Well, what | had done was | had, in the course of
doing this, I had investigated with him-- I'd known
M ke [Partin] for years -- getting into the cow

busi ness, with just the piece | had. And then | get
tied up with acquiring this other Hagen piece.

Meanwhi l e, | had already started buying cows from
M ke and we had a piece of property nearby that |I noved
the cows to and put themon. Well, they, you know,

same thing, you start buying too many cows and they
start having babies and you're trying to keep them al
as best you can and so | ended up kind of with too
many.

But just about the tine | was getting ready to --
| felt like |I had enough cows -- to nove up to this
pi ece of property, which was probably ten mles fromny
house, where the other piece was probably two mles
fromny house, that to get enough cows to put up there
on this piece of property, M. Maury Carter cane al ong
and made nme an offer | couldn't refuse. And by then
was probably up to ny eyeballs in sonething el se and
was over ny head in the cow business -- had nore cows
that | could handl e.
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9. (Ctrus County Property

FI NDI NGS OF FACT

On Septenber 7, 1977, petitioner through Ms. Allen, as
trustee, purchased real property in Gtrus County, Florida, which
we refer to as the “Citrus County Property”, for $1,837.54. (On
August 10, 1981, petitioner through Ms. Allen, as trustee,
transferred the Gtrus County Property to M. Mles, as trustee.
Petitioner was the sole beneficiary of this property.

On July 2, 1982, Conbank, the predecessors in interest of
Freedom Savi ngs & Loan Associ ation of Tanpa, Inc. (Freedom, |ent
$120,000 to Craner, Hoffman & Haber, P.A. On July 2, 1982,
petitioner guaranteed the $120, 000 prom ssory note and pl edged
the Ctrus County Property (sonmetinmes referred to as property) as
collateral. 1In 1983, Freedomfiled a nortgage forecl osure action
inthe Crcuit Court of Ctrus County, Florida, Case No. 83-917-
CA (the foreclosure case) to foreclose its nortgage interest in
the property. On March 26, 1984, the parties in the foreclosure
case, including petitioner as guarantor, filed a Joint Mtion and
Stipulation for Rendition of Final Judgnent wherein they asked
the court to render a final judgnent of foreclosure regarding the
property pursuant to certain conditions. Those conditions
i ncl uded Freedoni s forbearance of its right to foreclose in
consideration for petitioner’s unconditional promse to perform

the ternms of his guaranty and to nmake paynents on the anounts due
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Freedom Petitioner also agreed that if those paynents were not
made as schedul ed, then Freedom could proceed with the
foreclosure. On Cctober 11, 1985, Freedomfiled a notion for
final judgnent of foreclosure against the property averring that
the required paynents had not been nade in accordance with the
parties’ March 26, 1984, stipulation.® On Cctober 25, 1985,
pursuant to the stipulation, the court entered a Final Judgnment
of Foreclosure. Pursuant to the judgnent, the property was sold
and title was conveyed to the purchaser, Freedom on Novenber 25,
1985.

In 1983, Freedomfiled a separate action in the Grcuit
Court for Orange County, Florida, Case No. 83-12119 (the judgnent
case), for judgnent against petitioner and two ot her guarantors
of the loan to Craner, Hoffrman & Haber, P. A On Septenber 16,
1986, Freedomfiled a Motion for Final Judgnent agai nst
petitioner seeking noney judgnent for the unpaid bal ance of the
note that he guaranteed. 1In a pleading that petitioner filed on
Cctober 8, 1986, petitioner represented that the only issue in
t he judgnent case that remai ned was the value of the property
that had been sold pursuant to the prior foreclosure action in
Citrus County. On Decenber 22, 1986, the Crcuit Court for

Orange County rendered final judgnent finding that petitioner

5"The Court’s final judgment recited that the outstanding
debt to Freedom consisted of $96,872.18 principal, together with
interest of $3,553.20 and attorney’s fees of $4,000.
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shoul d be given credit for the fair market value of the Gtrus
County Property and found that the fair market val ue was $87, 000.
The Gircuit Court’s final judgnent then determ ned that
petitioner owed a renmining $20,834 on his guaranty obligation.
On Decenber 31, 1986, petitioner asked for rehearing claimng
that at the tinme of the foreclosure sale in 1985, the G trus
County Property had a fair market value far in excess of $87, 000.
Petitioner alleged that the Gtrus County appraiser’s records
indicated a fair market val ue of $133,000 and that petitioner’s
testinony was that the property val ue was, at an “absol ute
m ni muni, at |east $114,000. Based on petitioner’s avernents,
the Crcuit Court for Orange County granted a rehearing as to the
fair market value of the Ctrus County Property. There is no
evi dence that a rehearing ever occurred. The parties eventually
reached a settlenent, and on Cctober 28, 1987, Freedomfiled a
Satisfaction of Judgnment stating that the $20,834 had been fully
satisfied. Thus, petitioner’s remaining personal liability on
his guaranty was resol ved approximately 2 years after the
forecl osure sal e had becone final

Petitioner’s basis in the property at the tine of the
forecl osure sale was $1, 844.

OPI NI ON
Respondent has raised as a new matter in his anendnent to

answer an allegation that petitioner realized a gain of $112,156
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fromthe foreclosure sale in 1985.% Respondent agrees that he
bears the burden of proof on this issue under Rule 142(a).

The transfer of property in a foreclosure sale represents a

sal e or exchange for tax purposes. Helvering v. Hammel, 311 U. S.

504 (1941); 2925 Briarpark, Ltd. v. Conmm ssioner, 163 F.3d 313,

318 (5th Cr. 1999), affg. T.C Menop. 1997-298; Cox V.
Comm ssi oner, 68 F.3d 128, 133 (5th Gr. 1995), affg. T.C Meno.

1994-189; Yarbro v. Conm ssioner, 737 F.2d 479, 485 (5th Cr

1984), affg. T.C. Meno. 1982-675; Aizawa v. Comm ssioner, 99 T.C.

197, 198 (1992), affd. without published opinion 29 F.3d 630 (9th
Cir. 1994). Under section 1001(a), the anmount of gain realized
froma sale or exchange is the excess of the amount realized over
the taxpayer’s adjusted basis in the property. In the case of
recourse debt, the anount realized fromthe transfer of property
in a foreclosure sale is the fair market value of the property on

the date of the sale. Frazier v. Conmi ssioner, 111 T.C. 243, 245

(1998); Marcaccio v. Comm ssioner, T.C Meno. 1995-174. The

anount realized froma sale or other disposition of property
i ncludes the anpbunt of liabilities fromwhich the transferor is
di scharged as a result of the sale or other disposition. 2925

Briarpark, Ltd. v. Commi ssioner, supra at 317; sec. 1.1001-

2(a)(1), Income Tax Regs. Any unpaid portion of the recourse

*8Respondent originally determ ned that petitioner realized
cancel |l ati on of indebtedness inconme. Respondent now concedes
this determ nation
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debt in excess of the fair market value of the property is not
used to calculate the anbunt realized froma sale under section

1001(b). See 2925 Briarpark, Ltd. v. Conmm ssioner, supra at 318

n.2; Marcaccio v. Commi SSioner, supra.

Respondent contends that petitioner realized at | east
$114,000 in the 1985 foreclosure sale of the Gtrus County
Property. He relies upon petitioner’s position in the deficiency
j udgnent proceedings that the fair market value of that property
was at |east $114,000 at the time of the foreclosure sale. W
cannot agree that respondent has established that the fair market
val ue of the Citrus County Property was at |east $114, 000 on the
date of the foreclosure sale. The Orange County Circuit Court
found that the Gtrus County Property had a fair market val ue of
$87,000 at the tine of the foreclosure sale. The court gave
petitioner credit for $87,000 and then entered a deficiency
j udgnment of $20, 834 agai nst petitioner, which represented
petitioner’s remaining personal liability as guarantor. Although
final judgnent was stayed for the introduction of additional
evidence as to fair market value, no such evidence appears to
have been submtted, and, in any event, the parties settled the
matter and Freedomfiled a Satisfaction of Judgnent stating that
t he $20, 834 deficiency judgnment had been satisfied. W find that
the fair market value on the date of the foreclosure sale was

$87, 000, the anpunt determ ned by the Crcuit Court.
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We nust al so reject petitioner’s argunment that he is not
required to recognize gain fromthe forecl osure sale, because he
was not the borrower of the original |oan proceeds and received
no benefit therefrom Petitioner argues:

The law is clear that to realize gain based upon narket

val ue of property transferred, the transfer nust be in

consi deration of the discharge or reduction of

i ndebt edness. This gain is not realized when the

i ndebt edness i s based upon a guaranty and the taxpayer

recei ved none of the | oan proceeds.

Petitioner cites Landreth v. Comm ssioner, 50 T.C. 803 (1968);

Payne v. Commi ssioner, T.C Meno. 1998-227, revd. on other

grounds 224 F.2d 415 (5th Gr. 2000); and Wiitner v.

Comm ssioner, T.C Menp. 1996-83, in support of his position. W

find those cases distinguishable in that they dealt with
di scharge of indebtedness incone of a guarantor, not gain
realized fromthe sale of the guarantor’s property at a
forecl osure sale.

In Frazier v. Conm ssioner, supra at 248, we achieved parity

between the tax results to a party owning property sold in a

foreclosure sale and the tax results to the wlling seller who
sells the property in an arms-length transaction to a willing
buyer, “neither being under conpulsion to buy or sell and both

havi ng reasonabl e knowl edge of relevant facts.”® Applying that

A foreclosure, like a voluntary sale, is a disposition
wi thin the scope of the gain or |oss provisions of sec. 1001.
See Helvering v. Hamel, 311 U S. 504 (1941); 2925 Briarpark,
Ltd. v. Conm ssioner, 163 F.3d 313, 318 (5th Gr. 1999), affg.
(continued. . .)
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approach in this case, if petitioner sold the GCtrus County
Property to a willing buyer for its fair market val ue of $87, 000,
and then transferred the sale proceeds in partial satisfaction of
his personal liability as guarantor, he would have realized
$85, 156 ($87,000 anount realized minus $1,844 basis). On the
facts presented, we hold that petitioner realized $85, 156 on the
foreclosure sale to Freedom

C. M scel |l aneous Itens of Schedule C I ncome

FI NDI NGS OF FACT

On February 6, 1985, petitioner deposited $37,500 into his
bank account with Freedom Savi ngs & Loan Associ ation. The record
contains a check of $37,500 from Orange Valley Real Estate
Exchange, Inc., to the order of Metro Realty Association. The
spreadsheets that petitioner used to conplete his tax returns
list this amount under “Sales & Commi. Petitioner reported this
anount as a part of his gross profit fromhis real estate
busi ness on Schedule C of his 1985 return.

Petitioner received net conm ssion incone of $598 from
Nati onal Land Conmm ssions in 1986.

On July 1, 1985, petitioner deposited checks from Crazy
Commandos of $250 for rent from June 15 to 30, 1985, and $500 for
rent fromJuly 1 to 31, 1985. Petitioner also deposited $500 of

rent from Crazy Conmmandos into his Freedom account on Septenber

(... continued)
T.C. Meno. 1997-298; Rev. Rul. 90-16, 1990-1 C. B. at 13.
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3, 1985. Petitioner received rents of $1,250 from Crazy
Commandos in 1985.
Petitioner received $400 in 1985 fromthe sale of 100 wax
myrtle trees.
OPI NI ON
Gross incone neans all inconme from whatever source derived,
i ncl udi ng conpensation for services, conm ssions, gross incone
derived from busi ness, gains derived fromdealings in property,
rents, etc. Sec. 61(a). Petitioner does not contest
respondent’s determinations in the notice of deficiency, his
requested findings of fact, or his argunents on brief with
respect to the anounts that petitioner received. Petitioner has
abandoned any argunents he may have nmade with respect to those
anounts. W hold that petitioner is taxable for the various
anount s descri bed above as determ ned by respondent.

D. Schedule E Incone

FI NDI NGS OF FACT
Petitioner owed stock in Frank’s Corner, Inc., an S
corporation. Frank's Corner filed a Schedule K-1 (Form 112095),
Shar ehol der’s Share of Incone, Credits, Deductions, etc.,
relating to petitioner for 1987. The Schedule K-1 reported
ordinary incone of $4,492 and a section 179 deduction of $604.
Petitioner did not report any inconme fromFrank’s Corner on his

1987 return. Respondent determ ned that petitioner realized
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i ncome of $3,888 ($4,492 - $604) in 1987, which should have been
reported on Schedul e E, Suppl enental Income and Loss (from rental
real estate, royalties, partnerships, S corporations, estates,
trusts, REMCs, etc.). On his 1988 return, petitioner reported a
| oss of $4,702 from Frank’s Corner, which matches the | oss
reported on the Schedule K-1 for that year.

OPI NI ON

A shareholder in an S corporation nust take into account, in

determning his tax, the shareholder’s pro rata share of the S
corporation’s “nonseparately conputed incone or |loss”. Sec.
1366(a) (1) (B). Nonseparately conmputed income or |o0sSs means gross
i nconme mnus the deductions allowed to the corporation. Sec.
1366(a)(2). In other words, the taxpayer is responsible for his
di stributive share of incone realized by an S corporation in

which he is a shareholder. See Ishler v. Comm ssioner, T.C.

Meno. 2002-79.

Petitioner presents no challenge to respondent’s
determ nation, and he has therefore abandoned any argunents he
m ght have presented. W hold that petitioner realized Schedul e
E inconme as determ ned by respondent and that petitioner should
have reported that anount on his 1987 return.

E. Uni dentified Deposits

Bank deposits are prinma facie evidence of incone. D Leo v.

Commi ssioner, 96 T.C 858, 868 (1991), affd. 959 F.2d 16 (2d Cr
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1992). “Where the petitioner has failed to maintain adequate
records as to the anmount and source of his incone, and the
Comm ssi oner has determ ned that the deposits are incone, the
petitioner has the burden of showing that the determ nation is

incorrect”, Estate of Mason v. Conm ssioner, 64 T.C 651, 657

(1975), affd. 566 F.2d 2 (6th Gr. 1977), and he nust prove by a
preponderance of the evidence that the deposits canme froma

nont axabl e source, Rule 142(a); Kudo v. Conm ssioner, T.C Meno.

1998-404, affd. 11 Fed. Appx. 864 (2001). Al noney deposited
into a taxpayer’s bank account is presuned to represent taxable

incone, Price v. United States, 335 F.2d 671, 677 (5th Cr

1964). Except where he bears the burden of proof, e.g., fraud,
t he Comm ssi oner need not prove a likely source of the unreported

incone. Cayton v. Conm ssioner, 102 T.C 632, 645 (1994);

Tokarski v. Conmissioner, 87 T.C. at 77. Also, he is not

required to prove that all deposits nmade by the taxpayer are

i ncome. Estate of Mason v. Commi ssioner, supra at 657; Genma V.

Conmi ssi oner, 46 T.C. 821, 833 (1966).

1. Deposit on March 12, 1985, of $59, 000

FI NDI NGS OF FACT
On March 4, 1985, a $70, 000 check from Washi ngton
I nternational Bank & Trust Ltd. (Washington International), was
deposited into petitioner’s Freedom bank account (account No.

0110324809). Respondent did not determne that this deposit
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represented unreported incone. On March 11, 1985, a check (No.
601) for $63,212.50 was drawn on petitioner’s Freedom account.
This check was payable to the order of “Freedom Fi nancial Center”
and was endorsed by Ms. Allen. The account bal ance was reduced
from $64, 775.80 to $1,563.30 as a result of this check.

On March 11, 1985, petitioner purchased a cashier’s check
for $59,000 from Freedom Petitioner was |listed as both the
remtter and the payee. On March 12, 1985, petitioner deposited
the proceeds of this check into his Tucker State Bank account.
Respondent determ ned that the $59, 000 deposit was taxable as
income to petitioner for 1985.

OPI NI ON

Petitioner contends that the March 12, 1985, deposit of
$59, 000 was traceable to the $70, 000 check from Washi ngton
I nternational and that respondent did not determ ne that the
proceeds of this check represented unreported incone. Petitioner
argues that after the $70,000 check was deposited to his Freedom
account, Ms. Allen nade a w thdrawal of $63,212.50 in the form of
check No. 601 and used the proceeds to purchase the $59, 000
cashier’s check payable to M. Medlin and deposited in his Tucker
bank account .

Petitioner did not question Ms. Allen at trial regardi ng her
endorsement on check No. 601 and whet her she used that check to

pur chase the $59, 000 cashier’s check from Freedom Petitioner



- 86 -
could not establish at trial, and has not established on brief,
t he appropriate |link between the $59, 000 deposit, the purchase of
t he $59, 000 cashier’s check, the $63,212.50 check signed by Ms.
Al'len, and the $70, 000 check from Washi ngton International.
Petitioner has not expl ained why the cashier’s check and the
Tucker account deposit are for $59,000, while the check signed by
Ms. Allen is for $63,212.50, and where the $4,212.50 excess ended
up. His explanation at trial was for the nost part confusing.
Petitioner clainms that since check No. 601 caused a decrease
of $63,212.50 in his Freedom account and that since check No. 601
is payable to the order of “Freedom Fi nancial Center”, the
proceeds of that check nust have been used to purchase the
$59, 000 cashier’s check from Freedom Petitioner assunmes too
much. He assunes that he and Ms. Allen did not have other
accounts with Freedom that he and Ms. Allen did not engage in
ot her transactions with Freedom and, nost inportantly, that
“Freedom Savi ngs and Loan Association” is the sane entity as
“Freedom Fi nancial Center”.® Petitioner assumes, but fails to
establish, those matters. 1In any event, petitioner’s claimfails
again to account for the $4,212.50 difference between the anount

of the cashier’s check and the ambunt of check No. 601.

6At trial, petitioner cross-exan ned Revenue Agent Sherr
Bl ackton, but he failed to establish through that w tness that
Freedom Savi ngs & Loan Associ ation was the sanme entity as Freedom
Fi nancial Center. |Indeed, Ms. Blackton testified that they m ght
be separate entities.
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Even if we were to assune that the deposit of $59,000 is
traceable to the $70, 000 received from Washi ngton International,
petitioner has not established that this is a nontaxabl e source
of incone. Petitioner relies on the fact that respondent failed
to determine in the notice of deficiency that this anount
represented unreported i ncone. However, this al one does not
establish an incone source to be nontaxable. Respondent may have
had a w de range of valid reasons for not targeting this
particular itemfor an increased deficiency, including | ack of
informati on and records. Those reasons do not indicate that the
source i s a nontaxable one, especially given the particul ar
circunstances of this case where noneys are bei ng noved around
through a variety of entities, individuals, transactions, and
trust accounts.

Petitioner clains that the $70, 000 check from Washi ngton
International was a | oan, because “The evidence as to Washi ngton
International was that it | oaned noney secured by real estate
(TR- 412, 453).” At trial, John Kelly testified wwth respect to
petitioner’s Washi ngton International account, i.e., the Cayman
| sl and account, that “it was basically a | oan account. He would
pl edge property as collateral, and they woul d advance hi m funds
agai nst his property. And subsequently he would repay the | oan
either fromother funds or through sales of the property.” M.

Kelly also testified that “M. Medlin would transfer title to
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pi eces of property--or a security interest in pieces of property
--not title--to the Cayman bank. The Cayman bank woul d then
advance him funds using the property as a security. M. Mdlin
woul d then repay the loan in tine.”

At best, John Kelly’ s testinony provides a possible
expl anation for what the $70,000 check represented. Petitioner
has of fered no additional evidence or testinony to establish his
claimthat the check was a loan. |Inportantly, he does not argue,
nor has he shown, that title to, or a security interest in,
property was ever transferred to Washi ngton International for
what he purports to be $70,000 in | oan proceeds. M. Kelly’'s
testinony that Washington International and M. Mdlin were
generally involved in | oan transacti ons does not establish that
this amount was a loan. Indeed, his testinmony was inconsistent
wWith petitioner’s testinony at trial that he used the WAshi ngton
I nternational trust account as a vehicle for deferring incone
fromreal estate sales. Petitioner has not established a |Iink
bet ween the unreported deposit and a nontaxabl e source of incone.
We sustain respondent’s determination that the $59, 000 deposit is
taxabl e as incone to petitioner.

2. Deposit on Septenber 16, 1986, of $84,521.63

FI NDI NGS OF FACT
On Septenber 16, 1986, $84,521.63 was deposited into M.

Mles’s trust account. Ledger card No. 70042 for that trust
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account is entitled “VWalter Medlin” and “Re $ Partin”.® Lines 3

through 6 of that |edger card contain the foll ow ng notations:

Dat e Nane Meno Recei ved Di sbur sed

9-16-86 M chael Bast Medlin/ Partin $84, 521. 63 - -
9-16-86 Natl. Land & Inv. Inc Medlin/Partin 1, 000. 00 - -
9-18-86 Transferred to Partin

Sybil card -- -- $84, 521. 63
9-18-86 Transferred to Partin

Sybil card —- -- 1, 000. 00

Respondent determ ned that the deposit of $84,521.63 was taxable
as inconme to petitioner for 1986.
OPI NI ON

Petitioner contends that he did not receive the benefit of
t he deposit of $84,521.63 on Septenber 16, 1986, that the anount
deposited related to a transaction between M chael Bast and Sybi
Partin that did not involve petitioner, that the entry on the
| edger card was a m stake, and that this m stake was corrected 2
days later wwth a transfer to the correct |edger card.

At trial, petitioner testified that he did not receive any
of the proceeds of the $84,521.63 deposit and that he had no
interest in the sale of property fromM. Partin to M. Bast.
Petitioner testified that the entry on the Medlin/Partin | edger
card nust have been a m st ake:

And because of ny relationship with Mke and

having a real estate license and being interested in
real estate as well as his cattle business, | kind of

81This | edger card relates to | edger card No. 70043, which
has its title line partially cut off. The title |line does show
“Partin”, “P.O Box 521 Kissimee, FL”, and lists the “Adverse
Party” as “Partin Property”.
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got first shot at buying a couple pieces of property.
And one of them was a Breckenridge piece that is
subject to this. | forget what the other piece was.

But because of ny relationship with Mke, a couple
peopl e had cone to ne. One of themwas M.
School field. | believe he bought the parcel that Doc
Partin had gotten. | wasn't interested in it.

And so M ke Bast had conme to ne and asked ne if |
was trying to buy Sybil’s piece and/or if | could help
himbuy it. And, basically, I, you know, told him!]
wasn’'t interested init. | couldn’t--1 had all | could
afford at the tine. And, so | took himto Mke Partin
--they really knew each other--but | basically took him
to Mke Partin and said, Mke and M ke, why don’t you
all get together on Sybil’'s behal f because Mke, M.

M ke Partin who was here, and his wfe had been
handling his aunt’s, who is Sybil, handling all her
affairs and hel pi ng handl e her cattle because she was a
widow. And | think she was the only sister in the
group, | believe, so she didn't have any hel p. Anyway,
| kind of put the deal together for them put the two
of them together, and recomended that M ke take Aunt
Sybil over to Steve MIles and have himdo the closing
and so forth.

And, | think, because of ny PR position in the
m ddl e, deal maker or whatever, it got put on one of ny
cards by Alana, | think. Then, it appears, that a
couple days later, M. Mles--and again |’ m guessing by
| ooking at this--had said, Wait a mnute. This is not
Medlin's deal. Start a card that says Sybil Partin and

transfer everything to Sybil Partin’'s card. |’'m
surmsing this. | haven't discussed this with M.
Mles. 1’ve heard his testinony and Al ana’s testinony

as to kind of how these things happen.
M. Mles referenced various checks acconpanyi ng | edger card No.
70042 and concluded that the references to “Partin” on that card
must refer to “Edward L. Partin”, known as “Geech Partin”, and
“Constance Partin”. M. Mles testified that the property

referred to in | edger card No. 70042 “was known or |ater
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devel oped as Anorada Subdivision”. M. Mles then testified
about the entries at issue:

Q VWll, if you |look at again 70042, you see this
M chael Bast paynment of $84, 521.

A Yes.

Q And t hen, the same anmount, $84,521.63, was
transferred to, according to the notation there,
Partin, Sybil card. Do you see that?

A That’' s correct.

Q And Partin, Sybil card is a card that you
apparently maintained for a Partin, M. Sybil Partin?

A Yes.

Q Was she also a client of yours that you perforned
trustee activities for?

A | don’t know that we ever held anything in trust
for Sybil Partin. W just represented her in
connection with the transaction with M. Bast,
bel i eve.

Q Okay, So would it be fair to say that, from

| ooking at this, while M. Bast sent a check and it
originally got placed onto this card that relates to
M. Medlin, that the sanme anmount of funds was then, two
days later, transferred over to the benefit of Sybi
Partin?

A Yes. And it looks like it was just a m stake in
putting it on this card to start with, because to ny
knowl edge M. Bast did not have anything to do with the
property that M. Medlin acquired from Geech and Connie
Partin. M. Bast bought property from Sybil Partin.

And there’s a lot of Partins in Osceola County.
And when this check cane in, it probably just said
Partin on it, and Alana put it on here. | don’t know.
Did you all ask her about it when she was here?

Q No, | didn't.
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A Ch. Gkay. She could probably tell you better
than | coul d.

Q But that kind of a m stake woul d have been
corrected through the transfer that we see on there?

A That’ s correct.

Q And that’s your nmenory of it now?

A | don’t have any nenory of it. Just |ooking at

t hat and know ng the cast of characters, | think that’'s

what happened.
M ke Partin, who was personally involved with the Sybi
Partin/ M chael Bast transaction, also testified that petitioner
had no ownership interest in the property sold to M. Bast, that
Sybil Partin was the owner of the property, and that M. Bast was
t he purchaser

Al t hough petitioner did not question Ms. Goodman regarding
the deposit entry and the purported correction, M. Goodman was
gquestioned generally about the | edger system she nai ntai ned. She
testified that the | edger systemdid not involve actual physical
transfers but was “sinply a bookkeeping trace”. M. Goodman
testified that when a transfer was nade to anot her | edger card,
“I would wite, Mved, on the card that it came from and | would
wite either Received or Transferred fromthe card that it canme
from?”

On the basis of the testinony offered at trial, we are
satisfied that petitioner did not have an ownership or other

interest in the property sold by Sybil Partin to M chael Bast and
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that the paynment from M chael Bast was m stakenly entered on the
Medl i n/ Geech Partin | edger card, |edger card No. 70042. Although
petitioner’s testinony was, as a general matter, self-serving and
| ess than credible at trial, his testinony regarding his
i nvol venent in the Sybil Partin/M chael Bast property transaction
was detail ed and supported by the testinony of M. Mles and
M ke Partin. Gven that petitioner |acked any discernible
interest in that transaction, petitioner’s contention that the
entry on | edger card No. 70042 was a m stake is supported by the
record. The | edger card shows a deposit of $84,521.63 followed 2
days later by a transfer in that sane anount to the Sybil Partin
| edger card. M. Mles confirnmed that these entries were
consistent with the procedures he and his bookkeeper foll owed
Wth respect to a m staken entry. M. Goodman’ s gener al
testimony establishes that the initial deposit of $84,521.63 was
i ndeed transferred to the Sybil Partin card given the notation
“Transferred to Partin Sybil card”. W hold that the $84,521. 63
deposit is not incone to petitioner.

3. Deposit on April 9, 1987, of $67,740

FI NDI NGS OF FACT
On April 9, 1987, petitioner deposited $67,740 into his

Tucker bank account No. 00018066.°% A nenorandum dated Oct ober

52The record contains a Tucker State Bank signature card,
whi ch contains account information for account No. 00018066.
That record contains the signatures of petitioner and Ms. Allen,
(continued. . .)
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19, 1993, from Revenue Agent Sherri Bl ackton to Special Agent
Linda Ford states with respect to the source of this deposit:

At 12:35 p.m today, M. Larry Bl ackwater of
Community First Bank of Wnter Garden returned ny call.
| explained that | had a question regarding a deposit
made to M. Medlin’s account nunber 18066 on April 9,
1987 in the anount of $67,740. The deposited item we
received in response to the sumons previously issued
to the bank indicated the noney was transferred from
anot her account. (#1089234) | explained that | needed
to identify the originating account owner. * * *

* * * * * * *

At 1:08 p.m M. Blackwelder called to report that

the originating account belonged to M. Medlin and that

he thought we were provided wth copies of the

statenments, etc. to that account. He stated his

research indicated that a $90, 000 check from Ol ando

Land and I nvestment, |ess a $22,260 cashier’s check,

was deposited to account nunber 1089234. The $67, 740

was then imediately transferred to account nunber

18066.
A “Transfer of Funds” statenent by Tucker State Bank states: “On
the date indicated above [4/9/87], we nade the follow ng transfer
of funds between your accounts, according to your instructions
recei ved by phone * * *. W have charged your account for this
transfer From 1089234 to 00018066.” The statenent is to “VWalter
L. Medlin” and shows an amount of “$67, 740. 00".

Olando Land & I nvestnent Co. issued a check dated April 3,
1987, for $90, 000, which is payable to the order of petitioner

and which contains the notation “FOR Loan”. A deposit ticket for

62(. .. conti nued)
shows the type of account as a trust with a “separate agreenent”,
and states an initial deposit of $67, 740 havi ng been nade on
“4/ 8/ 87".
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M. Medlin s Tucker bank account No. 1089234 dated April 8, 1987,
shows the deposit of a check for $90,000 from“Ol. Land &
| nvestment”, “LESS CASH ERS CHECK in the anmpunt of $22,260.00";
this resulted in a net deposit of $67,740 to account No. 1089234.
On April 6, 1987, petitioner executed a prom ssory note for
the benefit of Don Henry and Syl via Cohn, which provided:
90, 000. 00 4/ 6/ 1987

Ninty (90) days after date, the undersigned, for val ue
received jointly and severally promse to pay to the
order of Don Henry and/[illeqgible entry] Sylvia Cohn at
Ol ando Fl a. Ni nty Thousand ($90,000) + Twenty
Thousand ($20,000) dollars with interest fromdate at

the rate of ----%per annumuntil fully paid. Interest
payable ----. This note shall bear interest from
maturity at the rate of ----%per annumuntil fully
pai d.

The prom ssory note is signed by petitioner. Don Henry was the
presi dent of Olando Land & I nvestnent Co.

Respondent determ ned that the deposit of $67, 740 was
taxabl e as incone to petitioner for 1987.

OPI NI ON

Petitioner contends that the deposit of $67,740 on April 9,
1987, represents a portion of the |oan proceeds received from Don
Henry of the Olando Land & I nvestnent Co.

Respondent agrees that “The source for the deposit was a
check for $90,000 from Ol ando Land & Investment”. Accordingly,
the April 9, 1987, deposit is not unidentified as respondent

originally determ ned. Nevertheless, respondent argues that this
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check was not a |oan from Don Henry and Sylvia Cohn. He argues
that the prom ssory note that petitioner relies upon shows Don
Henry and Sylvia Cohn as the obligees, not Olando Land &
I nvestnent Co., and that the check fromthat entity was not a
check fromthose obligees.

Si nce respondent has conceded the source of the fornerly
uni dentified deposit, we are concerned only with whether that was
a nont axabl e source. W note that respondent did not determ ne
an increased deficiency based on the $90, 000 check, although his
failure to do so is not conclusive, see supra. At trial,
petitioner testified that the deposit was attributable to
proceeds lent to himby Don Henry. Respondent concedes that Don
Henry was the president of Olando Land & Investnment Co., and we
have found that as fact. Although this fact al one does not
establish a connection between the check of $90,000 and the
prom ssory note of $90, 000, we believe the evidence as a whol e
shows a sufficient connection beyond nere coincidence. W hold
that the deposit of $67,740 is not taxable as incone to
petitioner.

4. Deposit on July 8, 1988, of $140, 000

FI NDI NGS OF FACT
On July 8, 1988, $140,000 was deposited into M. Mles’' s | aw
firms trust account for petitioner. Ledger card No. 70269 for

that trust account is entitled “Walter Medlin”, “Prather Ranch
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Property”, and “see also Maury Carter”. Line 21 of the | edger

card contains the follow ng information:

Dat e Nane Meno Recei ved

7-8-88 Valter Medlin Medl i n/ Pr at her $140, 000

Line 22 of this sane | edger card contains the follow ng entry:

Dat e Nane Meno Di sbur sed
7-12-88 nmoved to Medlin/Partin - - $97, 893. 78
7-13-88 nmoved to Medlin/Malfa (24,529.00 + 342.72) 24,871.72
7-13-88 noved to Medlin/general 17, 234.50

Ledger card No. 70042, entitled “Walter Medlin” and “Re $
Partin”, contains the followi ng entries on lines 10, 11, and 12,
which were related to the transfer to the |l edger card noted in

line 13 bel ow

Li ne Dat e Nane Meno Recei ved Di sbursed
10 7-12-88 Edward L. and
Constance A Partin Medlin/ Partin -- $89, 615. 96
11 7-12-88 M ke Partin Medlin/Partin - - 5, 094. 04
12 7-12-88 WG Boyd Medl i n/Partin - - 3,183.78
13 7-12-88 Rec from Medl i n/ Pr at her -- $97, 893. 78 - -

The record contains a Dean, Wtter, Reynolds, Inc. (Dean
Wtter), check (No. 69566) dated July 7, 1988, for $140, 000,
which is payable to the order of the “Stephen M| es Trust
Account”. The stub to that check is signed as “RECD BY Ri chard
Margolis”. A deposit statenent for the “Mles & Cunbie P. A
Trust Account”, dated July 8, 1988, lists check “1-23" for
$140,000. This deposit statenent was filled out by Al ana
Goodman. Ms. Goodman was M. M| es’ s bookkeeper, and she nade

the entries into the | edger cards. M. Goodman matched the
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nunber “1-23” listed on the deposit statenment to the bank tracing
nunber “1-23” on the Dean Wtter check.

Respondent determ ned that the deposit of $140,000 was
taxabl e as incone to petitioner for 1988.

OPI NI ON

Petitioner argues that the deposit on July 8, 1988, of
$140, 000, was traceable to a loan from Ri chard Margolis, that the
| oan proceeds were needed to make a nortgage paynent on the
Partin property, and that “The |oan was secured by being
structured as a sale and option to buy back from Margolis rather
than a nortgage to Margolis.” Respondent agrees that $97,893.78
was transferred fromthe Medlin/Prather Ranch | edger card to the
Medl in/Partin | edger card and that checks were witten for the
Medl in/Partin property on that sane date; however, respondent
di sagrees that the deposit for $140,000 and the subsequent
transfers establish that a | oan was made. W agree with
respondent.

We find that petitioner has established that the source of
t he $140, 000 deposit was the Dean Wtter check of $140,000. That
check was dated July 7, 1988, the day before the unidentified
deposit to the Medlin/Prather Ranch Property card. M. Goodnman
testified that she al ways used the bank traci ng nunber for checks
when meki ng deposits. As such, she was able to match the bank

traci ng nunber on the Dean Wtter check to the bank tracing
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nunmber of a check listed on a deposit statenent for the Mles &
Cunmbi e P. AL Trust Account. The deposit statenent is dated July
8, 1988, the check is in the anmount of $140,000, and the deposit
slip was filled out by Ms. Goodman. Petitioner has shown that
t he i ssuance of the $140,000 Dean Wtter check on July 7, 1988,
t he deposit of $140,000 to M. Mles’s law firm s trust account
on July 8, 1988, and the deposit entry of $140,000 on the
Medl i n/ Prat her Ranch Property | edger card were nore than nere
coi nci dences and that the source of the deposit entry was the
Dean Wtter check. Nevertheless, petitioner has not shown that
the Dean Wtter check was a loan; i.e., that the check was a

nont axabl e source of inconme. See Polidori v. Comm ssioner, T.C.

Meno. 1996-514.

At trial, petitioner testified that he needed to nmake a
nort gage paynent on what petitioner refers to as the Partin
property, that he called Richard Margolis up and told him he
needed sone noney, and that M. Margolis lent himthe $140, 000 at
issue. Petitioner testified that M. Margolis’s representative
recommended:

rather than do a nortgage, have ne deed themthe

property, or deed or convey themthe benefici al

interest in the property, if I only held the beneficial

interest, and then give nme an option to buy it back at

this continually accelerating price, which was

reflective of the interest rate. And that’'s what
happened here.
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Petitioner clains that this recommendati on was foll owed and that
the property he put up as collateral was the Partin property.
Petitioner also testified that he used sone of the proceeds from
the Margolis “loan” to nake his nortgage paynent, and he al so
described the various | edger entries:

Q Ckay. And did you use sone of the proceeds of the

$140, 000 | oan, after you had conveyed the property to

M. Margolis, to nmake a paynent on that very property,

on the nortgage already existing on that very property?

A Yes, sir.

Q And is that reflected in 70042 | edger card of 93-
R?

A Yes, sir, but you sort of have to go back to
70501. And you can see where a portion on the next
line fromthe entry of the $140, 000--you can see on
line 22, it says, 7/12/88, noved to Medlin/Partin,
$97, 893. 78.

And then you go to the--as Ms. Goodman expl ai ned,
that was her way of getting the noney out of, in this
case off the Prather Ranch card onto the Partin card.

So, | guess kind of an attenpt to, all this gets very
confusing and we probably should have, sonebody should
have done better--1 didn't keep these cards. They may

have been in worse shape. But just trying to keep
track of this stuff. But in this case, she noved it.

The $140, 000 probably shoul d have been put on the
Partin card to begin wwth. And it had nothing to do
with the Prather Ranch. But she put it there and we’ve

seen it before, and we’'l|l probably see it again, where
she put stuff on the wong card. But it’'s not the end
of the world. It’s correctable. She nmakes an entry

and says, |I'mnoving this over to the Partin card. It

was noved to the Partin card on |ine 13, sane date
7/ 12/ 88, and it says, Received from Medlin/Prather
97, 893. 78.

Q And did you then use that to make a paynent out?
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A Yes, sir.
Q Does that show there?

A Yes, sir. Those are reflected in the colums
above, 10, 11, and 12.

Q So then the source of this $140, 000 unknown

deposit on | edger card 70501, on 93-R, is the |oan from

M. Margolis?

A Yes, sir.
Unlike petitioner’s testinmony with respect to the deposit of
$84,521. 63 on Septenber 16, 1986, petitioner’s testinony with
respect to this deposit cannot be substantiated with the
testimony of other witnesses or with evidence of record.
Petitioner did not call Richard Margolis to testify, and he did
not submt any evidence or docunentation to show that the
$140, 000 Dean Wtter check was a |oan from M. Margolis.®
Accordingly, we find petitioner’s testinony to be self-serving
and of no assistance to him

Petitioner expends considerable effort to establish that on
July 12, 1988, $97,893.78 was transferred fromthe Medlin/Prather
Ranch Property | edger card (no. 70501) to the Medlin/Partin
| edger card (no. 70042), and that on that sane date, $97,893.78

was di shursed to BEdward L. and Constance Partin, Mke Partin, and

S3petitioner cites the testinobny of Revenue Agent Sherr
Bl ackton that petitioner would at tinmes borrow funds which were
secured by giving a deed to the property with an option to buy
the property back. However, this does not establish that
petitioner engaged in this type of transaction with R chard
Margolis on this particul ar occasi on.



- 102 -
WG Boyd fromthe Medlin/Partin | edger card. However, this has
little relevance in determ ning whether the $140, 000 Dean Wtter
check was a nontaxabl e source of inconme; i.e., a |loan. Moreover,
t he consi derable difference between the anount of the Dean Wtter
check, $140,000, and the total amount of the di sbursenents,
$97,893.78, contradicts petitioner’s testinony that the purpose
of the |l oan was to nake a nortgage paynent. %

Also, we are not inclined to accept petitioner’s testinony
that the entries on the Medlin/Prather Ranch Property | edger card
were m staken entries by Ms. Goodnman that were subsequently
corrected. Unlike the deposit in 1986, which we held was
attributable to a mstaken entry, the entry on the | edger card at
i ssue here was not sinply corrected with a transfer in an
equi val ent anount to another card. Instead, there were three
of fsetting entries: (1) Atransfer to the Medlin/Partin |edger
card on July 12, 1988, of $97,893.78; (2) a transfer to the
Medlin/Mal fa card on July 13, 1988, of $24,871.72; and (3) a
transfer to the Medlin/general |edger card on July 13, 1988, of
$17,234.50. W cannot conclude that the deposit entry on the
Medl i n/ Prat her Ranch Property was necessarily a m stake and that

t he $140, 000 shoul d have been transferred to the Medlin/Partin

54And, indeed, it could indicate that the transaction was in
fact a sale of the property. Proceeds froma sale of property
woul d not be a nontaxabl e source of incone.
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| edger card. We sustain respondent’s determ nation that the
$140, 000 deposit represents taxable incone to petitioner.

5. Oher Deposits

FI NDI NGS OF FACT

On May 6, 1986, petitioner deposited $300 into his Freedom
account. On August 1, 1986, a deposit of $9,038.47 was nade to
M. Mles's law firm s trust account. On COctober 10, 1986, $300
was deposited into M. Mles's law firm s trust account for
petitioner. Respondent determ ned that those deposits were
taxabl e as incone to petitioner.

OPI NI ON

Petitioner does not discuss on brief the deposit of $300 on
May 6, 1986. W find that he received that item as incone.

In respondent’s reply brief, he concedes that the deposit of
$9, 038. 47 on August 1, 1986, to M. Mles’'s law firm s trust
account was not incone to petitioner.

Petitioner does not discuss on brief the deposit of $300 on
Oct ober 10, 1986. W find that he received that itemas incone.

F. Deducti ons O ai ned by Petitioner

1. Schedule C Real Estate Busi ness Deductions

FI NDI NGS OF FACT
Petitioner clained deductions on the Schedules C for his
real estate business on his returns for 1985 through 1988. Those

deductions were clainmed on the basis of the spreadsheets that
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petitioner prepared for the deposits and di sbursenents fromhis
personal bank accounts. Petitioner’s spreadsheets classified the
vari ous di sbursenents as expenditures for autonobiles, dues and
subscriptions, office, tel ephone, utilities, interest,
mai nt enance and repair, travel and entertainnent, |icenses and
t axes, comm ssions paid, insurance, and m scell aneous. Those
di sbursenents were then clainmed on the Schedul es C as deductions
fromthe gross incone he reported for his real estate business.
Respondent reconstructed petitioner’s expenses from buyi ng and
selling real estate for 1985 through 1988. See appendix A In
reconstructing petitioner’s expenses, respondent disallowed nmany
of the deductions petitioner clainmed for a failure to
substantiate or a failure to show an ordi nary and necessary
busi ness expense for purposes of section 162. Respondent all owed
deductions for petitioner’s real estate business in nuch |arger
amounts than petitioner originally claimed on his returns.?®
OPI NI ON

Petitioner did not present any evidence that respondent
erred in reconstructing his Schedules C real estate expenses.
Petitioner does not present any argunents on brief relating to

his Schedul es C real estate expenses or respondent’s

O course, it is likely that many of these expenses were
related to properties that petitioner sold but failed to report.
We point out that the largest itens of additional expense
deductions are interest and taxes which appear to be linked to
properties which petitioner sold as part of his real estate
busi ness.
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reconstruction of those expenses. Petitioner’s only argunent
relates to certain deductions he clains for alleged expenses from
his orange grove, cattle, and Ferrari autonobile collection
activities. W hold that petitioner has conceded any argunents
relating to respondent’s reconstruction of the all owabl e expenses
for his real estate business.

2. Per sonal Resi dence | nterest

FI NDI NGS OF FACT

On August 31, 1981, petitioner purchased his personal
residence in Gsceola County, Kissinmee, Florida, fromWlter E
and Maxine J. Melitshka.® Petitioner borrowed certain anpbunts
fromthe Melitshkas for the purchase of this residence. The
anmount of the loan, the interest rate, the repaynent terns for
the |l oan, and the actual anount of interest petitioner paid
during tax years 1985, 1986, 1987, and 1988 were not established
on the record.

OPI NI ON

Respondent determ ned that petitioner was entitled to
deductions for nortgage interest paid on his personal residence
of $24,957, $0, $41,759, and $16,249 for 1985, 1986, 1987, and
1988, respectively. Petitioner does not chall enge those

determ nations on brief, and, accordingly, he has conceded the

%The residence was originally titled in the name of M.
Ml es, as trustee; however, on Aug. 10, 1990, M. Ml es conveyed
title to the residence to petitioner.
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matter. We sustain respondent’s determ nation of the allowabl e
nort gage i nterest expenses.

3. Oange G ove, Cattle, and Ferrari Activities

FI NDI NGS OF FACT

Petitioner had an orange grove of approximately 800 trees
near his personal residence, which covered approximately 17 to 18
acres. \Wen petitioner noved to his personal residence in or
about 1981, the orange grove was old with at | east a portion of
it having been planted in the 1920s. Petitioner was not in the
grow ng business, and he allowed the orange grove to deteriorate.

After a bad freeze in 1985, petitioner |et the orange grove
go for a year without spraying it (wthout putting any herbicide
or fertilizer on the trees). Petitioner replaced a considerable
nunber of old trees and dead trees with 690 new trees. The
orange grove had an irrigation system which needed repairs, and
the orange grove required fertilizer and herbicide treatnent.
Petitioner paid $10,000 on June 22, 1987, and $6,371.53 on June
1, 1988, to Irrigation Engineers for certain irrigation work done
on petitioner’s orange grove. Petitioner did not maintain any
books or records for the orange grove, except for his checkbook.
Petitioner has never nade a profit fromselling oranges.

Petitioner also owned cattle during the tax years at issue.

Petitioner was advised by Mchael Partin, a rancher, that the
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cattl e business could be profitable.® Petitioner purchased a
herd of purebred Brahman cattle from M. Partin in or about 1982
or 1983. Most of the cattle were m dage to ol der-age cattle, and
a fewwere 1-2 year-old heifers. Petitioner joined the American
Brahman Beef Associ ation and regi stered a brand.

In 1989, petitioner returned the cattle back to M. Partin.
The market for cattle at this tinme was not good. Wen M. Partin
took the cattle back in 1989, the cattle were in good condition.
M. Partin sold the cattle off over tine.

Petitioner owned approximately 25 Ferrari autonobiles in
1985 to 1988. He did not sell any of the Ferraris in 1985
t hrough 1988. The Ferraris were danaged by vandals, and
petitioner went to a dealer to get the damages repaired.
Petitioner also had alternators replaced, carburetors cleaned
out, and timng belts changed, etc. Petitioner was a nenber of
the Ferrari Cub of Anmerica.

Petitioner did not maintain separate bank accounts for the
orange grove, the cattle, or the Ferraris. Petitioner did not
report any business activities relating to the orange grove, the
cattle, or the Ferraris on any incone tax returns for the

relevant tax years. To the extent petitioner did report any

M. Partin testified that “the Brahman business was really
good. W had good foreign sales, good donestic sales. And |
just told himthat | thought it would be a good business for him
to get into. He had sonme |and he could put sone cattle on.” He
also testified that “we were selling our yearling bulls for
$1, 500 api ece and our heifers for about the same price.”
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expenses with respect to those activities, he reported them on
the Schedules C for his real estate business.
OPI NI ON
Petitioner clains that he is entitled to deductions for 1985
t hrough 1988, which relate to expenses incurred with respect to
his orange grove, his cattle, and his collection of Ferrari
aut onobi | es. 8 Respondent argues that petitioner was not engaged
in a trade or business with respect to those activities and that
petitioner has failed to substantiate the expenses he cl ai ns.
It is well established that “*an incone tax deduction is a
matter of legislative grace and that the burden of clearly
showing the right to the claimed deduction is on the taxpayer.’”

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992) (quoting

Interstate Transit Lines v. Conmm ssioner, 319 U S. 590, 593

(1943)). It is also the taxpayer’s burden to show that the

particul ar expense is currently deductible and is not a capital

%petitioner clainms that he reported the expenses relating
to his orange grove, cattle, and Ferrari activities on his
returns for 1985 through 1988. The civil report that respondent
prepared indicates that petitioner clainmed expenses for those
activities. However, we are unable to determne fromthe
spreadsheets and petitioner’s returns to what extent he clained
expenses for those activities, since the expenses are
intermngled with expenses for other activities. Further, we are
unabl e to determ ne whether any expenses, if identifiable, were
in fact incurred in the activities that petitioner clains. Al so,
it appears frompetitioner’s supplenment to petition that he is
cl ai m ng expenses in greater anmounts than the expenses cl ai med on
his returns.
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expenditure which is anortized or depreciated over tinme. See id.
at 83-84.

Section 162(a) allows as a deduction all the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business. Conversely, section 262(a)

di sal l ows any deduction, except as otherw se expressly provided
in the Code, for personal, living, or famly expenses. And,
section 263(a) disallows a current deduction for any capital
expenditure; i.e., an anount paid out for new buil dings or for
per manent inprovenents or betternents nmade to increase the val ue
of any property or estate. See id. To qualify for a deduction
under section 162(a), an itemmust: (1) Be paid or incurred
during the taxable year, (2) be for carrying on any trade or

busi ness, (3) be an expense, (4) be a necessary expense, and (5)

be an ordi nary expense. Conm ssioner v. Lincoln Sav. & Loan

Associ ation, 403 U. S. 345, 352 (1971). W are primarily

concerned here with the second requirenent; i.e., whether
petitioner incurred the expenses while carrying on a trade or
busi ness.

“[T]o be engaged in a trade or business, the taxpayer mnust
be involved in the activity wwth continuity and regularity and
that the taxpayer’s primary purpose for engaging in the activity
must be for incone or profit. A sporadic activity, a hobby, or

an anmusenent diversion does not qualify.” Comm ssioner V.
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G oetzinger, 480 U. S. 23, 35 (1987). The taxpayer’s expectation

of profit need not be reasonabl e; however, a good faith

expectation of profit is required. Burger v. Conmm ssioner, 809

F.2d 355, 358 (7th Gr. 1987), affg. T.C Menp. 1985-523; &olanty

v. Comm ssioner, 72 T.C. 411, 425-426 (1979), affd. w thout

publ i shed opinion 647 F.2d 170 (9th Gr. 1981). Al the facts
and circunstances nmust be considered, and nore weight is given to
objective facts than to the taxpayer’s statenment of his intent.

Engdahl v. Comm ssioner, 72 T.C. 659, 666 (1979).

In determ ning whether petitioner possessed the requisite
profit notive under section 162(a), we look to the factors set

forth in section 183. Osteen v. Conm ssioner, 62 F.3d 356, 358

(11th Gr. 1995), affg. in part and revg. in part T.C Meno.
1993-519. The regul ations pronul gated under section 183, section
1.183-2(b), Inconme Tax Regs., set forth a nonexclusive |ist of
factors, which include: (1) The manner in which the taxpayer
carried on the activity; (2) the expertise of the taxpayer or his
advisers; (3) the time and effort expended by the taxpayer in
carrying on the activity; (4) the expectation that assets used in
the activity may appreciate in value; (5) the success of the
taxpayer in carrying on simlar or dissimlar activities; (6) the
t axpayer’s history of incone or |osses with respect to the
activity; (7) the anmpbunt of occasional profits, if any, which are

earned; (8) the financial status of the taxpayer; and (9) the
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presence of elenents of personal pleasure or recreation. See

Ni chols v. Conmi ssioner, T.C. Menp. 1990-546. None of these

factors alone is necessarily controlling, nor is any mathenati cal

preponderance of factors determ native. Osteen v. Conm Ssioner,

supra at 358. Petitioner bears the burden of proving the

requisite profit notive. Allen v. Conm ssioner, 72 T.C. 28, 34

(1979).

During the tax years at issue petitioner did not realize a
profit on the orange grove, and he did not receive any incone
attributable to that activity.® At trial, petitioner did not
know how many crates of oranges he produced fromthe orange grove
during the years at issue, and he could only testify that it
“seens like ‘87, | sold a few oranges.” Petitioner did not know
how much fruit he had picked. Petitioner also testified:

Q Did you do it hoping you woul d make noney
eventual ly?

A Oh, yes. And | eventually will. [|’ve been hit a
couple of hard tinmes by the freeze. And, particularly,
the tinme that we have in question, the irrigation
systemwas a ness and | had to bring in Ms. Ray’'s
husband and they cane in and straightened it out.

There was a problemw th the punp. | had to repl ace
the punp just to get it up and goi ng.

But, unfortunately, what happens though, is | kind
of get it up and going and either a freeze cane al ong,
like in *85, and just about killing everything. That
set nme back for a couple years.

%A history of unexplained | osses over an extended period is
per suasi ve evidence of the absence of a profit notivation,
especi ally where the taxpayer has substantial independent sources
of incone. Allen v. Comm ssioner, 72 T.C 28, 34 (1979).
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On the basis of petitioner’s testinony, we cannot agree that

petitioner incurred his expenses while carrying on a trade or

busi ness. At best, petitioner in 1985-1988 had an aspiration
t hat one day the orange grove woul d be capabl e of producing fruit
and that the fruit could be sold as part of an ongoing trade or
busi ness. ® 1Indeed, frompetitioner’'s testinony, it is clear
that his aspirations have not changed at the tinme of the trial in
this case, sone 13 years later

The fact that an activity has recreational aspects is an
inportant factor in determ ning whether petitioner has the

requisite profit notivation. See N chols v. Conmm ssioner, supra,;

sec. 1.183-2(b)(9), Inconme Tax Regs. Although cattle, unlike
horses, and an orange grove are not activities which one m ght
think of as providing the type of personal pleasure or
gratification that m ght supplant a profit notivation, see Alen

v. Conm ssioner, supra at 36, at trial, petitioner testified:

The grove really went downhill. | bought it and
|’mnot in the grow ng business--1 was out there
chasing cows--and gradually I figured out, simlar to
the cow situation, you can’t afford to be in the cow
busi ness unless you own the land. And | owned a | arge
pi ece of land that | was already buying and tal ked to
M ke Partin and he said if you can’t make enough out of
the cows to pay for the |and--but cows can be a good
investnment and | _enjoy the aninals.

“Simlarly, petitioner testified with respect to his
clainmed cattle business that “Basically, | never got up to the
point that | was really producing stock, and so forth, that |
woul d be selling into it and know nysel f.”
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Sane way with the orange grove. | was setting
there with the orange grove, paying for nmy house
anyway, and so it was suggested to ne, Wiy are you

letting the grove go to hell. And so then | started
fixing it up which--probably, very little fruit cane
off in the beginning because, like | say, | wasn't
payi ng any attention to it. | just thought, well, gee,

nobody nmakes noney off groves, but if you al ready own

the grove and you can buy a tractor and buy a sprayer

and stuff like this--I always bought used equi pnent,

and you can see in all the repair things, | had to fix

up old tractors and discs and sprayers and stuff--

[ Enphasi s added. ]
M. Partin also testified that, prior to petitioner’s purchase of
the cattle; “He loved the cattle. He' d conme--he’d be at ny pl ace
of f and on, and you know, he just |loved the cattle. And we
t hought, you know, with his |Iove of the cattle, that’s what it
takes to be in the cattle business.” And, certainly, it is
beyond doubt that the Ferrari autonobile has an inherent pleasure
quality, and petitioner has not presented any evidence to suggest
ot herwi se. Elenents of personal pleasure do not al one negate a

profit notivation, see Burger v. Conm ssioner, supra at 360;

McCarthy v. Conmm ssioner, T.C. Menp. 2000-135; however, on the

record before us we find considerabl e evidence that the
activities were engaged in for hobby and as a personal diversion.
Petitioner did not maintain any books or records for any of
t hese purported businesses, and his only nethod of bookkeepi ng
wWth respect to the orange grove and cattle business was his
“checkbook”. The lack of a bookkeepi ng system such that the

t axpayer could not nonitor expenses or |osses and could not make
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i nformed busi ness decisions is persuasive evidence that the
busi ness activity was not engaged in for profit. Burger V.

Conmm ssioner, 809 F.2d at 359. Further, with respect to the

cattle and the orange grove, the record and petitioner’s
testimony show that he had a very primtive expertise in those
activities. For exanple, even though petitioner noted the

i nportance of the age of cattle as an “economc factor” in their
“econom ¢ production”, he could not testify from personal

know edge regarding the age of the cattle he acquired from M.
Partin. This indicates to us a lack of a bona fide profit

noti vati on.

Petitioner did not provide evidence of the anpbunt of tine
that he devoted to the particular activities during the tax years
at issue, or any evidence that he was required to withdraw from
his real estate business to devote nore tinme to any of those

activities. See McCarthy v. Conmni ssioner, supra; sec. 1.183-

2(b)(3), Incone Tax Regs. On the record before us, we find that
petitioner was not engaged in a trade or business wth respect to
the orange grove, cattle, and Ferrari activities.

Taxpayers mnmust substantiate any expenses which they claimas

deducti ons. See Hradesky v. Comm ssioner, 65 T.C. 87, 89-90

(1975), affd. 540 F.2d 821 (5th Gr. 1976); Tarakci v.

Conmi ssioner, T.C. Meno. 2000-358.7' Further, to be an

"Sec. 274(d) provides for nore stringent substantiation
(continued. . .)
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“ordi nary” expense under section 162, the expense nust arise from
a transaction that is “of common or frequent occurrence in the

type of business involved.” Deputy v. du Pont, 308 U S. 488, 495

(1940); Tarakci v. Conm ssioner, supra.

There is no dispute in this case that petitioner was engaged
in orange grove, cattle, and Ferrari activities. There is also
no di spute, we think, that those activities are such that
expenses arise in their normal course.’ As petitioner states
Wi th respect to his cattle, “he’s got to eat”. However, to
substantiate his expenses for those activities, petitioner has
sinply provided a bundle of receipts and a listing of expenses.
Most of those receipts and the listing do not show for what
pur pose the expenses were made. Those itens do not foreclose
that the expenses incurred were personal expenses unrelated to

the activities that petitioner clains deductions for or that the

(.. .continued)
requirenents with respect to “any traveling expense (including
meal s and | odging while away fromhone)”, “for any itemwth
respect to an activity which is of a type generally considered to
constitute entertai nnent, anusenent, or recreation, or with
respect to a facility used in connection with such an activity”,
and for any expenses relating to passenger autonobiles or any
ot her property used as a neans of transportation. See secs.
274(d) (4), 280F(d)(4). W note that several of the expenses that
petitioner clains as a deduction, he categorizes as “Autonobiles”
and “Meals & Entertainnment”. Al so, he clains expenses relating
to his collection of Ferraris.

At trial, petitioner testified with respect to his cattle
activity that he incurred expenses for 50-pound m neral bl ocks,
hay, and health supplies such as injections, insect sprays, “and
stuff”. Petitioner’s testinony regarding those expenses was
general and not specific.
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expenses are such that they are required to be capitalized.
Petitioner has not provided further substantiation of those
itenms, and he has not provi ded evidence which would permt us to
concl ude that those particul ar expenses were of frequent and
common occurrence in the petitioner’s purported business
activity. Wth that being said, petitioner has not net his
burden of substantiation or proved his entitlenent to current
deducti ons under section 162(a). W hold that the clained
expenses are not allowable as ordinary and necessary business
deducti ons.

G Self-enploynent Tax

FI NDI NGS OF FACT

Petitioner reported sel f-enploynent tax of $930, $509,
$5, 387, and $2,371, on his Fornms 1040 for 1985, 1986, 1987, and
1988, respectively. Those anmobunts were conputed on the basis of
petitioner’s net profits, which he reported fromhis real estate
busi ness: Net profits of $7,882, $4,138, $44,219, and $18, 208,
for 1985, 1986, 1987, and 1988, respectively.

OPI NI ON
Section 1401 inposes a percentage tax on self-enpl oynent

i ncome of every individual. See Baker v. Conm ssioner, T.C

Meno. 2001-283. Self-enploynment inconme is defined as “the net
earnings from sel f-enpl oynent derived by an individual * * *

during any taxable year”. Sec. 1402(b). The term “net earnings
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fromself-enploynment” is defined as “the gross incone derived by
an individual fromany trade or business carried on by such
i ndi vidual, | ess the deductions * * * which are attributable to
such trade or business”. Sec. 1402(a).

Respondent determ ned sel f-enpl oynent taxes on the basis of
petitioner’s inconme fromhis real estate business. The
appl i cabl e percentage for each of the tax years at issue was
applied to the maxi num anount of self-enploynent earnings subject
to self-enploynment tax: $39,600 in 1985, $42,000 in 1986,
$43,800 in 1987, and $45,000 in 1988. See sec. 1402(b)(1).
Respondent determ ned petitioner’s self-enploynent tax liability
to be $4,6737° for 1985, $5,1667* for 1986, $5,3877° for 1987, and
$5, 8597¢ for 1988.

Petitioner was engaged in the trade or business of buying
and selling real estate during the years at issue. He does not
contest on brief that his earnings fromthat business are subject

to self-enploynment taxes. Therefore, we sustain respondent’s

3Sel f - enpl oyment tax ($4,673) = Maxi num anount subject to
sel f-enpl oynent tax ($39,600) x Applicable percentage (.118).

“Sel f - enpl oyment tax ($5,166) = Maxi mum anount subject to
sel f-enpl oynent tax ($42,000) x Applicable percentage (.123).

SSel f - enpl oynment tax ($5,387) = Maxi mum anount subject to
sel f-enpl oynent tax ($43,800) x Applicable percentage (.123).

®Sel f - enpl oynment tax ($5,859) = Maxi num anount subject to
sel f-enpl oynent tax ($45,000) x Applicabl e percentage (.1302).
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determ nation regarding the application of the self-enpl oynent

tax to petitioner’s net earnings and the anmounts he determ ned.

1. Additions to Tax for Fraud

Respondent determ ned additions to tax under section 6653(b)

for petitioner’s 1985, 1986, 1987, and 1988 tax years. Section

6653(b),

in effect for the tax years at issue, provided for

additions to tax for underpaynents of tax which are attributable

to fraud.

Section 6653(b)(1) and (2), in effect for petitioner’s

1985 tax year provided:

SEC. 6653(b). Fraud.--

(1) In general.--If any part of any underpaynent

* * * of tax required to be shown on a return is due to
fraud, there shall be added to the tax an anmount equal
to 50 percent of the underpaynent.

(2) Additional amount for portion attributable to

fraud.--There shall be added to the tax (in addition to

t he

anount determ ned under paragraph (1)) an anount

equal to 50 percent of the interest payabl e under
section 6601--

(A) with respect to the portion of the
under paynent descri bed in paragraph (1) which is
attributable to fraud, and

(B) for the period beginning on the | ast day
prescribed by |law for paynent of such under paynent
(determ ned without regard to any extension) and
ending on the date of the assessnent of the tax
(or, if earlier, the date of the paynent of the
t ax) .

Section 6653(b)(1) and (2), in effect for 1986 and 1987,

provi ded:
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SEC. 6653(b). Fraud.--

(1) 1In general.--If any part of any under paynent
* * * of tax required to be shown on a return is due to
fraud, there shall be added to the tax an anmount equal
to the sum of - -

(A) 75 percent of the portion of the
under paynent which is attributable to fraud, and

(B) an amount equal to 50 percent of the
i nterest payabl e under section 6601 with respect
to such portion for the period beginning on the
| ast day prescribed by |law for paynent of such
under paynment (determ ned without regard to any
extension) and ending on the date of the
assessnment of the tax or, if earlier, the date of
t he paynent of the tax.

(2) Determnation of portion attributable to
fraud.--If the Secretary establishes that any portion
of an underpaynent is attributable to fraud, the entire
under paynent shall be treated as attributable to fraud,
except with respect to any portion of the underpaynent
whi ch the taxpayer established is not attributable to
fraud.

on 6653(b)(1) and (2), in effect for 1988, provided:
SEC. 6653(b). Fraud.--

(1) In general.--If any part of any underpaynent
* * * of tax required to be shown on a return is due to
fraud, there shall be added to the tax an anmount equal
to 75 percent of the portion of the underpaynent which
is attributable to fraud.

(2) Determnation of portion attributable to
fraud.--If the Secretary establishes that any portion
of an underpaynent is attributable to fraud, the entire
under paynent shall be treated as attributable to fraud,
except with respect to any portion of the underpaynent
whi ch the taxpayer established is not attributable to
fraud.

Respondent has the burden of proof, sec. 7454(a); Rule 142(Db),

and he nmust show by cl ear and convinci ng evidence: (1)
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Petitioner has underpaid his taxes for each year, and (2) at
| east sone part of the underpaynent is due to fraud. D Leo v.

Conmi ssioner, 96 T.C. at 873; Hebrank v. Conm ssioner, 81 T.C

640, 642 (1983).

Wth respect to the 1985 tax year, the 50-percent addition
to tax for fraud under section 6653(b)(1) is inposed on the total
under paynment, where any portion of the underpaynment is
attributable to fraud. See H Conf. Rept. 99-841 at 11-780
(1986), 1986-4 C.B. 1, 780. Wth respect to the section
6653(b)(2) addition to tax for 1985, it is respondent’s burden to
establish, by clear and convincing evidence, the specific portion
of the underpaynent attributable to fraud. Hughes v.

Conmi ssioner, T.C. Menp. 1994-139.

Wth respect to the 1986, 1987, and 1988 tax years, once
respondent has shown by cl ear and convi nci ng evi dence an
under paynment of tax and that at |east sone portion of the
underpaynent is attributable to fraud, the entire underpaynent is
treated as attributable to fraud and subject to the section
6653(b) (1) addition to tax. Sec. 6653(b)(2); Kalo v.

Commi ssioner, T.C Menp. 1996-482, affd. w thout published

opinion 149 F. 3d 1183 (6th Cr. 1998). The normal presunption of
correctness then attaches to the Comm ssioner’s determ nation,

DiLeo v. Commi ssioner, supra at 873, and the taxpayer bears the
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burden of show ng how nmuch of the underpaynent is not due to

fraud. Ishler v. Conmi ssioner, T.C. Meno. 2002-79.77

A.  Under paynent of Tax Required To Be Shown on a Return’

Under section 6653(c)(1), in effect for each of the tax
years at issue, an “underpaynent” is defined as follows:

SEC. 6653(c). Definition of Underpaynent.—For
pur poses of this section, the term “underpaynent”
nmeans- -

(1) Incone, estate, gift, and certain excise
taxes.--In the case of a tax to which section 6211
(relating to incone, estate, gift, and certain
exci se taxes) is applicable, a deficiency as
defined in that section (except that, for this
pur pose, the tax shown on a return referred to in
section 6211(a)(1)(A) shall be taken into account
only if such return was filed on or before the
| ast day prescribed for the filing of such return,
determined with regard to any extension of tine
for such filing) * * *

The Comm ssioner cannot rely upon the taxpayer’s failure to neet
t he burden of proof on the issue of the existence of a deficiency
to sustain his burden of proving an underpaynent by clear and

convi nci ng evidence. Parks v. Conmm ssioner, 94 T.C. at 660-661

O suki v. Conmi ssioner, 53 T.C. 96, 106 (1969).7° However, the

"See al so Hughes v. Commi ssioner, T.C. Menp. 1994-139
(describing sec. 6653(b)(2) as a burden-shifting provision).
Sec. 6653(b)(2) was added to the Code by the Tax Reform Act of
1986, Pub. L. 99-514, sec. 1503(b), 100 Stat. 2742, and is
effective for return due dates after Dec. 31, 1986.

8Qur di scussions in subs. A and B do not address fraudul ent
under paynments under sec. 6653(b)(2) for the 1985 tax year. That
addition is discussed separately in subs. C infra.

®See appendix D for the itens of incone that respondent
(continued. . .)
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Comm ssi oner need only show that there is “sonme underpaynent” for

each of the tax years at issue. Langworthy v. Conm ssioner, T.C

Meno. 1998-218.

Since petitioner’s returns for 1985, 1986, and 1988 were not
filed tinely, respondent conputed the fraud penalty on the basis
of petitioner’s total tax liability for each year w thout
reduction for amounts shown on petitioner’s untinmely returns.

See sec. 6653(c)(1) (parenthetical). On the record before us, we
hol d that respondent has net his burden of proving by clear and
convi nci ng evidence an underpaynent for each of the tax years
1985, 1986, 1987, and 1988.

1. Under paynent for 1985

For 1985, petitioner has specifically conceded the follow ng

anounts as inconme, see appendix C

| ncone item Amount
Schedul e C m scel | aneous i ncone $12, 357
Gains fromproperty sal es 185, 661
Schedul e C interest incone 40, 479
Conmi ssi on i nconme 30, 249
Uni dentified deposits 1,700
Tot al 270, 446

In addition, petitioner did not address on brief the follow ng

itens of incone:

°(...continued)
relies upon as clear and convinci ng evi dence of an under paynent.
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| ncone item Anmpount

Gain fromsale of Lot 1 in

Susan’ s Lakefront Estate $20, 097
Install ment gain fromsale of 3 lots

in Florida Fruit Belt Subdivision 28, 347
Install ment gain from Silver Lake sale 6, 144
Gain fromsale of Vax Myrtle trees 400
Interest incone from Silver Lake nortgage 6,773
Comm ssi on i ncone 37,500
Rental incone 1, 250

Tot al 100, 511

Those itens are conceded by petitioner’s own statenent on brief
that “any issues not raised in Petitioner’s Brief are also
conceded by Petitioner”.8 Respondent has produced affirmative
evi dence for each of the itens conceded, and he has proven those
itens of income by clear and convincing evidence.

Respondent’s determ nation that petitioner realized $30, 925
in 1985 fromthe sale of an installnment obligation to his father
is supported by clear and convincing evidence in the record: (1)
An assignnment of nortgage relates that the nortgage along with
the “note or obligation” and “the noneys due and to becone due
t hereon” were being transferred “in consideration of the sumof”
$36, 000 received fromCharles Medlin; (2) the formof the
transaction was a sale of an installnment note, which is evidenced
by petitioner’s instructions to the nortgagor to nake direct

paynents to his father.

80See Brodsky v. Conmi ssioner, T.C Menp. 2001-240
(taxpayer’'s failure to contest certain anounts of undi sputed
i ncone determ ned by respondent establishes underpaynent by clear
and convi nci ng evi dence).
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Respondent also relies on his determ nation that petitioner
realized 100 percent of the gain realized on the sale of Lot 23
in the Hgh Plains Property in 1985. The record is clear that,
at one point in time, petitioner and M. Schoolfield were 50-50
owners of the High Plains Property. However, it is not clear
fromthe record whether this 50-50 interest extended to Lot 23,
and, if so, whether petitioner and M. Schoolfield split up
before or after the sale in 1985. In our general discussion
relating to the deficiency determ nation, we have relied on
petitioner’s failure to overcone the presunption of correctness
whi ch attaches to respondent’s determ nation. See supra. W
deci ded that petitioner did not establish that M. Schoolfield
owned 50 percent of that lot at the tine of its sale, and we
deci ded that petitioner was responsible for 100 percent of the
gain realized. However, with respect to the fraud addition to
tax, we find that respondent has not proven by clear and
convi nci ng evidence that petitioner was responsible for 100
percent of the gain fromthis sale. Petitioner agrees on brief
that he is responsible for half of the gain fromthis sale.

There is clear and convincing evidence that the fair market
value of the Citrus County Property at the tinme of the
foreclosure sale in 1985 was at |east $87,000 and that petitioner

reali zed $85, 1568 on the foreclosure sale in 1985.

81Gain realized ($85,156) = Anopunt realized ($87,000) -
(continued. . .)
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Respondent determ ned that the deposit of a $59, 000
cashier’s check into petitioner’s Tucker bank account on March
12, 1985, was incone to petitioner. Bank deposits are prim

faci e evidence of incone. United States v. Price, 335 F.2d at

677, DiLeo v. Conmm ssioner, 96 T.C. at 868. Were respondent

bears the burden of proof, he nust show a |ikely taxable source

for the deposits. Arnes v. Conm ssioner, 448 F.2d 972, 975 (5th

Cr. 1971), affg. in part, revg. in part, and remanding T.C
Meno. 1969-181. Alternatively, where the taxpayer alleges a
nont axabl e source, the Conm ssioner may satisfy his burden by

di sprovi ng the nontaxable source so alleged. United States v.

Massei, 355 U. S. 595 (1958); Parks v. Comm ssioner, 94 T.C at

661. Respondent clains that the Tucker bank account is an
account to which petitioner deposited, generally, taxable incone
fromhis business. Also, respondent relies upon petitioner’s
“busi ness of buying and selling real estate and real estate
devel opnent” as the likely source of the $59, 000 deposit.

The record shows that there were a nunber of deposits into
petitioner’s Tucker bank account fromhis real estate business
and that those deposits represented taxable inconme. |ndeed, the
spreadsheets provided to M. Kelly, which |list deposits to and
expenditures fromthe Tucker bank account, show itens such as

comm ssions and interest received in petitioner’s real estate

81(...conti nued)
Basi s ($1, 844).
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busi ness. Respondent has shown by clear and convi nci ng evi dence
the Iikely source of the $59,000; i.e., petitioner’s real estate
busi ness. Petitioner was regularly engaged in the real estate
busi ness during 1985, and he received a substantial anmount of
unreported incone during that period fromthat business.?®
Petitioner did not nmaintain adequate records for his real estate
transactions or devel opnent activities, and there is substanti al
evi dence of an intent to conceal inconme received in that
busi ness. G ven those circunstances, we find that the rea
estate business provides a |ikely source for the $59, 000
cashier’s check

Petitioner argues, on the other hand, that the $59, 000
cashier’s check is traceable to a $70, 000 check from Washi ngt on
International, and that check represents a |loan. Petitioner
contends that respondent has not proven this source to be a
t axabl e source and that, indeed, he was aware of this $70, 000
check during the exam nation, but he did not classify it as
income. First, we note that respondent, having shown a likely
t axabl e source for the $59, 000 deposit, does not bear the burden

of negating nontaxabl e sources alleged by petitioner. Holland v.

82petitioner’s financial statenent dated Nov. 15, 1985, also
reveal s certain itens of incone receivable in petitioner’s rea
estate business that could provide a likely source of the
deposit. For exanple, the financial statenent shows notes and
nort gages receivabl e of $329, 210, annual incone fromrentals of
$40, 000, and “Projected annual income from Monarch Realty” of
$40, 000.
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United States, 348 U.S. 121 (1954). Second, we find that

respondent has neverthel ess negated the Washi ngton | nternational
check as a nontaxabl e source of the deposit. Petitioner, in this
case, relies upon M. Kelly's testinony that Washi ngton
International, generally, “loaned noney secured by real estate”
and that petitioner’s account was “basically a | oan account”.
However, this position is inconsistent wwth petitioner’s
testinmony at trial that the Washington International trust
account was used as a vehicle for deferring inconme fromrea
estate sales. W cannot agree, on the basis of the record before
us, that the Washington International trust account was a | oan
account or that the $70,000 check represents a loan. There is
evidence that this check did not represent a nontaxabl e source,
and we do not draw any adverse conclusion fromrespondent’s
failure to classify it as taxable incone in his examnation. W
hol d that respondent has shown by clear and convi nci ng evi dence
that the $59, 000 deposit represents incone to petitioner.
Respondent has proven by clear and convi nci ng evi dence the

followng itens of inconme for 1985:

[tem Anpunt

| ncome conceded or stipul at ed $270, 446
Di sputed i ncome conceded on bri ef 100, 511
Gain fromsale of installnent obligation 30, 925
One-half gain fromsale of H gh Plains Property 9, 850
Gin fromforeclosure of Ctrus County Prop. 85, 156
Uni dentified deposit--Mar. 12, 1985 59, 000

Tot al 555, 888

Respondent all owed the foll ow ng deductions for 1985:
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Type of deduction Anpount
Schedul e C expenses $225, 301
Item zed deductions 22, 567
Exenpti ons 2,080

Tot al 249, 948
Respondent has proven by clear and convi nci ng evi dence t hat
petitioner received taxable incone of $305, 9408 in 1985.
Respondent has al so proven that petitioner is liable for self-

enpl oynent taxes of $4,673 for 1985. Respondent has proven an

under paynent for 1985 by clear and convi nci ng evi dence.

2.

For 1986, petitioner

Under paynent for 1986

anounts as incone; see appendi x C

has specifically conceded the foll ow ng

| ncone item

Schedul e C m scel | aneous i ncone

Gains fromproperty sal es

Schedul e C interest incone

Schedul e C comm ssion i nconme

Schedul e C unidentified deposit
Tot al

Ampunt

$27, 019
154, 924

10, 614
32, 357

24, 186
249, 100

In addition, petitioner did not address on brief the follow ng

itens of incone:

| ncone item

Gain fromsale of Tract Ain
Susan’s Lakefront Estate
Install ment gain from Silver Lake sale
Interest from Silver Lake
Deposit on May 6, 1986
Deposit on COct. 10, 1986
Tot al

8Tot al inconme proven of $555,888 | ess all owabl e deducti ons

of $249, 948 equal s $305, 940 i n taxabl e i ncone.

Ampunt

$21, 097

12, 288
5, 805
300
300

39, 790
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Petitioner has conceded those itens. Respondent has produced
affirmati ve evidence for each of the itens conceded, and he has
proven those itens of income by clear and convincing evi dence.

Respondent relies upon the gain fromthe sale of one of the
Gissom Parcels in 1986 as evidence of an under paynent.

Petitioner agrees that he is responsible for $12,042 of gain from
that sale. Respondent has proven that amount by cl ear and
convi nci ng evi dence.

Respondent also relies on the gain fromthe exchange of
petitioner’s ownership interest in Lots 26, 27, and 28 of the
Arrowhead Lakes Subdivision for M. MLaughlin’s ownership
interest in the Angel -Royse Property. |In our discussion relating
to whether a deficiency existed with respect to this item the
record reflected that petitioner was the 100-percent owner of the
lots in the Arrowhead Lakes Subdivision and that he exchanged
those lots for M. MLaughlin's 50-percent interest in the Angel-
Royse Property. There is clear and convincing evidence that
petitioner and M. MLaughlin were not involved in a partnership
wWth respect to both the Arrowhead Lakes Subdivision and the
Angel - Royse Property. W hold that respondent has proven by
cl ear and convincing evidence that petitioner realized $60, 709 of
gain fromthe exchange of the properties in 1986.

Respondent al so relies upon the gain of $92,502 fromthe

sales of 31 and 31.5 acres of East Lake Vista in 1986. There is
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cl ear and convincing evidence that petitioner owned at |east a
50-percent interest in the East Lake Vista properties at the tine
of their sales in 1986, including petitioner’s financial
statenments, a guaranty that petitioner entered into with the
buyer at the tinme of the sale of the 31.5 acres, and the | edger
cards that M. Mles’'s law firmmaintained with respect to East
Lake Vista. W hold that respondent has proven by clear and
convi ncing evidence that petitioner realized half of the gain
fromthe sales of 31 and 31.5 acres from East Lake Vista in 1986.

Respondent has proven by clear and convi nci ng evi dence the

followng itens of inconme for 1986:

[tem Anpunt

| ncome conceded or stipul at ed $249, 100
Di sputed i ncome conceded on bri ef 39, 790
Gin fromsale of GissomParcels 12,042
Gai n from exchange of Arrowhead Lakes

Subdi vision |l ots 60, 706
Gain fromsales in East Lake Vista 92, 502

Tot al 454, 140

Respondent all owed the foll ow ng deductions for 1986:

Type of deduction Anpunt
Schedul e C expenses $298, 656
Noni tem zed contri buti ons 48
Exenpti ons 2,160

Tot al 300, 864

Respondent has proven by clear and convi nci ng evi dence that

petitioner received taxable incone of $153, 2768 in 1986.

8Total incone proven of $454, 140 | ess all owabl e deducti ons
of $300, 864 equal s $153, 276 in taxabl e incone.



- 131 -
Respondent has al so proven that petitioner is liable for self-
enpl oyment taxes of $5,166 for 1986. Respondent has proven an
under paynent for 1986 by clear and convi nci ng evi dence.

3. Under paynent for 1987

For 1987, petitioner has specifically conceded the follow ng

anounts as incone; see appendi x C

| ncone item Anpunt
Schedul e C m scel | aneous i ncome $24, 000
Gains fromproperty sal es 946, 649
Schedul e C interest incone 9, 084
Tot al 979, 733

In addition, petitioner did not address on brief the follow ng

itens of incone:

| ncone item Anmpount

Gain fromsale of Silver Lake $24, 577
| nterest i ncone 5,488
Tot al 30, 065

Petitioner has conceded those itens. Respondent has produced
affirmati ve evidence for each of the itens conceded, and he has
proven those itens of inconme by clear and convincing evi dence.
Thus, respondent has proven by clear and convinci ng evi dence that
petitioner received income of $1,009, 798 ($979, 733 + $30,065) in
1987.

Respondent all owed the foll ow ng deductions for 1987:

Type of deduction Anpount
Schedul e C expenses $265, 076
Item zed deductions 43, 561
Exenpti ons 3, 800

Tot al 312, 437
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Respondent has proven by clear and convi nci ng evi dence t hat
petitioner received taxable incone of $697,361% in 1987.
Respondent has proven by clear and convi nci ng evi dence t hat
petitioner is liable for self-enploynent tax of $5, 387.
Petitioner reported taxable income of $37,879, a tax of $7,515 on
that anount, and sel f-enpl oynent tax of $5,387. Respondent has
proven an underpaynent for 1987 by clear and convi nci ng evi dence.

4. Under paynent for 1988

For 1988, petitioner has specifically conceded the follow ng

anounts as inconme; see appendix C

| ncone item Amount
Schedul e C m scel | aneous i ncome $12, 000
Gains from property sal es 167, 120
Uni dentified deposits 4,400
Tot al 183, 520

In addition, petitioner did not dispute on brief the follow ng
items of incone:

| ncone item Anmpount

Gin fromsale of Lots 6-30 in

Susan’s Lakefront Estate $77, 298
Gain fromsale of Mefford property 55, 164
Rents received fromlsland Living, |nc. 12, 000

Tot al 144, 462

Petitioner has conceded those itens. Respondent has produced
affirmati ve evidence for each of the itens conceded, and he has

proven those itens of inconme by clear and convincing evi dence.

8Tot al incone proven of $1,009, 798 | ess al | owabl e
deductions of $312,437 equal s $697,361 in taxable incone.
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Respondent relies on the sale of 10 acres in East Lake Vista
as evidence of an underpaynent for 1988. Considering our
di scussi on above with respect to the sales of acres from East
Lake Vista in 1986, we hold that respondent has proven by clear
and convinci ng evidence that petitioner owned a 50-percent
interest in East Lake Vista at the tinme of the sale in 1988 and
that he realized gain of $19,522 in 1988 fromthe sale of his 50-
percent interest.

Respondent also relies on the $140, 000 that was deposited
into M. Mles's law firm s trust account for petitioner on July
8, 1988. Petitioner established that the $140, 000 was traceabl e
to a $140,000 check from Dean Wtter and that the check stub was
si gned “RECD BY Richard Margolis”. Respondent has denonstrated
by clear and convincing evidence that petitioner was involved in
t he busi ness of buying and selling real estate; he received
substantial anmounts of inconme from nunmerous property transactions
in this business; those property transactions were carried out
using trustees, including M. Mles; proceeds fromthose
transactions were deposited into M. Mles's law firm s trust
account; and those proceeds represented i ncone taxable to
petitioner but which he failed to report. By petitioner’s own
account, the $140,000 check from Dean Wtter and allegedly from
M. Margolis was attributable to a transaction which was in form

a sale of petitioner’s property. W hold that respondent has
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established that petitioner’s business of buying and selling real
estate was a |likely taxable source of this deposit.

Petitioner alleges that the source of the deposit of
$140,000 was a loan from M. Margolis. Petitioner did not cal
M. Margolis as a witness, and he did not provide any docunentary
evidence to support his claimthat this anbunt was a | oan.
Petitioner’s claimthat this itemrepresents a |loan is based
solely on his testinony, which was uncorroborated, inconsistent,
and not credible. Gven these circunstances, petitioner’s use of
M. Mles’s law firm s trust account to transact his real estate
deal s, the substantial evidence of conceal nent of petitioner’s
real estate sales and gains therefrom and the form of the
transaction that petitioner relies upon as a source of nontaxable
i ncone, we are convinced that the $140, 000 was not a | oan.

Respondent has proven by clear and convinci ng evidence the

followng itens of inconme for 1988:

[tem Anpunt
| ncome conceded or stipul ated $183, 520
Di sputed i ncome conceded on bri ef 144, 462
Sale of 10 acres from East Lake Vista 19, 522
Deposit of $140,000 on July 8, 1988 140, 000
Tot al 487, 504

Respondent all owed the foll ow ng deductions for 1988:

Type of deduction Anpount
Schedul e C expenses $301, 910
Item zed deductions 44, 651
Exenpti ons 3, 900

Tot al 350, 461
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Respondent has proven by clear and convi nci ng evi dence that
petitioner received taxable incone of $137,043% in 1988.
Respondent has al so proven that petitioner is liable for self-
enpl oynment taxes of $5,859 for 1988. Respondent has proven an
under paynent for 1988 by clear and convinci ng evi dence.

5. Concl usi on

Respondent has proven underpaynents by clear and convi nci ng
evi dence for 1985, 1986, 1987, and 1988.

B. Fr audul ent | nt ent

1. dear and Convincing Evidence of Fraud

Respondent nust show that a portion of the underpaynent is
attributable to fraud. Fraud is established where the
Comm ssi oner shows that “the taxpayer intended to evade taxes
that he knew or believed to be owi ng by conduct intended to

conceal, mslead or otherw se prevent the collection of such

taxes.” Korecky v. Comm ssioner, 781 F.2d 1566, 1568 (11th G r.

1986), affg. T.C. Meno. 1985-63; see also Wbb v. Conm ssi oner,

394 F.2d 366, 377 (5th Gir. 1968), affg. T.C. Memp. 1966-81;

Rowl ee v. Conmi ssioner, 80 T.C 1111, 1123 (1983); dark v.

Comm ssioner, T.C Menp. 2001-205. Suspicion of fraudul ent

conduct is not sufficient. King’s Court Mobile Hone Park, 1nc.

v. Comm ssioner, 98 T.C 511, 517 (1992). The issue of

fraudulent intent is a question of fact shown by surveying the

8Tot al incone proven of $487,504 | ess all owabl e deducti ons
of $350, 461 equal s $137,043 in taxabl e incone.
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t axpayer’s entire course of conduct and draw ng reasonabl e

i nferences therefrom Korecky v. Conmi ssioner, supra at 1568.

Fraud is rarely provable by direct evidence but may be

provabl e by circunstantial evidence. Brooks v. Conmm ssioner, 82

T.C. 413, 431 (1984), affd. w thout published opinion 772 F.2d
910 (9th Gr. 1985). Such evidence includes, but is not limted
to the follow ng “badges of fraud”: (1) Understating incone, (2)
mai nt ai ni ng i nadequate records, (3) failing to file tax returns,
(4) giving inplausible or inconsistent explanations of behavior,
(5) concealing incone or assets, (6) failing to cooperate with
tax authorities, (7) engaging in illegal activities, (8) an
intent to mslead which may be inferred froma pattern of
conduct, (9) lack of credibility of the taxpayer’s testinony,
(10) filing fal se docunents, and (11) dealing in cash. See

Bradford v. Conmi ssioner, 796 F.2d 303, 307 (9th Cr. 1986),

affg. T.C. Meno. 1984-601; Recklitis v. Conm ssioner, 91 T.C.

874, 910 (1988); Kalo v. Conm ssioner, T.C Meno. 1996-482. No

single factor is necessarily dispositive, but a conbination of
several factors is persuasive circunstantial evidence of fraud.

Pet zol dt v. Conmmi ssioner, 92 T.C. at 699. W find substanti al

evidence of fraud in this case.
The record shows a consistent pattern of understating incone
by petitioner. For the years in issue, petitioner received

substanti al amounts of inconme fromhis real estate business,
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whi ch he did not report as incone. Petitioner reported incone
only to the extent that deposits were made into his personal
checki ng accounts and which he did not classify as “loans”.
However, the income that petitioner reported was substantially
of fset by deductions that petitioner clained for each
di sbursenent that he nmade from his personal bank accounts.?® The
itens of income that respondent determ ned, and which he proved
by cl ear and convincing evidence, greatly exceed the anmounts
whi ch petitioner reported as gross incone on his returns for 1985
through 1988. We find that the understatenents for the years at
i ssue were substantial and are evidence of fraud.

Petitioner has previously understated his incone in
consi derabl e anbunts and with respect to itens of incone
substantially simlar to those itens involved herein.® On April
17, 1988, we entered a stipul ated decision for deficiencies of
$1,082 for 1977, $22,213 for 1978, $63,533 for 1979, $7,110 for
1981, and $37,921 for 1982. Petitioner also understated his
i ncone for the 1983 and 1984 tax years, and he eventually agreed

to deficiencies of $10,550 for those years. W find the

8petitioner reported gross incone fromhis real estate
busi ness of $160, 363 for 1985, $119,772 for 1986, $138, 653 for
1987, and $61, 921 for 1988. He cl ai med deductions for expenses
of $152,481 for 1985, $115,634 for 1986, $94,434 for 1987, and
$43, 713 for 1988.

8Evi dence of tax evasion for tax years which occur before
and after the filing of the return for the particular tax year at
issue is relevant on the issue of willfulness for that return.
United States v. Dixon, 698 F.2d 445, 447 (11th Cr. 1983).
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stipul at ed deci sion constitutes substantial evidence of fraud for
the years at issue in the instant case since: (1) The decision
involved simlar itens as those involved herein; i.e., the use of
nom nee accounts to hold real estate sale proceeds; and (2) it
was entered before petitioner’s filing of each of his returns for
the 1985 through 1988 tax years. Further, in the course of the
previ ous years’ exam nations, petitioner was apprised that the
use of trustees to hold real estate sale proceeds did not
insulate himfromtax liability, and he agreed that those
transactions were taxable. Petitioner’s consistent
under statenment of |arge anounts of such incone over a period of
years is evidence of willful intent to evade tax. QO suki V.

Conmi ssioner, 53 T.C. at 108.

Petitioner filed Fornms 2688 for each of the years at issue
in which he requested an extension of tine for filing his
returns. In the Form 2688 for the 1985 tax year, he states as
his need for an extension: “Cdient derived substantially all his
inconme froma bulk |and transacti on, which was extrenely conpl ex.
Additional tinme is needed to analyze the transaction.”

Petitioner did not report income on his Form 1040 for 1985 from
any bulk land transaction, and he accepts on brief that he did

not provide any information to M. Kelly regarding any bul k | and
sale transaction. W find his statenent on the Form 2688, which

essentially admts having received incone froma |and sale, as
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substanti al evidence that petitioner knew he was taxable for such
a transaction before the filing of his return.

In his Forns 2688 for the 1986, 1987, and 1988, tax years,
petitioner requested an extension because “Taxpayer has not
received all needed K-1's for 1065 & 1120 tax returns that
represent a substantial portion of his income. Wthout these
items a conplete and accurate return cannot be prepared.”

However, petitioner never provided any Schedules K-1 to M.

Kelly. Moreover, in the exam nation of his 1983 and 1984 Forns
1040 filed on January 30, 1986, and March 7, 1986, respectively,
petitioner inforned the revenue agent that he was not involved in
any corporations, partnerships, or trusts, i.e., entities from
whi ch Schedul es K-1 m ght be issued. W have found as fact that
petitioner was involved in several business entities, and
petitioner accepts that he owned properties held in trust by M.
M| es and other trustees under his control. W also note that
petitioner infornmed the revenue agent exam ning his 1983 and 1984
returns that his Cayman |slands trust account was closed in 1983.
However, petitioner subsequently received five checks totaling
$135,000 fromthe Caynan Islands trust in 1985. W find that
this record of inconsistent statenments and cl ains by petitioner

is yet another indication of fraud.?®

8The maki ng of false and inconsistent statenments to the
Comm ssioner’s revenue agents during the course of their
investigation indicates fraudulent intent. Solonon v.
(continued. . .)
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Petitioner did not provide to his return preparer, M.
Kel Iy, any checks or other docunents relating to his real estate
transactions, and he did not disclose to M. Kelly the existence
or nature of his use of M. Mles's law firm s trust account.
Petitioner provided to M. Kelly only spreadsheets reflecting his
deposits into and expenditures fromhis bank accounts. °
Conceal i ng evidence fromone's tax return preparer is indicative

of fraud. | shler v. Commi ssioner, T.C Mno. 2002-79.

Petitioner’s reliance on spreadsheets of his bank deposits
and di sbursenents to conpute his incone tax liability was surely
m spl aced, and there is consi derabl e evidence that he knew this
to be the case. |Indeed, he was told during the exam nation of
his 1983 and 1984 returns, which occurred prior to filing the
returns for the years in issue, that this nethod of conputing
t axabl e i ncome was not acceptable. The duty of filing accurate
returns cannot be avoided by placing responsibility upon an
agent, especially where the taxpayer has w thhel d books, records,

and other information regardi ng sources of incone, see Bacon v.

8(...continued)
Comm ssi oner, 732 F.2d 1459, 1462 (6th G r. 1984) ("conceal nent
of bank accounts fromlInternal Revenue agents is yet another sign
indicating fraud), affg. T.C. Menob. 1982-603; G osshandler v.
Comm ssioner, 75 T.C. 1, 20 (1980); Kalo v. Conm ssioner, T.C
Meno. 1996-482 (taxpayer’s failure to nmention foreign bank
accounts), affd. w thout published opinion 149 F.3d 1183 (6th
Cr. 1998).

This same | ack of disclosure was apparent in the
preparation of petitioner’s 1977-1982 spreadsheets and tax
returns involving M. Kelly and M. Brooks.
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Comm ssioner, T.C Meno. 2000-257, affd. w thout published

opinion 275 F.3d 33 (3d Gr. 2001), and where the taxpayer has
taken an active and controlling role in the process of preparing
the tax returns and the information used for their preparation.
During the exam nation of petitioner’s returns, respondent
served a third-party recordkeeper summons on M. Mles and a
sumons on petitioner, both of which requested information for
petitioner’s 1985 through 1988 tax years. Petitioner did not
conply with the summons issued to him and, at petitioner’s
behest, M. Mles did not provide any requested information.
Respondent was forced to pursue enforcenment in court of those
summonses. Petitioner’s refusal to cooperate with respondent in
determining his correct incone tax liability is indicia of fraud.

See Rowl ee v. Conmmi ssioner, 80 T.C. at 1125.

We al so consider petitioner’s testinony at trial to be
evidence of his fraudulent intent for the years at issue. W
find that petitioner’s testinony at trial was evasive and
i nconsistent, and we do not find it credible:

Al t hough nere refusal to believe the taxpayer’s

testi nony does not discharge the Comm ssioner’s burden,
the lack of credibility of the taxpayer’s testinony,
the inconsistencies in his testinony and his

evasi veness on the stand are heavily weighted factors
in considering the fraud issue.” [Toussaint v.
Comm ssi oner, 743 F.2d 309, 312 (5th Gr. 1984), affg.
T.C. Meno. 1984-25; citations omtted.]

Petitioner was unable to explain credibly his failure to report

the ambunts of incone fromhis real estate sal es transactions.
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There is considerable evidence of the conceal nent of assets
and of incone for the tax years at issue, and we find that this
concealnent is due in large part to an intent to mslead tax
authorities and to evade taxation on incone.® For the years
1981 through 1990, petitioner had his personal residence titled
in the nane of M. Mles, as trustee.® Also, in 1987
petitioner purchased a Ferrari and had the bill of sale and the
application for a tenporary tag put in the nane of M. Mles’s
law firm Petitioner regularly used M. Mles, Ms. Allen, and
other trustees to hold and sell his various properties, and he
then used M. Mles’s law firms trust account to hold the
proceeds fromthe sales. The trustees had no functions ot her
than holding title to the properties, and petitioner was firmy
in control of the proceeds that passed into the law firm s trust
account. |Indeed, as trustee of that account, M. Mles did
what ever petitioner instructed himto do, and petitioner
requested on several occasions that M. Mles or Ms. Goodman pay
hi s personal expenses with his trust funds. The use of nom nee

accounts; i.e., the use of bank accounts fashioned as trust

%Petitioner’s conceal nent of the various real estate
transactions was so preval ent that respondent’s revenue agent was
able to discover those transactions only by a search of various
courthouse records in seven different counties.

2\W al so note that on petitioner’s Forns 1040 for 1985-
1988, he lists his address as “P. O Box 383, Lake Lure, NC
28746”. However, petitioner resided in Osceola County,

Ki ssi mree, Florida, during the tax years at issue and at the tine
of filing his returns.
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accounts, to conceal assets is evidence of fraud where petitioner
has unfettered control over those accounts.® Tenple v.

Comm ssioner, T.C Menp. 2000-337, affd. 62 Fed. Appx. 605 (6th

Cir. 2003); Friedman v. Conmm ssioner, T.C Menp. 1968-145, affd.

421 F.2d 658 (6th Gr. 1970).

Petitioner used fictitious nanes in sone of his real estate
dealings for the years in issue. Indeed, petitioner signed
vari ous docunents relating to real estate docunents in the nanme
of “WlliamR Wight”, and he al so notarized several docunents
in that name. Petitioner also used the nane “D.W Davis” and
opened a bank account in that nanme. Wen asked about his use of
fictitious nanmes, petitioner testified with respect to the nane
“John Waltin” that it was not fictitious since “there’s probably
a John Waltin sonewhere”. W find petitioner’s testinony not
credi ble, and we find that he used those fictitious nanes for the
pur pose of concealing income and property transactions. See

MIlito v. Conm ssioner, T.C Meno. 1989-145 (“The use of aliases

“petitioner argues that his use of trusts is not evidence
of fraud, since “the practice of owning property through nom nees
and trustees was w despread and conmon.” We might agree that the
use of trusts al one does not establish fraudul ent intent;
however, the use of trusts in conbination with evidence of the
conceal nent of assets and sal e proceeds provi des persuasive
evidence of fraud. Further, it does not follow fromthe frequent
use of the trust vehicle to hold property in Florida that
petitioner’s use of the trust vehicle was not fraudul ent.
| ndeed, the use of trusts does not necessarily involve the sane
circunstances that exist with respect to petitioner’s use,
notably the failure to report incone and the failure to file
appropriate returns.
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or fictitious nanes to conceal incone is al so evidence of

fraud.”); see al so Cooperstein v. Conm ssioner, T.C Meno. 1984-

290; Yu v. Commi ssioner, T.C. Meno. 1973-188; Staff v.

Conmi ssioner, T.C Menop. 1954-59.

As we have noted throughout this opinion, petitioner has
consistently failed to maintain adequate records of his real
estate and other transactions. |In sone cases, the only record
petitioner admts to have maintained is his checkbook. Cearly,
a checkbook is an insufficient record for purposes of conputing
his gross inconme, especially where the transactions involved are
conplex real estate transactions which include installnent sales
and subdividing. Such a gross failure to maintain adequate
records (or to provide such records) is certainly indicative of

fraud. See d ayton v. Conm ssioner, 102 T.C at 647.

We hold that there is clear and convinci ng evi dence of
fraudul ent intent to evade incone taxes by petitioner and that
the circunmstances which lead us to that hol di ng were apparent
Wth respect to at |east sone part of the underpaynents for each
of the tax years in issue. Thus, with respect to the 1985 tax
year, respondent has satisfied his burden, and the addition to
tax under section 6653(b)(1) applies to the entire underpaynent;
wWth respect to the 1986, 1987, and 1988, tax years respondent
has satisfied his initial burden, and the additions to tax for

fraud for those tax years apply to the entire underpaynent unless
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petitioner can show the specific portion of the underpaynent that
is not due to fraud.

2. Porti on of Underpaynent Not Attributable to Fraud

Petitioner contends, generally, that he understood that, in
dealings in real estate (and exotic cars), receipts fromsales or
nort gage paynents related to the real estate business “were not
taxabl e, but were a tax free exception”, but that *“Paynents taken
for living and personal expenses were taxable.” Petitioner is
correct that the fraud penalty cannot be inposed on the basis of
an “honest m stake” regarding taxability. Indeed, the “due to
fraud” | anguage in section 6653(b) requires a specific intent to
evade a tax ow ng, and “a good-faith m sunderstandi ng of the tax

| aws could negate fraud”. N edringhaus v. Conm ssioner, 99 T.C.

202, 217 (1992). However, considering all the facts and

ci rcunstances on the record, we find petitioner’s all eged

m sunder st andi ng of the law on tax free exchanges incredible.®
Petitioner was an experienced real estate devel oper and

dealer for many years. He was involved in a considerabl e nunber

of real estate transactions during the years at issue and in

prior years. M. Kelly testified that petitioner appeared

%t appears that petitioner raised this explanation of his
failure to report inconme fromhis real estate transactions for
the first time at trial. The record shows that he did not
present this purported “m sunderstandi ng” of tax free exchanges
to respondent’s revenue agent during the exam nation of his 1985-
1988 returns, and his petition does not provide any allegation of
a m sunderstandi ng of the tax | aws.



- 146 -
know edgeabl e on the subject of |ike-kind exchanges. See sec.

1031; Kalo v. Comm ssioner, T.C Meno. 1996-482 (A taxpayer’s

intelligence, education, and tax expertise are also relevant for
pur poses of determ ning fraudulent intent).

At trial, petitioner testified:

Q Now, in relation to nortgage paynents--the receipt

of nortgage paynents--if those paynents went to M.

Mles as trustee, you related how they m ght not--

m ght or m ght not have appeared on your tax return.

A Yes, sir.

Q Wul d you explain to the Court why they m ght or
m ght not appear on your tax return if a paynment went

to Ml es?
A Vell, | nmean, we were discussing before that as
long as | was leaving in there to either pay--1 nean,

sone of it went for legal fees or taxes--real estate

t axes, nortgage paynments, interest paynents, to

pur chase anot her piece of property that--and
occasionally I would go, you know, need noney and say,
Wite ne a check. | would put it in nmy account, go on
t he spreadsheet; it would go on the return.

Q Now, as far as paynents that were received from
the sale of a property, if that went to Mles, how
woul d you consider it? How did you consider it?

A |’msorry. | thought that was the question you
had just previously asked ne.

Q No, | asked you specifically about receipt from
nort gage paynents--if there was a nortgage paynent that
M| es received.

A Okay. Al right, well, | gave you the correct
answer .
Q Now, if it was not a nortgage paynent, but

actually a paynent at a closing fromthe sal e of
property--
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A Oh, like the downpaynment at cl osing.

Q Ri ght .

A Sane t hing.

Q Did you use Mles--any of the noney in Mles’s

trust account at tinmes to attenpt to make purchases of
property?

A Ch, yes.

Q And did you think that that caused you to have to
decl are that as income when you made the purchase
t hrough M| es?

A No, sir.
Q Wy not ?

A Again, | had this. | thought, an understandi ng of
what a tax-free exchange was, and | don’t think in this
gane you have to be off very nmuch. But apparently |
was off a little bit on this.

Q VWell, what was your understanding in the years at
i ssue--1985, ‘-6, ‘-7, and ‘8, as to howthis tax-free
exchange worked in relation to your tax liability?

A kay. It’s hard to divorce nyself from what

t hi nk today and what | thought today--is that, you
could sell a piece of property, the noney goes into
escrow, and you take that noney and buy anot her piece
of property, and if you don't--again, | refer to it as,
take it out and spend it on wi ne, wonen, and song--

Q By that, you nean--
A --that is reinvestnent.

Q By that phrase--w ne, wonen, and song--you mnmean
take it out for yourself, for |iving.

A Yes, sir.

Q And if you didn’t take it out for living, what was
your opinion at that tinme?
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A That it was like a tax-free--that was the way, and
|’mnot far off, but I think I"moff far enough. |
under stand now that that was how you do a tax-free

exchange.
Q Now, you considered yourself to be in the business
of buying and selling property. |Is that correct?

A Yes, pretty nuch. Yes, sir.

Q Did you think that because you were in the

busi ness of buying and selling property, that that

i npacted your ability to engage in tax-free exchanges?
A That was ny busi ness.

Q Did you think that you could be in the business of
buyi ng and selling properties, and still engage in tax-
free exchanges?

A Ch, vyes.

| mean, as you sit here today, you know there’'s a

A Yes, now | understand your question, and yes, sir.
Q So back in the years at issue, did you know t hat
there was this distinction about, even if you do it
correctly, it may--a tax-free exchange may not be
available to a dealer in property?
A Yes, sir. | understand that now.
As we have stated previously in this opinion, we were not
inpressed with petitioner’s testinony at trial, generally, and we
were certainly not inpressed with his supposed understandi ng of
tax free exchanges of property. During the exam nations of
petitioner’s returns for 1985 through 1988, petitioner did not

di scuss with the revenue agent his beliefs regarding tax free

exchanges, and the substantial evidence of conceal nent of the
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trust holdings and the sales proceeds in M. Mles’s law firm
trust account indicates that petitioner’s use of nom nees was for
a purpose other than tax-free exchanges.

Most inportantly, petitioner’s testinony and contentions
regarding his failure to report incone deposited in M. Mles’'s
law firm s trust account are contradi cted by ot her evidence of
record. Petitioner’s purported understandi ng was that he was not
required to report inconme fromhis sales of real estate so |ong
as the sale proceeds remained in the trust account and were not
di sbursed for personal expenses. Petitioner clains that he
reported consistently with that understanding. Nevertheless,

t here were consi derabl e amobunts that were disbursed from M.
Mles's law firm s trust account for personal expenses during the
years in issue that were not reported as inconme. Petitioner does
not explain this failure to report. W cannot accept that
petitioner had a bona fide m sunderstandi ng of tax free exchanges
and that this purported m sunderstanding explains his failure to
report the substantial amounts of incone fromreal estate
transacti ons.

Petitioner argues that fraud penalties should not apply to
t he amounts which he reported as incone on his returns for 1986

t hrough 1988.° Petitioner suggests that to the extent those

%The addition to tax for fraud under sec. 6653(b) (1)
applies to the entire underpaynent for 1985, regardl ess of
whet her petitioner establishes that sonme portion of that
(continued. . .)
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anounts gave rise to underpaynents, the underpaynents are not
attributable to fraud. W disagree.

Petitioner’s nethod of preparing his returns for 1985
t hrough 1988 was erroneous, and petitioner was aware at the tine
he signed those returns that the nethod was erroneous. His
returns for 1985 through 1988 were prepared on the basis of
spreadsheets of the deposits to, and di sbursenents from his
per sonal bank accounts. Petitioner reported incone only to the
extent that deposits were nmade to his personal accounts and,
then, only to the extent that the deposit was not classified as
“l oan”. However, petitioner’s reported incone fromthese
spreadsheets was substantially offset by disbursenents fromhis
per sonal bank accounts, which he clainmed as deducti bl e expenses
on his Schedul es C.

Petitioner contends that the fraud penalties should not be
applied to the tax liability which was increased due to the
expenses that respondent disallowed. After reviewng the
spreadsheets that petitioner used to prepare his returns, we are
convinced that many of the expenses that petitioner clained as
deductions were personal in nature. For exanple, on Schedule C
of petitioner’s 1985 tax return, he clainmed a deduction for
comi ssi on expenses of $14, 540, which represented the cost of a

ring, earrings, and two neckl aces that he purchased for M.

%(...continued)
under paynent is not attributable to fraud.
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Allen. On Schedule C of petitioner’s 1986 tax return, he
deducted the costs of his subscriptions to Playboy and Pent house
magazi nes. ®® Petitioner also clained as deductible expenses on
his Schedules C. (1) Subscription paynents for Sesane Street and
Dr. Seuss books; and (2) travel and entertai nnent expenses for
credit card paynents to Burdi nes, Nei man Marcus, Jordan Marsh
Master Card, and Visa; and (3) expenses for gasoline and expenses
related to his 25 Ferrari autonobiles. These itens are
i nherently personal in nature, and petitioner’s claimng those
deductions pursuant to his nethod of preparing his returns for
1985 through 1988 is evidence of fraud.

Petitioner also points to certain expenses which he clains
are related to his orange grove, cattle, and Ferrari collection
activities. He clains that respondent disallowed all expenses
relating to those activities, which he clainmed on his returns.
Petitioner contends that, although it m ght be appropriate to
di sal | ow expense deductions for those activities when determ ning
his deficiencies, fraud penalties should not be inposed on the

tax liabilities resulting fromtheir disallowance. However, it

petitioner argues on brief that the Playboy nagazi ne
“could be used by M. Medlin as reading material for his real
estat e business”, and al though he concedes those are not
al | owabl e expenses, he suggests that such deductions are not
indicative of fraud. W disagree. Those itens are inherently
personal and are itens which we find sonmeone in petitioner’s
position as a real estate businessnman woul d have known were not
deductible. In our view, claimng those deductions on a return
shows a willingness to evade t ax.
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is unclear to us the extent to which petitioner clained those
itens as expenses on his returns, and, the anounts clained and
di sal l owed. ®” Petitioner did not prepare separate Schedules C
for the orange grove, cattle, and Ferrari collection activities
for 1985 through 1988. Instead, he clained those expenses, along
w th ot her expenses including personal expenses, on the Schedul es
Crelating to his real estate business. W also point out that
petitioner’s method of preparing his returns considered only
whet her a di sbursenent was nade from his personal bank accounts
and not whether that disbursenment related to a trade or business
or was otherw se a deducti bl e expense.

G ven petitioner’s faulty nmethod of preparing his returns,
and the inherently personal nature of many of the expenditures
clainmed on his returns, petitioner has not established that the
portion of the underpaynent arising fromthe disall owed expense
deductions is not attributable to fraud. Petitioner has not
shown that any portion of the underpaynent for each of the years
1986, 1987, and 1988, is not attributable to fraud, and,
accordingly, the entire underpaynent for each of those years is

subject to the addition to tax for fraud.

W note that the civil report that respondent prepared
i ndi cates that certain expenses were disallowed wth respect to
petitioner’s Ferrari autonobile collection and his orange grove
and cattle activities. However, since petitioner |unped the
expenses relating to those activities into expenses relating to
other activities, and reported themas car and truck and repair
and mai nt enance expenses, we are unable to determ ne to what
extent those itens were clainmed as deductions on his returns.
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C. Section 6653(b)(2) Addition to Tax for 1985

Wth respect to the section 6653(b)(2) addition to tax for
1985, it is respondent’s burden to establish, by clear and
convi nci ng evidence, the specific portion of the underpaynent

which is attributable to fraud. Hughes v. Commi ssioner, T.C

Meno. 1994-139; Franklin v. Conmi ssioner, T.C. Mnp. 1993-184.

Pursuant to our discussion above, respondent has proven by
cl ear and convincing evidence that petitioner received taxable
i ncome of $305,940 and that petitioner is liable for self-
enpl oynent tax of $4,763 for 1985. For purposes of section
6653(b) (2), respondent has proven by clear and convinci ng
evi dence an under paynent for 1985, which the parties shal
conput e under Rule 155 on the basis of our findings and
concl usi ons.

Respondent has proven by clear and convi nci ng evi dence that
petitioner failed to report substantial gains and other incone
fromhis real estate transactions and that he did so with
fraudulent intent. Petitioner was an experienced real estate
devel oper and businessnman. W are convinced that he knew t hose
itens were taxable as inconme when received. |ndeed, petitioner
was i nfornmed during the exam nation of his 1983 and 1984 returns,
whi ch occurred prior to the time petitioner filed his 1985

t hrough 1988 returns, that the sale proceeds deposited into the
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law firms trust account were taxable, and petitioner agreed. %
We cannot accept petitioner’s explanation that he m sunderstood
that if sales proceeds and other itenms were “reinvested’” and held
in trust accounts, they would not be taxable until w thdrawn for
“wWw ne, wonen, and song”. Respondent has produced evi dence
showi ng that substantial anmounts of inconme were paid fromthe
trust account per petitioner’s instructions for personal expenses
and that those withdrawals were not reported as incone on his tax
returns. Petitioner did not informrespondent’s revenue agent,
who exam ned his returns for 1985-1988, that he held this belief
regardi ng tax deferred exchanges, and there is no credible
evi dence of record showi ng that petitioner had this purported
m sunder st andi ng.

Respondent has al so proven by clear and convi nci ng evi dence
that petitioner’s nmethod of preparing his return for 1985 was
done with a fraudulent intent. On the Schedule C for his real
estate business, petitioner reported i ncone and expenses from
t hat busi ness on the basis of spreadsheets of the deposits and
di sbursenents from his personal bank accounts. He reported the
deposits, |less anbunts he classified as “loans”, as gross incone
from his business, and the disbursenents, as deducti bl e expenses

on the Schedule C. Many of the disbursenments were for inherently

%Al so, the Tax Court’s stipulated decision with respect to
petitioner’s agreed deficiencies for 1977, 1978, 1979, 1981, and
1982, was entered before petitioner’s filing of each of his
returns for the 1985 through 1988 tax years.
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personal itenms, including jewelry for Ms. Allen and expenses for
his 25 Ferrari autonobil es.

Unli ke nost of the unreported itens involving gain fromrea
estate transactions that we find were due to fraud, the 1985
foreclosure sale of the Gtrus County Property was not a typica
sale of real estate. Respondent originally determ ned that
petitioner realized $49, 907 as cancell ation of indebtedness
inconme with respect to the Ctrus County Property, in 1987.
Respondent first raised the issue of gain fromthe foreclosure
sale as a new matter in his amendnent to answer. Respondent has
not proven that the portion of the underpaynent fromthe 1985
forecl osure sale of the Gtrus County Property was attributable
to petitioner’s fraud. The addition to tax under section
6653(b) (2) shall not apply to that portion of the underpaynent
attributable to the gain realized fromthe foreclosure sale in
1985. Respondent has proven to our satisfaction that the
remai ni ng anmount of the underpaynent for 1985 is attributable to
fraud. We hold that the addition to tax under section 6653(b)(2)
applies to that anmount of the underpaynent.

[11. Statute of Limtations for Assessnent

Ceneral ly, the anobunt of any tax nust be assessed within 3
years after the return required to be filed by the taxpayer was
filed (whether such return was filed on or after the date

prescri bed therefor). Sec. 6501(a). However, in the case of a
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fal se or fraudulent return with the intent to evade tax, the tax

may be assessed at any tine. Sec. 6501(c)(1l). Respondent bears
t he burden of proving the applicability of this exception, and he
must prove the sanme el enents of fraud under section 6501(c) (1) as
he is required to prove with respect to the additions to tax for

fraud. Estate of Johnson v. Conm ssioner, T.C. Menp. 2001-182.

In this case, respondent has shown by clear and convi ncing

evi dence that an underpaynent of tax exists for each of the years
1985, 1986, 1987, and 1988, and he has shown that at |east sone
part of that underpaynent for each of those years is a result of
fraud by petitioner. Therefore, we hold that the open period of
limtations of section 6501(c)(1l) applies, and section 6501(a)
does not bar assessnent of petitioner’s deficiencies in taxes.

See DiLeo v. Conmi ssioner, 96 T.C. at 880. 9

Deci sion will be

entered under Rul e 155.

“Since we hold that each of the tax years at issue is open
under sec. 6501(c)(1), we do not address respondent’s alternative
argunment that the 1988 assessnent is not barred under sec.
6501(a), because the period of limtations specified in sec.
6501(e) (1) applies and was extended by sec. 7609(e)(1).
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Appendi x A

| NCOVE AND DEDUCTI ONS REPCRTED BY PETI TI ONER ON RETURNS
RESPONDENT’ S DETERM NATI ONS OF | NCOVE AND DEDUCTI ONS I N THE
STATUTORY NOTI CE OF DEFI CI ENCY

1985:

Schedul e C | ncone

Anpbunt Report ed Anpunt Det er ni ned Tot al Adj ust nent

$160, 363 $448, 498 $288, 135
Deduction Al lowed in

Noti ce of Deficiency

Description of Deduction Deducti on d ai ned

Schedul e C
Car and truck expenses $7, 712 -0 -
Conmi ssi ons 26, 840 -0 -
County recordi ng fee expense --- $640
Depreci ation and sec. 179
deduction from Form 4562 2, 300 3,575
Devel opnent expense --- 437
Dues and publications 3,677 -0 -
Engi neeri ng expense --- 4,060
I nsur ance 1, 277 -0 -
Legal and professional services 9, 282 3,609
O fice expense 6, 996 316
O her interest 43, 291 178, 435
Repai rs & mai nt enance 23,157 -0 -
Taxes 9,073 29, 955
Titl e insurance expense --- 8
Travel and entertai nment 15, 688 -0 -
Uilities and tel ephone 3,188 - 0 -
Tot al 152, 481 221, 035

Item zed Deductions

Reported by petitioner ---

Det er mi ned by respondent $22, 567
Personal Exenptions

Reported by petitioner (2) $2, 080

Det er mi ned by respondent (2) $2, 080
Taxabl e | ncone

Reported by petitioner $5, 802

Det er mi ned by respondent $202, 816
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Tax

Reported by petitioner $426
Det er mi ned by respondent $82, 798

Sel f - enpl oynment  Tax

Reported by petitioner $930
Det er mi ned by respondent $4, 673

Earned I ncone Credit Recapture

Det er mi ned by respondent $382

1986:

Schedul e C | ncone

Anount Reported Anount Det er mi ned Tot al Adj ust nment
$119, 772 $659, 361 $539, 589
Deduction Allowed in

Description of Deduction Deduction d ai ned Notice of Deficiency
Car and truck expenses $4, 807 -0 -
Conmi ssi ons 6, 922 -0 -
County recordi ng fee expense --- $351
Depreci ati on expense --- 8,579
Dues and publications 1, 146 -0 -
Engi neeri ng expense --- 6, 380
I nsur ance 112 -0 -
Interest:

Mort gage (paid to

financial institutions) --- -0 -

O her 76, 828 208, 287
Legal and professional services 11, 031 16, 870
O fice expense 3,935 268
Repai rs & mai nt enance 4,510 -0 -
Taxes --- 63, 588
Titl e insurance expense --- 159
Travel 3, 505 -0 -
Uilities and tel ephone 2,838 - 0 -

Tot al 115, 634 304, 482

ltem zed deducti ons

Reported by petitioner ---
Det er mi ned by respondent $48

Per sonal Exenpti ons

Reported by petitioner (2) $2, 080
Det er mi ned by respondent (2) $2, 160



Taxabl e | ncone

Reported by petitioner
Det er mi ned by respondent

Tax

Reported by petitioner
Det er mi ned by respondent

Sel f - enpl oynment  Tax

Reported by petitioner
Det er mi ned by respondent

Political Contribution Credit

Reported by petitioner
Det er mi ned by respondent

Earned I ncone Credit Recapture

Det er mi ned By Respondent

1987:

Schedul e C | ncone

Anpbunt Report ed

$138, 653

Description of Deduction

Appr ai sal expense
Car and truck expenses
Conmi ssi ons
County recordi ng fee expenses
Depreci ati on expense
Devel opnent expense
Dues and publications
Engi neeri ng expenses
Interest:

Mort gage (paid to

financial institutions)

O her
Legal and professional expenses
O fice expense

Repairs

Taxes

Titl e insurance expense

Travel

Uilities and tel ephone
Tot al

- 159 -

$2, 058
$352, 671

-0 -
$160, 671

$509
$5, 166

$50

$454

Anpunt Det er ni ned

$1, 157, 509

Deducti on d ai ned

Tot al Adj ust nent

$1, 018, 856

Deduction Al lowed in

Noti ce of Deficiency

$5, 152
2,840

1, 649

619
13, 104
41,554
24,290

2,325
2,901
94, 434

$630
-0 -
3,441
9
8,579
106
75
2,272

-0 -
213, 685
8, 115
126

-0 -
20, 509
10, 979

-0 -

-0 -
268, 526



ltem zed Deducti ons

Reported by petitioner
Det er mi ned by respondent

Per sonal Exenptions

Reported by petitioner (2)
Det ermi ned by respondent (2)

Taxabl e | ncone

Reported by petitioner
Det er mi ned by respondent

Tax

Reported by petitioner
Det er mi ned by respondent

Sel f - enpl oynment  Tax

Reported by petitioner
Det er mi ned by respondent

1988:

Schedul e C | ncone

Anpbunt Report ed Anpunt

160 -

$41, 021

$3, 800
$3, 800

$37, 879
845, 510

$7,515
$316, 971

$5, 387
$5, 387

Det er m ned

$61, 921

Description of Deduction

Adverti si ng expense
Appr ai sal expense
Car and truck expenses
Conmi ssi ons
County recordi ng fee expenses
Depreci ati on expense
Devel opnent expense
Dues and publications
Engi neeri ng expenses
Interest:
Mort gage (paid to
financial institutions)
O her
Legal and professional services
O fice expense
Repairs
Taxes
Title insurance

$576, 668

Anpunt of Deducti on

Tot al Adj ust nent

$514, 747

Deduction Al lowed in
Noti ce of Deficiency

$986
3,750

555

19, 272
3, 986
823
10, 182
510

$265
1, 500
-0 -
3, 467
146
8,579
604
-0 -
9, 500

- 0 -
222,133
5, 885
173

- 0 -
56, 057
(1, 435)
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Travel , neals, ent.

Tr avel ---

Meal s & ent. 1,081

20% of neals & ent. (216)

Meal s & ent. mnus 20% 865 -0 -
Uilities and tel ephone 2,784 -0 -

Tot al 43,713 306, 874

S Corporation Loss

Reported by petitioner $4, 702
Det er mi ned by respondent $4, 702

ltem zed Deducti ons

Reported by petitioner ---
Det er mi ned by respondent $38, 661

Per sonal Exenptions

Reported by petitioner (2) $3, 900
Det er mi ned by respondent (2) $3, 900

Taxabl e | ncone

Reported by petitioner $5, 206

Det er mi ned by respondent $218, 131
Tax

Reported by petitioner $784

Det er mi ned by respondent $62, 169

Sel f - enpl oynment  Tax

Reported by petitioner $2, 371
Det er mi ned by respondent $5, 859

Earned I ncone Credit Recapture

Det er mi ned by respondent $37
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Appendi x B
ADDI TI ONAL | NCOVE AND CLAI MED DEDUCTI ONS

RAI SED | N PETI TI ONER' S SUPPLEMENT TO PETI TI ON
AND RESPONDENT’ S AMENDMVENT TO ANSWER

Petitioner’'s Supplenent to Petition

Petitioner clains that respondent erred in disallow ng expenses and in failing
to all ow expenses relating to his |and devel opment busi ness, orange grove
busi ness, cattle business, and interest expense.

Petitioner clains to have incurred the foll owi ng expenses as to part-tine
| abor with grove, cattle, and general property maintenance and repair:

Tax Year Expenses
1985 $787
1987 4,782
1988 3, 765

Petitioner clains to have incurred the foll owi ng expenses as to orange grove
agricultural dues and fees, supplies and equi pnent along with grove
fertilizer, general maintenance and repairs, and devel opnent work:

Tax Year Expenses
1985 $15, 628. 42
1986 2,716. 22
1987 27, 409. 61
1988 33, 136. 92

Petitioner clains to have incurred the foll owi ng expenses as to the purchase
of cattle, feed, supplies and equi pnent:

Tax Year Expenses
1985 $7, 508. 94
1986 1, 656. 61
1987 7,349. 77
1988 125. 00

Petitioner clains to have incurred the foll owi ng expenses as to vintage
aut onobi | es:

Tax Year Expenses
1985 $16, 125. 77
1986 28,938. 78
1987 72,951.91

1988 349. 17
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Respondent’ s Anendnent to Answer

Citrus County Property: Respondent originally determ ned that petitioner
realized $49, 907 as forgiveness of indebtedness inconme in 1987. Respondent
alternatively alleges that petitioner realized $112,156 of ordinary incone
fromthe sale of that property in 1985.

Tai Property: Respondent alleges that petitioner realized additional incone
of $50,863 fromthe sale of real property in 1985.

As a result of those allegations, respondent asserts an additional deficiency
of $80,523. Thus, respondent clains a total revised inconme tax deficiency of
$167,056 for 1985.

Respondent al so all eges that those itens of inconme were onmitted with
fraudul ent intent to evade tax and asserts an increased sec. 6653(b)(1)
addition to tax of $40,402 (revised addition to tax for fraud of $84, 188 for
1985), and an increased sec. 6653(b)(2) addition to tax of 50 percent of the
i nterest due on the revised underpaynent of $167, 056.

Total adjustnments to Schedule Cinconme: $163,019

Taxabl e i ncome fromnotice of deficiency: $202,816
Corrected taxable inconme: $365, 835

Tax: $163, 321

Sel f - enpl oynent tax: $4,673

Total corrected tax liability: $167,994

Total tax shown on return or as previously adjusted: $1, 320
Adj ustment to earned incone credit: ($382)

Deficiency - increase in tax: $167,056
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Appendi x C
CONCESSI ONSt0

SCHEDULE C M SCELLANEQUS | NCOVE

Taxabl e Year

1985 1986 1987 1988
Noti ce of deficiency
M scel | aneous i ncone $12, 357 $27, 019 $73, 907 $24, 000
Anpbunt s conceded by petitioner
Conmmi ssi on | ncome $6, 357 $3, 019 -0 - -0 -
Rent 6, 000 24, 000 $24, 000 $12, 000
Tot al 12, 357 27,019 24, 000 12, 000
Anpbunt s conceded by respondent
For gi veness of debt -0 - -0 - $49, 907* $0
Anpunts in dispute
Rent -0 - -0 - -0 - $12, 000

*Respondent concedes his forgi veness of debt determ nation for 1987. However,
he rai ses as new matter that petitioner realized $112, 156 of ordinary incone
fromthe sale by foreclosure of the Citrus County Property in 1985. See
appendi x B

10Respondent prepared on brief a reconciliation of itens
which are “in dispute” and concessions as to the adjustnents in
the statutory notice of deficiency. Appendix C of this opinion
reflects the reconciliation schedul es that respondent prepared
and which petitioner stipulated in his answering brief. However,
there are a nunber of incone itens, as we discuss in the opinion,
that the parties represented were still in dispute but which
petitioner does not contest on brief. Instead, he states: “In
addition, any issues not raised in Petitioner’s Brief are also
conceded by Petitioner”.
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SCHEDULE C GAI NS FROM PROPERTY SALES

Taxabl e Year

1985 1986 1987 1988
Noti ce of deficiency
Gai ns on property sales $247, 154 $417, 788 $995, 801 $375, 268
Anendnent to answer
Tai Property $50, 863 -0 - -0 - -0 -
Anpbunt s conceded by petitioner
oS- 13 $4, 854 - 0 - -0 - -0 -
OS- 06 10, 270 $13, 100 -0 - $12, 950
Os- 49 20, 000 -0 - $94, 446 -0 -
os-1.2 6, 878 -0 - 29,124 -0 -
0s-61 92, 796 - 0 - 0 - 0 -
OR-01 - 0 - 72,039 823, 078 - 0 -
oS- 29 - 0 - 2,570 - 0 - - 0 -
os-31 - 0 - 48, 432 - 0 - - 0 -
OR- ABC - 0 - 18, 783 -0 - -0 -
oS- 23 - 0 - - 0 - - 0 - 154,170
Tot al 134, 798 154, 924 946, 648 167, 120
Concession relating to
amrendnent to answer
Tai Property $50, 863 -0 - -0 - -0 -
Anpbunt s conceded by respondent
OS- 06 $1, 000 $1, 000 - 0 - $1, 000
0s-1.4 6, 144 12, 289 $24, 577 - 0 -
oS- 29 - 0 - 42,480 - 0 - - 0 -
cs-22 - 0 - - 0 - - 0 - 55, 164
Tot al 7,144 55, 769 24,577 56, 164
Anpbunts in dispute
OS- 03 $20, 097 $21, 097 -0 - $77, 298
OS- 06 59, 272 -0 - -0 - -0 -
OSs- 35 19, 699 -0 - -0 - -0 -
0s-1.4 6, 144 12, 289 $24, 577 -0 -
oS- 47 -0 - 41,776 -0 - -0 -
oS- 47 -0 - 50, 726 -0 - 19, 522
0s-1.3 -0 - 20, 502 -0 - -0 -
os- 39 -0 - 60, 706 -0 - -0 -
oS- 22 - 0 - - 0 - - 0 - 55, 164
Tot al 105, 212 207, 096 24,577 151, 984

*Petitioner on brief concedes that his share of the gain fromthe sale of the
Mefford Property (OS-22) was $55, 164.
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SCHEDULE C | NTEREST | NCOVE

Noti ce of deficiency
I nterest incone

Anpbunt s conceded by petitioner

Payee
Bot os

Hor t on
Tai
Commonweal th Int.
Mur of f
M1 es
Tot al

Anpbunt s conceded by respondent

Payee
Bettner, et al

Anpunts in dispute

Payee
Bettner, et al

Taxabl e Year

$27,718
12, 761

40, 479

$6, 773

$6, 773

1986

$22, 224

$10, 614

10, 614

$5, 805

$5, 805

1987

$20, 061

$400

8, 305

380
9, 085

$5, 488

$5, 488

1
cleololoNoNoNe]
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SCHEDULE C COWM SSI ON | NCOVE

Noti ce of deficiency

Conmmi ssi on i ncome- 1985 $67, 749
Commi ssi on i ncone- 1986 32, 383
Conmi ssi on i ncone- 1987 - 0 -
Commi ssi on i ncone- 1988 - 0 -

Anpbunt s conceded by petitioner

Commi ssi on i ncone- 1985
Account (Date of deposit)

Freedom (01/ 03/ 85) $500
Freedom (01/ 18/ 85) 18, 562
Freedom ( 06/ 10/ 85) 500
Freedom (07/ 22/ 85) 10, 530
Tucker (03/01/85) 157

Tot al 30, 249

Commi ssi on i ncone- 1986*
Account (Date of deposit)

Freedom (01/ 08/ 86) $1, 817
Freedom (01/ 17/ 86) 1, 600
Freedom ( 04/ 10/ 86) 4, 680
Freedom ( 06/ 20/ 86) 5,215
Freedom ( 07/ 24/ 86) 1, 588
Freedom ( 08/ 01/ 86) 13, 558
Freedom ( 08/ 25/ 86) 3,000
Freedom (10/ 03/ 86) 600
Freedom (12/ 12/ 86) 300

Tot al 32, 358

*The anounts of conm ssion inconme for 1986 were not part of respondent’s
reconciliation of Schedul e C conm ssion i ncone; however, petitioner agrees to
respondent’s requested finding that he received those amounts as inconme in
1986.

Anpbunts in dispute

Commi ssi on i ncone- 1985
Account (Date of deposit)
Freedom (02/ 06/ 85) $37, 500

Commi ssi on i ncone- 1986
None - 0 -

*The statutory notice of deficiency determ ned $32,383 as conm ssion i ncone
for 1986. However, on brief, respondent states $32, 358 as the amount of
commi ssion incone for 1986. Respondent has apparently conceded the $25

di fference between these two figures.
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SCHEDULE C RENT FROM CRAZY COMVANDGCS

Noti ce of deficiency
Rent from Crazy Conmandos- 1985 $1, 353

Anpbunt s conceded by respondent
Rent from Crazy Conmmandos- 1985 $103

Anmounts in dispute
Rent from Crazy Conmandos- 1985 $1, 250

SCHEDULE C UNI DENTI FI ED DEPOSI TS

Noti ce of deficiency

Uni dentified deposits-1985 $60, 854
Uni denti fied deposits-1986 159, 349
Uni denti fied deposits-1987 67,740
Uni denti fied deposits-1988 177, 400

Anpbunt s conceded by petitioner

Uni denti fied deposits-1985
Account (Date of deposit)
Tucker (08/01/85) $1, 700

Uni dentified deposits-1986
Account (Date of deposit)

Freedom (04/ 14/ 86) $6, 000
Freedom ( 09/ 09/ 86) 11, 186
Freedom (12/ 16/ 86) 7,000

Tot al 24,186

Uni dentifi ed deposits-1987
None - 0 -

Uni dentified deposits-1988
Account (Date of deposit)

Freedom (03/ 21/ 88) $2, 200
Tucker (09/07/88) 2,200
Tot al 4,400

Anpbunt s conceded by respondent

Uni dentified deposits
Account (Date of deposit)
Tucker (09/ 30/ 85) $154

Uni dentified deposits-1986
Account (Date of deposit)

Ledger (08/01/86) $9, 038
Ledger (08/ 15/ 86) 41, 003
Tot al 50, 041

Uni denti fi ed deposits-1987
None - 0 -




Uni dentified deposits-1988
Account (Date of deposit)
Freedom ( 03/ 24/ 88)

Anpbunts in dispute

Uni dentified deposits-1985
Account (Date of deposit)
Tucker (03/12/85)

Uni dentified deposits-1986
Account (Date of deposit)
Freedom ( 05/ 06/ 86)
Ledger (09/ 16/ 86)
Ledger (10/10/ 86)

Tot al

Uni dentifi ed deposits-1987
Account (Date of deposit)
Tucker (04/09/87)

Uni dentified deposits-1988
Account (Date of deposit)
Ledger (07/08/88)
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$33, 000

$59, 000

$300
84,522
300
85,122

$67, 740

$140, 000

SCHEDULE C NATI ONAL LAND COWM SSI ON | NCOVE

Noti ce of deficiency

Nat|. Land Conm ssi ons-1985
Nat|. Land Conmi ssi ons-1986

Anpbunt s conceded by respondent

Nat|. Land Conm ssi ons-1985

$4, 607
598

$4, 607*

*According to respondent’s concession, this is a net amount conposed of
conmi ssion incone received from and comm ssion expenses paid to, Nationa

Land.

Respondent is actually con

el imi nates the $4, 607 adj ust nent
negative adjustnent of $4,266 ($4,607 - $8,873).

Anpbunts in dispute

Nat|. Land Conm ssi ons-1985
Nat|. Land Conm ssi ons-1986

cedi ng conmmi ssion incone of $8,873; which
in the notice of deficiency and results in a

$598
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SCHEDULE C SALE WAX MYRTLE TREES

Noti ce of deficiency

Sal e Wax Myrtle Trees-1985 $400

Anpbunts in dispute

Sal e Wax Myrtle Trees-1985 $400

SCHEDULE E | NCOVE*

Noti ce of deficiency

Schedul e E i nconme- 1987 $3, 888

Anpunts in dispute

Schedul e E i nconme- 1987 $3, 888

*This itemwas not reflected in respondent’s reconciliation schedul es.
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Appendi x D
| TEMS RESPONDENT RELI ES UPON AS
CLEAR AND CONVI NCI NG EVI DENCE OF UNDERPAYNMENT

1985:

Stipul ated | ncone:

lncone Item Anmount

M scel | aneous Sch. C incone $12, 357
Gains fromproperty sales 185, 661
I nterest incone 40, 479
Commi ssi on i ncone 30, 249
Uni dentified deposits 1,700
Total stipulated incone 270, 446

Di sputed | ncone:

lncone Item Anmount

Gin fromsale of Lot 1 in

Susan’'s Lakefront Estate $20, 097
Install ment gain from sal e of

3lots in Florida Fruit Belt Subd. 28, 347
Gin fromsale of installnent note 30, 925
Gain fromsale of Lot 23, H gh Plains 19, 699
Install ment gain from Silver Lake sale 6, 144
Gain fromforecl osure sale of

Citrus County Property 112, 156
Interest incone from Silver Lake nortgage 6,773
Conmi ssi on i ncone 37,500
Rent al incone 1, 250
Uni denti fied deposit 59, 000

Total disputed i ncone 321, 891

Total incone relied upon by respondent (stipulated incone +
di sputed incone): $592, 337

Less reconstructed Schedul e C expenses
(after concessions on brief): $225,301

Less item zed deductions: $22,567

Less personal exenptions: $2,080

Taxabl e i ncone: $342, 389

Tax liability (based on head of household filing status):
$151, 597

Pl us sel f-enpl oynent tax: $4,673

CLAI MED UNDERPAYMENT FOR 1985: $156, 270
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1986:

Stipul ated | ncone:

lncone Item Anmount

M scel | aneous Sch. C incone $27, 019
Gains fromproperty sales 154, 924
I nterest incone 10, 614
Commi ssi on i ncone 32, 357
Uni dentified deposits 24,186
Total stipulated incone 249, 100

Di sputed | ncone:

lncone Item Anmount

Gin fromsale of Tract Ain

Susan’ s Lakefront Estate $21, 097
Gin fromsale of parcel in Gissom Parcels 20, 502
Installment gain from Silver Lake sale 12, 288
Gain fromsale of 62.5 acres in East Lake Vista 92, 502
Gai n from exchange of Arrowhead Lakes Subd.

for Angel - Royse Property 60, 706
Interest incone from Silver Lake nortgage 5, 805
Uni dentified deposits 9,638

Total disputed i ncone 222,538

Total incone relied upon by respondent (stipulated incone +
di sputed incone): $471, 638

Less reconstructed Sch. C expenses
(after concessions on brief): $298, 656

Less item zed deductions: - O -

Less nonitem zed contributions: $48

Less personal exenptions: $2,160

Taxabl e inconme: $170, 774

Tax liability (based on head of household filing status):
$69, 723

Pl us sel f-enpl oynent tax: $5, 166

CLAI MED UNDERPAYMENT FOR 1986: $74, 889
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1987:

Stipul ated | ncone:

lncone Item Anmount

M scel | aneous Sch. C incone $24, 000
Gains fromproperty sales 946, 649
I nterest incone 9,084
Total stipulated incone 979, 733

Di sputed | ncone:

I ncone Item Anmount
Installment gain from Silver Lake sale $24, 577
Interest incone from Silver Lake nortgage 5,488

Total disputed i ncone 30, 065

Total incone relied upon by respondent (stipulated incone +
di sputed incone): $1, 009, 798

Less reconstructed Sch. C expenses
(after concessions on brief): $265,076

Less item zed deductions: $43,561

Less personal exenptions: $3,800

Taxabl e i ncone: $697, 361

Tax liability (based on head of household filing status):
$259, 934

Pl us sel f-enpl oynent tax: $5, 387

Less tax per return: $12,902

CLAI MED UNDERPAYMENT FOR 1987: $252, 419
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1988:

Stipul ated | ncone:

I ncone ltem Anmount

M scel | aneous Sch. C incone $12, 000
Gains fromproperty sales 167, 120
Uni dentified deposits 4,400
Total stipulated incone 183, 520

Di sputed | ncone:

lncone Item Anmount

Gin fromsale of Lots 6-30 in

Susan’'s Lakefront Estate $77, 298
Gain fromsale of 10 acres in East Lake Vista 19, 522
Gain fromsale of Mefford Property 55, 164
Rent received fromlsland Living, Inc. 12,000
Uni denti fied deposit 140, 000

Total disputed i ncone 303, 984

Total incone relied upon by respondent (stipulated incone +
di sputed i ncone): $487, 504

Less reconstructed Sch. C expenses
(after concessions on brief): $301,910

Less item zed deductions: $44, 651

Less personal exenptions: $3,900

Taxabl e inconme: $137, 043

Tax liability (based on head of household filing status):
$39, 035

Pl us sel f-enpl oynent tax: $5, 859

CLAI MED UNDERPAYMENT FOR 1988: $44, 894



