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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Stanley J. Gol dberg pursuant to the provisions of section

7443A(b) (5) and Rul es 180, 181, and 183.! The Court agrees wth

1 Unless otherwi se stated, all section references are to
the Internal Revenue Code in effect at the tinme the petition was
(continued. . .)
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and adopts the opinion of the Special Trial Judge, which is set
forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

GOLDBERG, Special Trial Judge: On August 14, 2000,

respondent issued a notice of final determ nation denying
petitioner’s claimunder section 6404(e) for abatenent of
interest related to petitioner’s 1982 through 1987 taxabl e years.
Petitioner tinely filed a petition with this Court under section
6404(i)2? and Rul es 280 through 2842 to review respondent’s
determ nation

Shortly before the scheduled trial date, respondent filed a
nmoti on under Rule 120(a) for judgnent on the pleadings. The
noti on was taken under consideration, and the trial proceeded on
the nerits.

The only issue for decision is whether respondent abused his

discretion in denying petitioner’s request to abate interest

Y(...continued)
filed, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.

2 Sec. 6404(i) was redesignated sec. 6404(h) by the Victinms
of Terrorism Tax Relief Act of 2001, Pub. L. 107-134, sec.
112(d) (1) (B), 115 Stat. 2435 (2002).

8 Sec. 6404(i), as cited throughout this opinion, was
originally enacted as sec. 6404(g) by the Taxpayer Bill of Rights
2 (TBOR 2), Pub. L. 104-168, sec. 302, 110 Stat. 1457 (1996).

Sec. 6404(g) was redesignated sec. 6404(i) by the Internal
Revenue Service Restructuring & Reform Act of 1998, Pub. L. 105-
206, secs. 3305(a), 3309(a), 112 Stat. 743, 745.
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related to the taxable years 1982 through 1987.
FI NDI NGS OF FACT
Sone of the facts in this case have been stipulated and are
so found. The stipulation of facts and the acconpanyi ng exhibits
are incorporated herein by reference. At the tinme the petition
was filed, petitioner resided in Painesville, Chio.

A. Brief Overview of the Hoyt O gani zati on

From about 1971 through 1998, Walter J. Hoyt |11 (Jay Hoyt)
organi zed, pronoted to thousands of investors, and operated as a
general partner nore than 100 partnerships.* The partnerships
were organi zed to own, breed, and manage cattle. Jay Hoyt was
the tax matters partner (TMP) for a majority of the partnerships
and was also an enrolled agent wwth the Internal Revenue Service
(I RS)

Dating back to the early 1980s, the record-keeping practices
of the Hoyt organization were very poor. During the years at
i ssue, often no records were kept at all. Many of the docunents,
records, and tax returns the Hoyt organization prepared rel ating
to the cattle partnerships were inaccurate, unreliable, and in
many instances falsified. The Hoyt organi zation’s poor record
keeping made the IRS s efforts to exam ne the partnerships

difficult.

4 For a detail ed discussion of the Hoyt organization and
cattl e operations see Durham Farns #1, J.V. v. Conm ssioner, T.C
Menmo. 2000-159, affd. 59 Fed. Appx. 952 (9th Cir. 2003).
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After approximately 1980, the IRS regularly exam ned many of
the partnership returns of the nunmerous Hoyt investor
partnershi ps and the individual returns of their partners.
Bel i eving the partnerships to be abusive tax shelters, the IRS
general ly disallowed the partnership tax benefits that each
i nvestor partnership and its respective partners clained,
resulting in those partnerships’ and partners’ comrenci ng
numer ous cases in the Tax Court.

The Hoyt organization is no stranger to this Court. Since
1989, the Hoyt organi zation’ s investor partnerships have been
involved in Tax Court litigation for tax years from 1977 through

1996. See Durham Farnms #1, J.V. v. Conmi ssioner, T.C. Meno.

2000- 159, affd. 59 Fed. Appx. 952 (9th Gr. 2003); River Cty

Ranches #4, J.V. v. Commi ssioner, T.C Meno. 1999-209, affd. 23

Fed. Appx. 744 (9th G r. 2001); Shorthorn Genetic Engg. 1982-2,

Ltd. v. Conmi ssioner, T.C. Menp. 1996-515; Bales v. Conm ssioner,

T.C. Meno. 1989-568.

On February 12, 2001, Jay Hoyt was convicted in the U S.
District Court for the District of Oregon of 1 count of
conspiracy to commt fraud, 31 counts of mail fraud, 3 counts of
bankruptcy fraud, and 17 counts of noney |aundering. See United

States v. Barnes, No. CR 98-529-J004 (D. O. Feb. 12, 2001),

affd. 47 Fed. Appx. 834 (9th Cr. 2002). He was sentenced to 235
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nmont hs of inprisonnent and ordered to pay restitution to the
victinms of his crines.

B. Crimnal Tax |l nvestigations of Jay Hoyt

After the initial IRS exam nations of the nany cattle
partnershi ps, several crimnal investigations relating to Jay
Hoyt's activities were comenced by the IRS s Crim nal
| nvestigation Division (CID).

From April 23, 1984, until April 21, 1986, CI D conducted an
i nvestigation of Jay Hoyt for allegedly backdating docunents to
enable 12 investor-partners to claiminproper deductions and
credits. On April 21, 1986, CID referred the case to IRS
District Counsel, recomrendi ng prosecution. On July 31, 1986,
the RS District Counsel’s Ofice in Sacranmento, California,
referred the matter to the Departnent of Justice (DQJ) for
prosecution. The DQJ then forwarded the matter to the U S
Attorney’'s Ofice in Sacranento for review and consideration. On
August 12, 1987, the U S. Attorney’'s Ofice declined to prosecute
Jay Hoyt.

On or about July 28, 1989, a nenber of the IRS Exam nati on
Di vi sion team exam ni ng Hoyt partnership returns for the 1983
t hrough 1986 taxabl e years recommended that the CID investigate
Jay Hoyt for allegedly nmaking and/or assisting in fraudul ent or
fal se tax return statenments in connection with his pronotion and

operation of the cattle partnerships. On Cctober 13, 1989, the
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US Attorney’'s Ofice requested that the CID review certain
i nformati on and determ ne whether I RS special agents fromthe C D
should join in an ongoing grand jury investigation of Jay Hoyt
for possible violations of the internal revenue |aws. On October
17, 1989, the CI D accepted the Exam nation D vision' s fraud
referral and commenced an investigation. On Novenber 3, 1989,
the I RS Regi onal Counsel’s Ofice requested that I RS speci al
agents be authorized to participate in the grand jury
investigation. On Cctober 2, 1990, the U S. Attorney's Ofice
ended the grand jury investigation of Jay Hoyt w thout an
i ndi ct ment.
On or about August 31, 1993, the C D comenced an
i nvestigation of Jay Hoyt for possible crimnal violations of the
internal revenue |aws on account of his alleged m srepresentation
of the total nunber and value of purported cattle that the Hoyt
cattle partnerships allegedly owned. The CID closed the
i nvestigation on or about October 7, 1993, w thout a
recomendation that the IRS attenpt to have Jay Hoyt prosecuted.
On or about Septenber 8, 1995, the CI D commenced an
i nvestigation of Jay Hoyt for possible crimnal violations of the
internal revenue laws relating to the all eged shortage of cattle
fromthe Hoyt cattle partnerships. The CID closed this
i nvestigation on Septenber 29, 1995, w thout a reconmendati on

that the IRS attenpt to have Jay Hoyt prosecut ed.
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On at | east four separate occasions, fromApril 1984 through
Sept enber 1995, Jay Hoyt was under crimnal investigation for
violation of the internal revenue |l aws. Respondent never
notified Jay Hoyt that he was under crimnal investigation or
removed himas the TMP of Shorthorn CGenetic Engineering 1985-1
(SCGE) as a result of any of these crimnal tax investigations.

C. Petitioner’'s |Involvenent Wth the Hoyt O gani zati on

Starting in 1985, petitioner began investing in cattle
partnershi ps pronoted by the Hoyt organization. According to the
petition filed in this case, petitioner was a partner in SGCE,

Ti meshare Breedi ng Syndicate, J.V., and Ti neshare Breedi ng

Syndi cate 1987-2. As the interest of which he seeks abatenent in
this case accrued on assessnments of incone tax agai nst petitioner
for tax years 1982 through 1987, solely on the basis of his
participation in SGE during 1985 and 1986, our analysis is
limted to the tax inplications of petitioner’s association with
the SGE partnership only.

Petitioner was a partner in SGE from 1985 through 1996. SCE
was a partnership subject to the provisions of sections 6221
t hrough 6233.°5 On SGE' s 1985 and 1986 partnership tax returns,

Jay Hoyt was designated the TMP.

> The unified partnership audit and litigation provisions
of secs. 6221-6223 were first enacted as part of the Tax Equity
and Fiscal Responsibility Act of 1982, Pub. L. 97-248, sec.
402(a), 96 Stat. 648, and are generally applicable to partnership
t axabl e years beginning after Sept. 3, 1982.
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For the 1985 tax year, SGE issued petitioner a Schedule K-1
Partner’s Share of Inconme, Credits, Deductions, etc., reporting
petitioner’s distributive share of the ordinary loss fromthe
partnership in the anount of $30,270 and property eligible for
investnent credit in the amount of $155,760. On his 1985 Form
1040, Individual Incone Tax Return, petitioner deducted fromhis
total incone the $30,270 of ordinary |oss passed through from SGE
and claimed a $729 general business credit relating to SGE.

After his 1985 inconme tax return was filed, petitioner filed
a Form 1045, Application for Tentative Refund, requesting a
refund of inconme tax for the 1982, 1983, and 1984 tax years.
Petitioner’s refund request was based on carrying back to those
tax years unused general business credits relating to his
distributive share of qualified investnent property from SGE for
1985.

SCGE issued petitioner a Schedule K-1 for 1986, reporting
petitioner’s distributive share of the ordinary loss fromthe
partnership in the amunt of $36,324. On his 1986 individual tax
return, petitioner deducted fromhis total incone the $36, 324 of
ordinary | oss passed through from SGE and cl ai ned an $842 general
busi ness credit relating to SGE that he carried forward fromthe

previ ous year.
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On petitioner’s 1987 individual inconme tax return, he
clainmed a $319 general business credit relating to SCE that he

carried forward fromhis 1985 incone tax return.

D. Respondent’s Exam nation of SCGE for 1985 and 1986

On Decenber 17, 1987, respondent sent a notice of beginning
of adm nistrative proceeding (NBAP) to Jay Hoyt, the TMP of SGE
The notice informed the TMP that respondent was begi nni ng an
exam nation of SGE for the 1985 and 1986 tax years.

On July 20, 1988, respondent sent an NBAP to petitioner
noti fying himthat an exam nati on was begi nning on SCE for the
1985 tax year. On Septenber 12, 1988, respondent sent petitioner
an NBAP relating to SGE for the 1986 tax year.

On February 28, 1989, an examner with the I RS signed Form
4665, Report Transmttal, and Form 4605-A, Exam nation Changes- -
Part ner shi ps, Fiduciaries, Small Business Corporations, and
Donestic International Sales Corporations. Both fornms related to
the RS s exam nation of SGE for the 1985 tax year.

In the Report Transmttal, the exam ner discussed the
difficulties encountered in obtaining SGE's records fromthe TMP.
The exam ner recommended issuing a notice of final partnership
adm ni strative adjustnent (FPAA) because the | ack of adequate
records did not allow respondent to performa normal exam nation,

and the parties were in conpl ete disagreenent over the issues.



- 10 -

On Form 4605- A, the exam ner made exam nation changes to
SGE's 1985 partnership tax return as follows: (1) An adjustnent
reduci ng the partnership’ s ordinary |oss of $952,586 to zero; and
(2) an adjustment reducing the cost or other basis of qualified
i nvestment property from $6, 246,500 to zero.

On May 2, 1989, the sane exam ner signed Form 4665 and Form
4605- A for SGE's 1986 tax year. The Report Transmttal for the
1986 tax year was essentially identical in all material respects
to the report conpleted for the previous year.

On Form 4605-A, the exam ner made exam nation changes to
SGE's 1986 partnership tax return as follows: (1) An adjustnent
reduci ng the partnership’ s ordinary |oss of $1,856,560 to zero;
and (2) an adjustnent reducing paynents to individual retirenent
accounts (I RA) and Keogh accounts totaling $60,000 to zero.

On June 13, 1989, respondent issued an FPAA to petitioner
and Jay Hoyt, as TMP of SGE, relating to the partnership return
filed for the 1985 tax year. |In the Explanation of Adjustnents
i ncluded with the FPAA, respondent adjusted the 1985 cl ai ned
partnershi p expenses totaling $962,586 to zero and adjusted the
val ue of the qualified investnent property clainmed from
$6, 246,500 to zero. The explanation listed 12 reasons why SGE
was “entitled to no itens of ordinary |oss, deduction, credit, or
other itens of tax benefit.” Further, the explanation stated

that the partners of SGE were not entitled to their distributive
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shares of partnership itens reported on the partnership return
for 1985.

On July 2, 1990, respondent issued an FPAA to petitioner and
SGE's TMP relating to the partnership return filed for the 1986
tax year. In the Explanation of Adjustnents included with the
FPAA, respondent made adjustnments to SGE's partnership return
reducing all itens reported during the 1986 tax year to zero.
The followng itens reported on SCGE' s 1986 partnership return
were reduced to zero: (1) Farmincone totaling $123,434; (2)
farm deductions totaling $1,948, 760; (3) guaranteed paynents
totaling $31,234; (4) |IRA paynents totaling $52,000; (5) Keogh
paynents totaling $8,000; and (6) self-enploynment |oss totaling
$1, 825,326. Again, the explanation |isted the various reasons
why SCE was not entitled to the itens reported and why the
partners were not entitled to their distributive shares of those
itens.

E. Litigation Relating to SGE for Tax Years 1985 and 1986

On Septenber 8, 1989, a petition was filed in the Tax Court
at docket No. 22069-89, contesting the determ nations nmade by
respondent in the FPAA for SGE s 1985 tax year. On Cctober 1,
1990, a petition was filed with this Court at docket No. 21954-
90, contesting the determ nations nade in the FPAA for SGE s 1986

tax year.
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By May 1993, the TMPs of many of the Hoyt partnerships had
filed Tax Court petitions. On May 20, 1993, respondent and Jay
Hoyt, acting as TMP, entered into a nenorandum of understandi ng
(MU). The MU outlined a basis for a settlenent of al
outstanding cattle partnership cases pending before the Court for
the 1980 through 1986 tax years. The MU included a basis of
settlenment for the SGE partnership with respect to its 1985 and
1986 tax years.

After menorializing the MU, the parties were unable to
reach an agreenent on settlenent docunents reflecting the terns
outlined in the MOU. As a result, on or about Cctober, 14, 1994,
the parties jointly noved to consolidate several of the cattle
partnership cases, including docket Nos. 22069-89 and 21954- 90,
for trial, briefing, and opinion.

On Novenber 20, 1996, the Court issued its opinion with
respect to the consolidated cases resulting fromthe MOU. See

Shorthorn Genetic Engg. 1982-2, Ltd. v. Conm ssioner, T.C. Meno.

1996-515. The Court held that the settlenent agreenent reflected
in the MU was binding on the parties. Accordingly, on Novenber
27, 1996, the Court entered orders and decisions reflecting its
determ nations with respect to the 1985 and 1986 tax years of
SGE.

On January 29, 1997, the follow ng docunents were filed in

the consolidated cases: (1) A notion for leave to file out of
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time a notion to vacate; (2) a notion for leave to file out of
time a notion for reconsideration of findings of fact and
opinion; and (3) a request for a rehearing. On February 4, 1997,
the Court granted both of the notions and the request.

On July 14, 1997, the Court denied (1) the notion to vacate,
(2) the notion for reconsideration of findings of fact and
opi nion, and (3) the request for a rehearing.

F. Assessnent of |Incone Tax and Conputation of |nterest

On February 27, 1998, respondent sent petitioner a Form
4549A- CG I ncome Tax Exam nation Changes, for each of the tax
years 1982 through 1987. For each of those tax years, the form
and attached explanations detailed the adjustnents nade to
petitioner’s individual tax returns and cal cul ated the
deficiencies in each year’s incone tax. |In addition, the
expl anations for each year inforned petitioner that respondent
had determ ned that a part of his underpaynent of tax was
attributable to tax-notivated transactions as defined in section
6621(c).® The 1982 through 1987 adjustnments nmade to petitioner’s

tax returns were based on his participation in SGE during the

6 The Omi bus Budget Reconciliation Act of 1989 (OBRA)
Pub. L. 101-239, sec. 7721(b), 103 Stat. 2399, repeal ed sec.
6621(c). This repeal was effective for returns the due date for
whi ch (determ ned wi thout extensions) is after Dec. 31, 1989.
See OBRA sec. 7721(c), 103 Stat. 2400.
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1985 and 1986 tax years and the holding in Shorthorn Genetic

Engg. 1982-2, Ltd. v. Conm Sssioner, supra.

On the basis of the disallowed tax benefits clainmed by
petitioner relating to SGE, respondent assessed incone tax
deficiencies against petitioner in the anounts determ ned for
each year in each Form 4549A-CG  The tax years, the assessnent
dates, and the anmounts of inconme tax deficiencies assessed

petitioner are as follows:

Tax Year Assessnent Date Assessnent Anpunt
1982 4-6-1998 $3, 183
1983 4-6-1998 4, 483
1984 4-6-1998 5, 863
1985 4-6-1998 6, 861
1986 4-6-1998 9, 697
1987 3-30-1998 319

Respondent prepared an Interest and Penalty Detail Report
for each tax year from 1982 through 1987 based on the total
anount of incone tax assessed and the applicable interest rates
determ ned pursuant to section 6621. Each report shows in detai
the conmputations used to determ ne the anmount of interest on
petitioner’s inconme tax deficiencies. The tax year of each
deficiency, the dates during which the interest accrued, and the

total amount of interest calculated are as foll ows:

Dat es | nterest Accrued Total Anmpunt
Year From To of I nterest
1982 4-15- 1986 3-26-2001 $12,984.50
1983 4-15- 1986 3-26-2001 18, 361. 00
1984 4-15- 1986 3-26-2001 24, 013. 15

1985 6- 9- 1986 3-26- 2001 27,474. 28
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1986 4-15-1987 3-26- 2001 34,547. 54
1987 4-15-1988 3-26- 2001 14. 91

As a result of petitioner’s making a deposit in the nature of a
cash bond in the anpunt of $197,000 on March 26, 2001, respondent
stopped interest fromaccruing on that date.

G Petitioner’'s Interest Abatenent C aim

On June 3, 1998, petitioner initiated correspondence with
respondent requesting an explanation for respondent’s inposing
interest relating to a tax-notivated transacti on pursuant to
section 6621(c). More specifically, petitioner wanted respondent
to provide his basis for determ ning that petitioner’s investnent
in SGE was a tax-notivated transaction. Respondent treated this
letter as an informal claimfor interest abatenent.

On June 22, 1998, respondent denied petitioner’s inform
claimfor abatenent of interest for the 1982 through 1987 tax
years. Respondent stated that tax-notivated interest was
appl i cabl e on account of the abusive nature of the SGE
partnership. In addition, respondent determ ned that there was
no delay or error relating to the perfornmance of a mnisterial
act warranting abatenment of interest. The correspondence from
respondent inforned petitioner that he could request
reconsi deration of respondent’s findings with the I RS Appeal s
Ofice.

On July 22, 1998, petitioner appeal ed respondent’s denial of

the informal interest abatenment claim Specifically, petitioner
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requested an abatenent of all the interest accrued on his
assessed incone tax liabilities for tax years 1982 through 1987.
Petitioner based the request for interest abatenent on his
assertion that the interest accrued because of del ays caused by
enpl oyees of the IRS in performng mnisterial or managerial acts
when conducting the audits of SGE. Further, petitioner argued
for abatenment of the increased section 6621(c) interest because
he cl ai ned that respondent |acked “any factual or |egal predicate
for inmposing tax notivated interest.”

On August 27, 1998, petitioner sent respondent a letter
suppl enmenting his interest abatenent appeal. Petitioner asserted
the sane argunents as those raised in the July 22, 1998, appeal
but acknow edged that for the years prior to 1996 only del ays
caused by mnisterial acts were considered for interest abatenent
cl ai ns.

On Cctober 19, 1998, petitioner sent respondent another
letter further supplenenting his interest abatenent appeal. In
this supplenment, petitioner asserted that respondent’s failure to
renove Jay Hoyt as the TMP of SGE after he was under a crim nal
tax investigation was an error in performng a mnisterial act
that caused delays resulting in the accrual of interest.
Petitioner based this assertion on his claimthat section 6231(c)
and section 301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., 52

Fed. Reg. 6793 (Mar. 5, 1987), require the Conm ssioner to renove
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a TWMP under a crimnal investigation for the violation of
internal revenue | aws.

On July 27, 2000, an associate chief in the Appeals Ofice
approved the recommendati on of an Appeal s officer denying
petitioner’s appeal of the denial of his infornmal interest
abatenent claim In Form 5402-c, Appeals Transmittal Menorandum
and Case Meno, the Appeals officer addressed each of petitioner’s
argunents and determ ned that interest abatenent was not
war r ant ed.

Specifically, the Appeals officer concluded that the
decision to renove a TMP under crimnal investigation pursuant to
section 6231(c) and the corresponding regulation is not a
m ni sterial act, but rather is an act involving the
Comm ssioner’s judgnent and discretion. On the basis of the
determnation that failure to renove Jay Hoyt as the TMP was not
an error or delay in performng a mnisterial act, the Appeals
of ficer recommended that interest not be abated. Further, the
Appeal s of ficer addressed petitioner’s other argunents that
actions taken by respondent showed a pattern of unfair conduct
and concl uded that these clains did not warrant interest
abat enment .

In addition, the Appeals officer made a determ nation that

the increased interest rate pursuant to section 6621(c) was
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correctly determ ned because of petitioner’s involvenent in a
tax-notivated transaction.

On August 14, 2000, respondent issued petitioner a final

determ nation letter disallow ng petitioner’s request for
i nterest abatenent for the tax years 1982 through 1987.
Respondent based the disall owance on the fact that no errors or
delays that nerit interest abatenent were discovered in
respondent’s review of available records and ot her information.
Respondent infornmed petitioner that he could file a Tax Court
petition for a review of respondent’s denial of interest
abatenent if he disagreed with the final determ nation

OPI NI ON

A. The Conm ssioner’s Authority To Abate | nterest

In general, interest on an underpaynent of incone tax begins
to accrue on the due date of the return for the tax and conti nues
to accrue, conpounded daily, until paynent is nmade. See secs.
6601(a), 6622(a).

Pursuant to section 6404(e)(1), as it applies in this case,

t he Conm ssioner may abate the assessnent of interest on: (1)
Any deficiency attributable to any error or delay by an officer
or enployee of the IRSin performng a mnisterial act, or (2)
any paynent of any tax described in section 6212(a) to the extent

that any error or delay in paynent is attributable to the
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officer’s or enployee’s being erroneous or dilatory in performng
a mnisterial act.’

A mnisterial error or delay by an officer or enployee
(wi thout distinction, enployee) of the IRS is taken into account
only if no significant aspect of the error or delay can be
attributed to the taxpayer. Sec. 6404(e)(1). |In addition, only
errors or delays occurring after the IRS has initially contacted
the taxpayer in witing with respect to the deficiency or paynent
are taken into account. 1d. Thus, abatenent of interest for the
peri od between the date the tax return is filed and the date the
Comm ssi oner commences an audit is not permtted under section

6404(e). Sinms v. Conm ssioner, T.C Meno. 1999-414 (citing H

Rept. 99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1, 844).

The tenporary regulations interpreting section 6404(e)
define the term“mnisterial act” as “a procedural or nechani cal
act that does not involve the exercise of judgnent or discretion,
and that occurs during the processing of a taxpayer’s case after
all prerequisites to the act, such as conferences and revi ew by
supervi sors, have taken place.” Sec. 301.6404-2T(b)(1),

Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,

7 Sec. 6404(e) was anended by TBOR 2 sec. 301(a)(1l) and
(2), 110 Stat. 1457, to permt the Conmm ssioner to abate interest
W th respect to an “unreasonable” error or delay resulting from
“managerial” or mnisterial acts. The anendnent applies to
interest accruing with respect to deficiencies for taxable years
begi nning after July 30, 1996. Accordingly, the anmendnent is
i napplicable in the present case.
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1987).8 “A mnisterial act is a nondiscretionary procedural act

that the Conm ssioner is required to perform” Canerato v.

Conmi ssioner, T.C. Meno. 2002-28. In contrast, acts that either

are managerial or arise out of general adm nistrative deci sions
are not mnisterial. [|d. “Abatenment is not available for
manageri al acts during the tax years at question and has never
been avail able for actions or nonactions attributable to general
adm nistrative decisions.” 1d. Further, a decision concerning
the proper application of Federal tax |aw, or other applicable
Federal or State laws, is not a mnisterial act. See sec.

301. 6404-2T(b) (1), Tenporary Proced. & Adm n. Regs., supra.

Even where errors or delays are present, the Conmm ssioner’s
decision to abate interest remains discretionary. See sec.
6404(e)(1). Wen Congress enacted section 6404(e), it did not
intend the provision to be used routinely to avoid paynent of
interest. Rather, Congress intended abatenent of interest to be

used sparingly, only where failure to do so “would be w dely

8 The final regul ations under sec. 6404, as issued on Dec.
18, 1998, contain the sane definition of mnisterial act. See
sec. 301.6404-2(b)(2), Proced. & Adm n. Regs. The final
regul ations generally apply to interest accruing on deficiencies
or paynents of tax described in sec. 6212(a) for taxable years
begi nning after July 30, 1996. See sec. 301.6404-2(d)(1),
Proced. & Adm n. Regs. Accordingly, as the final regulations are
i napplicable in the present case, sec. 301.6404-2T, Tenporary
Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987),
effective for taxable years beginning after Dec. 31, 1978, but
before July 30, 1996, applies. See sec. 301.6404-2T(c),
Tenporary Proced. & Adm n. Regs, supra.
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perceived as grossly unfair.” H Rept. 99-426, at 844 (1985),
1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208 (1986),
1986-3 C.B. (Vol. 3) 1, 208.

B. Jurisdiction of the Tax Court

The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent authorized by

Congress. Sec. 7442; Naftel v. Comm ssioner, 85 T.C 527, 529

(1985). I n proceedi ngs brought by a taxpayer for a review of the
Comm ssioner’s denial of the taxpayer’s request to abate
interest, as in the present case, the jurisdiction of this Court
islimted solely to a determ nation as to whether the
Comm ssi oner abused his discretion in declining to abate any
portion of the interest under section 6404. See sec. 6404(i);

Vanst one v. Conmi ssioner, T.C. Menp. 2002-133.

“When review ng the Comm ssioner’s determ nation pursuant to
section 6404, our inquiry is a factual one, and we proceed on a

case-by-case basis.” Jacobs v. Conm ssioner, T.C Meno. 2000-

123. Since the Comm ssioner’s power to abate interest involves
t he exercise of discretion, we give the Comm ssioner’s

determ nati on due deference. Wodral v. Conmm ssioner, 112 T.C.

19, 23 (1999). W review the Comm ssioner’s determ nation not to
abate interest applying an abuse of discretion standard. See

sec. 6404(i); Canerato v. Conm ssioner, supra.
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The taxpayer bears the burden of proof with respect to
establ i shing an abuse of discretion. Rule 142(a). |In order to
prevail, the taxpayer nust establish that in not abating interest
t he Comm ssioner exercised his discretion arbitrarily,
capriciously, or without sound basis in fact or law. Lee V.

Comm ssioner, 113 T.C 145, 149 (1999); Wodral v. Conm Ssioner,

supra at 23.

As a prerequisite to our review ng the respondent’s actions
for an abuse of discretion, petitioner nmust show that the
assessnment of interest is attributable to some error or delay by
an enployee of the IRS in performng a mnisterial act. Banat v.

Comm ssioner, T.C Meno. 2000-141, affd. 5 Fed. Appx. 36 (2d Grr.

2001). In addition, petitioner nust establish a correl ation
between the alleged error or delay and a specific period over
whi ch interest should be abated as a result of that error or

del ay. Donovan v. Comm ssioner, T.C Menp. 2000-220.

C. \Whether Respondent’s Refusal To Abate Interest From Decenber
17, 1987, to August 31, 1990, Was an Abuse of Discretion

Petitioner argues that errors and delays occurred in the
audit of SGE for the 1985 and 1986 tax years that warrant
i nterest abatenent from Decenber 17, 1987, until August 31, 1990.
Petitioner bases his interest abatenent claimon his contentions

that: (1) Respondent had sufficient information as of the date
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of first contact® to issue the FPAAs, yet del ayed issuing the
FPAAs for alnobst 3 years; and (2) the original 1985 and 1986 tax
year audits were so replete with errors that respondent had to
conpletely reaudit SGE starting in August 1990.

Petitioner’s first claimalleges that through (1) docunent
requests in 1986 related to respondent’s trial preparation in

Bal es v. Commi ssioner, T.C Menp. 1989-568, and (2) respondent’s

i nspection and count of the Hoyt cattle in 1985 and 1986,
respondent obtained and reviewed all the information necessary to
i ssue FPAAs for SCGE s 1985 and 1986 tax years by 1987.

Petitioner concludes that delays in performng a mnisterial act
occurred during the audits because the 1985 and 1986 FPAAs were

i ssued well after 1987. However, petitioner has failed to show

t hat respondent’s issuance of FPAA's after 1987 constituted del ay
in the performance of a mnisterial act.

It appears that petitioner considers hinself entitled to the
relief sought nerely because of the tinme that transpired fromthe
date the audits began until the dates the FPAAs were issued. The
mere passage of time, however, does not establish error or del ay

in performng a mnisterial act. Hawksley v. Conm ssioner, T.C

Meno. 2000- 354.

°® Respondent’s first contact with petitioner for purposes
of sec. 6404(e) was Dec. 17, 1987, the date that respondent sent
the notice of beginning of adm nistrative proceeding (NBAP) to
the tax matters partner for the 1985 tax year.
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Determ ning the precise date on which to i ssue an FPAA
requi res the exercise of judgnment and discretion on the
Comm ssioner’s part. The Conm ssioner’s determ nation of when to
i ssue an FPAA depends on various factors, including but not
limted to: (1) The nature and persuasiveness of the evidence
gat hered during the exam nation; (2) the |evel of cooperation
received fromthe taxpayer; (3) the legitinmacy of the information
received during the exam nation; (4) the likelihood of obtaining
addi ti onal evidence from other sources; (5) the inpact of
recently decided litigation dealing with simlar issues; (6) the
i npact of a crimnal tax investigation involving the taxpayer;
(7) the recommendations set forth in the exam ner’s Report
Transmttal; and (8) an overall evaluation of the evidence to
determ ne whether the record supports the adjustnents.
Accordingly, respondent’s determ nation of when to issue the
FPAAs was not a mnisterial act. See sec. 301.6404-2T(b) (1),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987). Respondent’s decision of how and when to work on these
cases, based on an evaluation of his entire caseload and his
wor kl oad priorities, was not a mnisterial act. See Jean v.

Conmi ssioner, T.C. Menp. 2002-256.

Contrary to petitioner’s claimthat respondent had all the
records sufficient to issue the FPAAs in 1987, the facts reveal

that respondent’s difficulty in obtaining accurate records during
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the audits hindered the audit process. The record al so
establishes that respondent believed the partnerships were

abusi ve tax shelters. Such delay in conpleting an exam nation
because of the difficulties in obtaining docunentation or because
of the Comm ssioner’s suspicion of fraud does not prove that the

Comm ssi oner was erroneous or dilatory in performng mnisterial

acts. Banat v. Conm ssioner, supra. Accordingly, issuing the
FPAAs after 1987 was not a delay in performing a mnisterial act.
Petitioner’s second claimalleges that the audits of SGE for
1985 and 1986 were so replete with errors that the audits had to
be conpletely redone. Petitioner asserts that four of
respondent’s agents were assigned to District Counsel in August
1990 to reaudit SGE for 1985 and 1986.
Wiile the parties have stipulated that the four agents were
assigned to District Counsel to assist in trial preparation of
t he Hoyt investor partnerships docketed Tax Court cases for the
1980 through 1986 taxabl e years, petitioner argues that the
agents’ work was not limted to trial preparation and appeared to
be work traditionally done at the audit stage. Petitioner
concl udes that the existence of the “second” audit is “sufficient
evidence that the first audit was replete with errors.”
Petitioner’s conclusion is without nerit. H's argunent fails to

specify an error or delay in performng a mnisterial act.
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The entire record establishes that the four agents were
assigned to District Counsel to assist in trial preparation
relating to the Hoyt investor partnershi ps docketed Tax Court
cases contesting the determ nations nmade in the FPAAs.

Petitioner has failed to show that respondent perfornmed the
functions of traditional audit work during trial preparation. 1In
any event, no conclusion can be drawn fromthe work perforned
during the trial preparation that the 1985 and 1986 SGE audits
were replete with errors because of respondent’s bei ng erroneous
or dilatory in performng any mnisterial act.

Since we have rejected both of petitioner’s clainms described
above, finding that he failed to establish any error or delay by
respondent in performing a mnisterial act, we hold that
respondent’s failure to abate interest from Decenber 17, 1987
until August 31, 1990, was not an abuse of discretion.

D. Whether Respondent’'s Refusal To Abate |Interest From October
17, 1989, to Decenber 31, 1998, WAs an Abuse of Discretion

Petitioner contends that interest should be abated from
Cctober 17, 1989, until Decenber 31, 1998, because respondent’s
failure to renove Jay Hoyt as the TMP of SCE after he was under a
crimnal tax investigation was an error in performng a
mnisterial act. Petitioner argues that Jay Hoyt’s renoval as
TMP was required by the interrelationship of section 6231(c),

section 301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., 52 Fed.
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Reg. 6793 (Mar. 5, 1987), and section 301.6231(a)(7)-1(1)(1)(iv),
Proced. & Adm n. Regs.

Qur understanding of petitioner’s argunent is based on the
followi ng progression: (1) Pursuant to section 6231(c)(2), the
Secretary is granted discretion by Congress to prescribe
regul ati ons concerning the special enforcenent areas enunerated
in section 6231(c)(1); (2) this discretion allows the Secretary
to pronul gate regul ations to determ ne when treating itens as
partnership items will interfere wwth the effective and efficient
enforcenent of the internal revenue |laws; (3) once such a
determ nation is nade by the Secretary, it is mandatory that a
partner’s partnership itens be treated as nonpartnership itens,
sec. 6231(c)(2); (4) by regulation, the Secretary has determ ned
that “The treatnment of itens as partnership itens with respect to
a partner under crimnal investigation for violation of the
internal revenue laws relating to incone tax will interfere with
the effective and efficient enforcenent of the internal revenue
| aws”, sec. 301.6231(c)-5T, Tenporary Proced. & Adm n. Regs.,
supra; (5) the regulation requires that notice be sent to the
partner that his partnership itenms will be treated as
nonpartnership itens, id.; and (6) therefore, at the initiation
of a crimnal investigation of a TMP, it is mandatory that (a)
the partner’s partnership itens beconme nonpartnership itenms, (b)

the partner be sent notice, and (c) the partner be renoved as TMP
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pursuant to section 301.6231(a)(7)-1(1)(1)(iv), Proced. & Adm n.
Regs.
While this Court and Court of Appeals for the Ninth Crcuit
have interpreted the interaction of section 6231(c) and section
301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., supra, in

Phillips v. Comm ssioner, 114 T.C. 115 (2000), affd. 272 F.3d

1172 (9th G r. 2001), petitioner contends that his argunent is

di stingui shable, and, therefore, Phillips does not control. The
taxpayer in Phillips argued that section 301.6231(c)-5T,

Tenporary Proced. & Adm n. Regs., supra, was invalid and/or that
t he Comm ssi oner abused his discretion by not issuing the notice.
However, while acknow edging that the statute and regul ati on were
held valid in Phillips, petitioner argues that the regulation
cont ai ns | anguage requiring the Conm ssioner to send notice at
t he commencenent of a crimnal investigation. He asserts that
t he Comm ssioner has no discretion in sending the notice, and
failure to do so is an error in performng a mnisterial act. He
further attenpts to distinguish his case fromPhillips by
asserting that abuse of discretion concerning the regulation is
not an issue in the instant case.

In sum petitioner asserts that the | anguage of section
6231(c) and section 301.6231(c)-5T, Tenporary Proced. & Adm n.
Regs., supra, taken together, required respondent to notify Jay

Hoyt that his partnership itenms would be treated as
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nonpartnership itens at the commencenent of a crim nal

i nvestigation against him Petitioner further asserts that since
respondent could exercise no judgnment or discretion in issuing
the notice once the crimnal investigation of Jay Hoyt began, the
procedure in the regulation requiring notification is a

m nisterial act. Accordingly, he concludes that respondent’s
failure to send the required notification to Jay Hoyt was an
error in performng a mnisterial act that contributed to the
accrual of interest.

Petitioner asserts that had respondent notified Jay Hoyt on
Cctober 17, 1989, the date of the first crimnal investigation of
Jay Hoyt after the first contact by respondent relating to the
audit of SGE, !° petitioner would have becone aware of Jay Hoyt’'s
fraud and coul d have nmade inforned deci sions about the SCE
deductions and credits he clained. Further, petitioner clains
that respondent’s failure to send Jay Hoyt the notification
conceal ed Jay Hoyt’'s fraud until Decenber 31, 1998, the date
petitioner alleges that investors had sufficient information
concerning the fraud. On the basis of these clains, petitioner
requested that respondent abate interest from Cctober 17, 1987,
until Decenber 31, 1998. He contends that respondent’s failure

to abate interest for this period was an abuse of discretion.

10 Respondent’s first contact with petitioner for purposes
of sec. 6404(e) was Dec. 17, 1987. See supra note 9.
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Contrary to petitioner’s assertion that Phillips is
di stingui shable fromthe instant case, we find that Phillips is

controlling in all pertinent respects.

Petitioner attenpts to limt Phillips to a nmere
determ nation that section 301.6231(c)-5T, Tenporary Proced. &
Adm n. Regs., supra, was a valid regulation. However, this Court

in Phillips v. Comm ssioner, supra at 129, went well beyond that

sol e determ nation, stating:
Pursuant to the provisions of section 301.6231(c)-5T,
Tenporary Proced. & Adm n. Regs., supra, the
commencenent of a crimnal tax investigation of a
partner in a TEFRA partnership does not necessarily or
imredi ately interfere wwth the effective and efficient
enforcenent of the internal revenue |aws and require
the treatnment of partnership itens as nonpartnership
itenms in every situation. [Enphasis added.]
From t he above | anguage in Phillips, it is clear that section
301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., supra, does not
require the Comm ssioner to treat partnership itens as
nonpartnership itens at the commencenent of every crimnal tax
i nvestigation of a partner. Accordingly, the Comm ssioner has
di scretion to determ ne in which instances a crim nal
investigation interferes with the effective and efficient
enforcenment of the internal revenue | aws.
In affirmng this Court in Phillips, the Court of Appeals
for the Ninth Crcuit addressed the principal issue of whether a
crimnal tax investigation of a TMP “does, or nust, end the TMP s

power to act for a partnership.” Phillips v. Conm ssioner, 272
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F.3d at 1173. The Court of Appeals held that pursuant to section
301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., supra, a
crimnal tax investigation of a TMP does not inpose an obligation
on the Comm ssioner to treat partnership itens as nonpartnership
items. 1d. at 1176. Further, the Court of Appeals held that the
regulation in question “vests discretion in the Conm ssioner to
notify a partner that he or she is under crimnal investigation”
and that “Until such notice is given, partnership itens remain
partnership itens.” 1d. (enphasis added.)

In Phillips, the Tax Court and the Court of Appeals both
held that section 301.6231(c)-5T, Tenporary Proced. & Adm n.
Regs., supra, is not a mandatory regulation requiring the
Comm ssioner to act in every instance of a crimnal tax
i nvestigation, as petitioner asserts. To the contrary, the
regul ation at issue vests discretion in the Conm ssioner to
determine if and when to notify a partner that he or she is under

crimnal investigation. Phillips v. Conmm ssioner, 114 T.C. at

129, 272 F.3d at 1176.

In the instant case, as in Phillips, respondent did not
provi de Jay Hoyt with notice that he was under cri m nal
investigation. Contrary to petitioner’s argunent, respondent
clearly had no obligation to notify Jay Hoyt of such activity.
Because the act of notifying a partner about a crim nal

i nvestigation pursuant to section 301.6231(c)-5T, Tenporary
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Proced. & Adm n. Regs., supra, involves the exercise of the
Comm ssioner’s discretion and is not a mandatory procedure, the

act of notification is not a mnisterial act. See Canerato V.

Comm ssioner, T.C Menp. 2002-28 (defining mnisterial act as a

nondi scretionary procedural act); sec. 301.6404-2T(b) (1),
Tenporary Proced. & Adm n. Regs., supra (sanme). Therefore
respondent’s failure to send Jay Hoyt notice of the crim nal
investigation was not an error in performng a mnisterial act.
Because there was no error in performng a mnisterial act,
we hold that respondent’s failure to abate interest from Cctober
17, 1987, until Decenber 31, 1998, was not an abuse of
di scretion.

E. Petitioner’'s O ains That Respondent’s Deni al of |nterest
Abat ement WAs an Abuse of Discretion

Petitioner sets forth various assertions that respondent
failed to (1) provide discoverabl e docunents, (2) adequately
investigate his interest abatenent claim and (3) provide a
sufficient explanation for denying the claim Petitioner nmakes
these argunents in an attenpt to establish that respondent’s
decision not to abate interest was an abuse of discretion.

Because we have held that petitioner failed to establish an
error or delay by an enployee of the IRSin performng a

mnisterial act, we reject petitioner’s argunents that the
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i nterest abatenment denial was an abuse of respondent’s

di scretion. See Banat v. Conm ssioner, T.C. Mnp. 2000-141.

On the basis of the conclusions herein, respondent’s notion
for judgnent on the pleadings is deened noot.
To reflect the foregoing,

An order denyi ng respondent’s

notion, as supplenented, will be

i ssued, and decision will be

entered for respondent.




