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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency of $459
in petitioner’s 1996 Federal income tax. Unless otherw se
indicated, all section references are to the Internal Revenue

Code in effect for the year in issue.
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After concessions,! the only issue for decision is whether
petitioner has an overpaynent of tax for 1996 related to a
distribution fromhis individual retirenment account (I|RA)

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Anchorage, Al aska.

In a letter dated Novenber 3, 1995, Key Bank inforned
petitioner that, because he had reached the age of 70% he was
required to start taking withdrawals fromhis IRA. On Novenber
20, 1995, petitioner responded with instructions for the bank to
mai |l hima check for the m ni numw t hdrawal anount.

In 1996, petitioner mstakenly signed a formto close out
his | RA as of Decenber 31, 1996. On Decenber 31, 1996, Key Bank
cl osed petitioner’s I RA account and sent petitioner the entire
bal ance.

Petitioner reported his entire 1996 | RA distribution on his
tinmely 1996 inconme tax return (1996 return) and paid tax on it.

Petitioner did not roll over this distribution into another |RA

! Respondent concedes every issue raised in the statutory
noti ce of deficiency, and petitioner concedes his claimfor an
overpaynent related to interest on savings bonds.
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Petitioner tinely amended his 1996 return to claima refund
for the tax associated with the 1996 IRA distribution. 1In the
answer, respondent denied petitioner’s claimfor overpaynent.
OPI NI ON
In years where this Court has jurisdiction to redetermne a
t axpayer’s deficiency, we also have jurisdiction to decide
whet her the taxpayer has nmade an overpaynent of income tax. Sec.

6512(b)(1); Wnn-Dixie Stores, Inc. & Subs. v. Conm ssioner, 110

T.C. 291, 295 (1998). Respondent issued a notice of deficiency
for 1996, and petitioner filed a tinely petition with this Court
contesting respondent’s determ nations. Accordingly, we have
jurisdiction to decide whether petitioner has an overpaynent for
1996.

Petitioner contends he has 3 years to anend his return to
roll over his IRA to claima refund of the taxes paid on his IRA
distribution, and to report his “correct” mninumdistribution.
Section 6511(a), however, provides the period of limtations for
filing a claimfor credit or refund of an overpaynent of any tax.

CGenerally, distributions fromIRAs are includable in the
distributee’s income in the year of distribution as provided in

section 72. Sec. 408(d)(1); Schoof v. Conmm ssioner, 110 T.C 1,

7 (1998). Section 408(d)(3) provides an exception to this rule
for “rollover contributions”. To qualify as a rollover

contribution, an IRA distribution nmust be rolled over within 60
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days of receipt.? Sec. 408(d)(3); Smthsi v. Conm ssioner, T.C

Meno. 1981-652; Handy v. Commi ssioner, T.C Meno. 1981-411.

Petitioner argues that the Internal Revenue Service (IRS)
District Director advised himto file an anended return so that
petitioner could roll over his IRA. On May 23, 1997, petitioner
wote a letter to the District Director of the IRS in Seattle,
Washi ngton, explaining that petitioner nade a m stake cl osi ng out
his I RA and requesting authorization to roll over the IRA
wi t hdrawal even though nore than 60 days had passed since the
distribution. This letter contains a handwitten note at the
bottom “M. Metcalf: I'mreturning this information after
talking to you today. You plan to file a 1040X for 1996.

Thanks. M. Johnson 915215.”

This note did not advise petitioner to file an anended
return; it merely acknow edged the fact that petitioner intended
to file an anended return. Even if the IRS had advi sed
petitioner to file an anmended return, the possibility that
petitioner may have received incorrect advice does not alter the

60-day rule. See Smithsi v. Comm ssioner, supra.

The present case involves the failure to satisfy a
fundanmental elenent of the statutory requirenents for an | RA

roll over contribution--nanely, the failure to tinely roll over

2 Any anount, however, that was required to be distributed
to petitioner because he had reached age 70%2 woul d be ineligible
for rollover treatment. Sec. 408(d)(3)(E)
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the distribution within 60 days. Neither the Code nor the

regul ations provide relief fromtaxation of the anount
distributed to petitioner froman IRA but not tinely rolled over.

See Wod v. Conm ssioner, 93 T.C. 114, 119 (1989). Although we

are synpathetic to petitioner’s plight, we hold that the IRA
distribution to petitioner in 1996 is includable in his 1996
i ncone. Accordingly, petitioner’s claimfor overpaynent is
deni ed.
In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or without nerit.
To reflect the foregoing,

Deci sion will be entered

finding no deficiency or

over paynent .




