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MVEMORANDUM OPI NI ON

HALPERN, Judge: By notice of deficiency dated April 10,
2003, respondent determ ned deficiencies in petitioners’ Federal
i ncome taxes for 1999 and 2000 in the anmounts of $96, 925 and

$78,578, respectively. Petitioners assign error to respondent’s
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determ nati ons, and anong the issues we nust decide is petitioner
Deborah E. Moore's (Mbore’s) nenbership interest during the years
inissue in the Surgery Center of Ceorgia, LLC (Surgery Center),
a Ceorgia limted liability conpany. In support of their claim
that, prior to 2000, Moore’s interest in Surgery Center did not
exceed 2 percent, petitioners offer two exhibits (collectively,
the exhibits), marked by the Court as Exhibits 103-P and 104-P,
and the anticipated testinony of attorney Janmes P. Kelly (Kelly),
evi denced by his affidavit (the Kelly affidavit), dated June 14,
2004. Both the exhibits and the Kelly affidavit have been pl aced
under seal. W nust resolve a claimof privilege raised by
United Surgical Partners International, Inc., a Del aware
Corporation (International), on behalf of Surgery Center, now a
subsidiary of International’s, with respect to the exhibits and
the anticipated testinony of Kelly.

Backgr ound

By order dated May 20, 2004 (the order), we set forth the
procedures for International to follow in raising any claim of
privilege. Pursuant to the order and Rule 103, Tax Court Rul es
of Practice and Procedure, International (an affected person,
wi thin the neaning of the Rule) noves (the notion) that the Court
enter a protective order shielding Surgery Center fromintrusion
upon privil eged communi cati ons between Surgery Center and Kelly,

Surgery Center’s counsel. Specifically, International asks the



- 3 -
Court to prohibit: (1) the adm ssion of the exhibits, which it
clainms contain privileged communi cati ons between Kelly and
Surgery Center; (2) the anticipated testinony of Kelly (as
evidenced by the Kelly affidavit) regarding privil eged
communi cati ons between himand Surgery Center, including any
testimony concerning the contents of the exhibits; and (3) al
other testinony or witten material containing matters protected
by the attorney-client privilege or work product doctrine.

In support of the notion, International argues that, as the
parent conpany of Surgery Center, it is asserting on behalf of
Surgery Center’s present nmanagenent (New Managenent) Surgery
Center’s attorney-client privilege, which, with respect to the
information International asks be protected, New Managenent does
not now waive (nor has it ever waived). International further
argues that there is no evidence that any predecessor hol der of
Surgery Center’s privilege waived that privilege with respect to
such information. International supports the notion with a
menor andum of law, an affidavit of Jason B. Cagle (the Cagle
affidavit), general counsel for International, and a second
menor andum of |aw (the reply nmenorandun), which is in response to
petitioners’ reply to the notion (the reply).

By the reply, petitioners object to the notion. Petitioners
identify four issues: (1) whether evidence of ownership interests

inalimted liability conpany is subject to the attorney-client
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privilege; (2) whether, as between partners in a joint venture,
the attorney-client privilege attaches to advice to those
partners; (3) whether, prior to the trial of this case, Surgery
Center waived the privilege; and (4) whether Dr. Joffe, at one
time majority owner of Surgery Center and its manager, by his
testinmony in this case, inpliedly waived the privilege.

Respondent has taken no position on the claimof privilege
and retains his right to object to the exhibits and any testinony
of Kelly.

The Court has made an in canera inspection of the exhibits
and Kelly affidavit.

Di scussi on

To di spose of the notion, we nust answer the follow ng
questions: (1) Wuld adm ssion of the exhibits and the Kelly
testinony disclose a privileged communi cati on between client and
attorney; (2) assumng it would, who has held, and who now hol ds,
the privilege; and (3) has the privil ege been wai ved?

Attorney-Client Privileqge

In Bernardo v. Conm ssioner, 104 T.C. 677, 682 (1995), we

provi ded the follow ng pertinent sumary:

The attorney-client privilege “applies to
communi cations made in confidence by a client to an
attorney for the purpose of obtaining | egal advice, and
al so to confidential communications nmade by the
attorney to the client if such comruni cations contain
| egal advice or reveal confidential information on
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which the client seeks advice.” Hartz Muntain | ndus.
v. Comm ssioner, 93 T.C 521, 525 (1989) (citing Upjohn
Co. v. United States, 449 U. S. 383, 389 (1981)).

Di sclosure of a privileged communi cati on may
result in a waiver of the attorney-client privilege.
Id. The party asserting the attorney-client privilege
must prove that it has not waived the privilege. 1d.

* * %

Wul d admi ssion of the exhibits and the Kelly testinony disclose
a privileged communi cati on between client and attorney?

We have exam ned the exhibits and have no doubt that they
di scl ose communi cations to an attorney (Kelly) for the purpose of
obtaining |l egal advice. That is apparent fromthe face of the
exhibits (each of which is a letter fromKelly) and is not
seriously chall enged by petitioners. Wile nothing in the Cagle
affidavit declares that those conmunications were nmade in
confidence, Exhibit 103-P carries the |egend: “Confidentiall,]
Attorney-Cient Conmunication”; and Exhibit 104-P carries the
| egend: “Confidential[,] Attorney/Client Privilege”. W think it
a fair inference, and we find, that the comuni cations underlying
each letter, and the letters thenselves, were intended to be in
confi dence.

Nevert hel ess, petitioners claimthat the exhibits contain
references to Kelly’s understanding, as of the dates of the
exhibits, of the various ownership interests (percentages) in
Surgery Center. Petitioners argue: “The [attorney-client]
privilege sinply does not apply to routine business transactions

di scl osed to outsiders or business records necessary for the
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preparation of the tax return.” It is true that conmunications
to an attorney not both in confidence and for the purpose of
obt ai ning | egal advice are not protected by the attorney-client

privilege. See, e.g., Inre Gand Jury Investigation, 842 F.2d

1223, 1224 (11th Cr. 1987) (“Courts generally have held that the
preparation of tax returns does not constitute |egal advice
within the scope of that privilege.”). Nevertheless, if a client
expects that his communication to an attorney for the purpose of
obtaining legal advice will remain confidential, the privilege
not to have that communication disclosed applies notw thstandi ng
that the comruni cati on contains nonconfidential information.
Professor Paul R Rice, in his treatise, Attorney-Cient
Privilege in the United States, describes the general rule as
fol |l ows:

The comruni cation fromthe client to the attorney nmay

contai n nonconfidential information such as business

information, public or technical information, or pre-

exi sting docunents that were not created for the

pur pose of comunicating with the attorney. This is

not relevant to the point of whether confidentiality

can reasonably be expected in the communi cations that
contain the information.

Rice, Attorney-Client Privilege in the United States, sec. 6:2,

at 9-11 (2d ed. 1999). See, e.g., Natta v. Zletz, 418 F.2d 633,

637 (7th Cr. 1969) (“It is also inmmterial that sonme of them

[letters] refer to technical or public information.”); Cuno, Inc.

v. Pall Corp., 121 F.R D. 198, 202 (E.D.N. Y. 1988) (“The fact

that the subm ssions exclusively contain technical data is not
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controlling.”); Byrnes v. IDS Realty Trust, 85 F.R D. 679, 683

(S.D.N.Y. 1980) (“[T]hat the [technical] information in these
docunents was not necessarily confidential [,] ‘that is, known
only to the client’'[,] does not defeat the privilege as |ong as
the communication is made in confidence.”).

Adm ssion of the exhibits and of any testinony of Kelly
regarding the contents of the exhibits would disclose a
privileged communi cati on between client and attorney.

G ven the existence of privileged conmmuni cati ons, who has held,
and who now holds, the privil ege?

Fromthe Kelly affidavit, we conclude that, with respect to
the |l egal advice contained in the exhibits, Kelly believed his
client to be Surgery Center, and only Surgery Center, and we find
that his client was Surgery Center. As stated, Surgery Center is
a Georgia limted liability conpany, and a nenber of a Georgia
limted liability conpany is considered a person separate from

the conpany. Yukon Partners, Inc. v. Lodge Keeper G oup, Inc.,

572 S.E. 2d 647, 651 (Ga. Ct. App. 2002).

International admts that Georgia courts have not addressed
whet her an attorney who represents a limted liability conpany
al so represents the individual nmenbers of the conpany.
| nt ernati onal argues, however, that Ceorgia law largely is in
accord with Federal |aw on the question of who hol ds, and hence
has the power to assert or waive, a corporation s attorney-client

privilege. Conpare Zielinski v. Corox Co., 504 S. E 2d 683, 685
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(Ga. 1998) (“the corporate attorney-client privilege belongs to
the corporation, not to an officer or enployee of the

corporation”) with Comodity Futures Trading Comm. Vv. Weintraub,

471 U. S. 343, 348-349 (1985) (“for solvent corporations, the
power to waive the corporate attorney-client privilege rests with
the corporation's managenent”). By analogy to a corporation,
International argues that, when a limted liability conpany makes
a confidential communication to an attorney for the purpose of
obtaining | egal advice, the privilege to prohibit disclosure of

t hat communi cation belongs to the conpany and not to its nenbers.
By further analogy to the corporate situation, Internationa
argues that only nmanagenent has the authority to assert that

privilege. See Commopdity Futures Trading Conmm. v. Weintraub,

supra (managenent’s power to waive solvent corporation’s
attorney-client privilege is normally exercised by its officers
and directors).

The Georgia Limted Liability Conpany Act all ows managenent
of the business and affairs of alimted liability conpany to be
vested in one or nore managers, to the exclusion of the nenbers.
See Ga. Code Ann. sec. 14-11-304 (2003). W have in evidence the
operating agreenent of Surgery Center (the operating agreenent).
The operating agreenent vests managenent of the conpany in a
si ngl e manager [Manager], who, to the exclusion of the nmenbers,

is given the power and authority on behalf of the conpany “to do
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and performall acts as may be necessary or appropriate to the
conduct of the Conpany’s business as permtted [by |aw].”
Specifically, the Manager “shall have exclusive, full and
conplete authority, power and discretion to manage and control

t he busi ness, affairs and Properties of the Conpany, to nake al
deci sions regarding those matters and to performany and all acts
or activities customary or incident to the managenent of the
Conpany’ s business.” Accordingly, we believe that the Manager
has exclusive authority to assert, or waive, the attorney-client
privilege on behalf of Surgery Center. International argues
that, as evidenced by Waiver of Notice and Right to Purchase,
attached to Exhibit 65-J, Assignnent and Assunption Agreenent,
and a docunent styled “Resignation”, dated July 28, 2000, and
attached as Exhibit Cto the reply nmenorandum Dr. Joffe was
Manager of Surgery Center in 1997, when Kelly authored the
exhibits, and continuing through July 28, 2000 (the date of his
resignation as manager). Petitioners make no argunent to the
contrary, and we so find.

I nternational argues that, at present, on account of the
passage of control of Surgery Center to International, the
authority to assert or waive Surgery Center’s attorney-client
privilege rests with New Managenent, the Manager of Surgery

Center installed by International. See Ranada Franchise Sys.,

Inc. v. Hotel of Gainesville Associates, 988 F. Supp. 1460, 1463
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(N.D. Ga. 1997) (stating: “The authority to assert and waive the
corporation's attorney-client privilege follows the passage of

control of the corporation.” (citing Commodity Futures Trading

Comm. v. Weintraub, supra at 349)). As we understand

petitioners’ response to that argunent, it is that the cited
casel aw does not apply because the “client” communicating with
the attorney here was not Surgery Center but was, collectively,
its menbers (i.e., its “partners”, including More). W have

al ready found that Kelly's client was Surgery Center and
concluded that, in Georgia, a nenber of alimted liability
conpany i s considered a person separate fromthe conpany. W
have al so found that managenent of the conpany was out of the
hands of the menbers. As a nmenber of Surgery Center, in |ight of
the facts before us, More enjoys no privilege (nor may she waive
any privilege) with respect to privileged communi cati ons between
Surgery Center and Kelly, its attorney. W conclude that, at the
present tinme, the authority to assert or waive Surgery Center’s
attorney-client privilege rests with New Managenent.

Has the privil ege been wai ved?

Petitioners argue that any privilege Surgery Center may have
enjoyed with respect to the exhibits has been waived by Surgery
Center’s own actions. Anmong those actions, petitioners |ist
Moore’ s recei pt of the exhibits, the comunication of the “gist”

of the exhibits to Surgery Center’s accountants (and fromthemto
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respondent’s agents during an exam nation of Surgery Center’s tax
returns for 1999 and 2000), and the “di ssem nation” of the
exhibits to respondent. |International responds:

“Even if true, not one of these alleged
di scl osures operates as a waiver of the attorney-client
privilege attaching to M. Kelly' s letters. The reason
is sinple: the privilege belonged at all tinmes to SCG
[ Surgery Center]. Consequently, only the entity
(through the Manager) has the power to effect a waiver.
The actions of SCGs tax matters partner and
accountants could not waive SCGs privilege.

As Professor Rice expresses the general rule:
Wai ver of the attorney-client privilege can be
either express or inplied. Express waivers are |ess
common. More often than not, waivers nust be found by
inplication fromclient conduct that is inconsistent
wi th any reasonable claimof confidentiality and that
woul d make mai ntenance of the privilege unfair. * * *
Rice, Attorney-Client Privilege in the United States, sec. 9:22,
at 56-57 (2d ed. 1999) (footnotes omtted); see, e.g., Hanson v.
AlD, 372 F.3d 286, 293-294 (4th Cr. 2004) (“A client can waive
an attorney-client privilege expressly or through his own
conduct. Inplied waiver occurs when a party claimng the
privilege has voluntarily disclosed confidential information on a
gi ven subject matter to a party not covered by the privilege.”
(Gtation omtted.)). Mbreover:
Regardl ess of whether the client intended to waive
the attorney-client privilege protection by his
conduct, the client’s failure to take reasonable
precautions to preserve the confidentiality of

attorney-client comunications can result in the
destruction of their privileged protection. * * *
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Rice, Attorney-Client Privilege in the United States, sec. 9:23,

at 58-59; see, e.g., Gonez v. Vernon, 255 F.3d 1118, 1131-1132

(9th Gr. 2001) (“[When there has been an involuntary

di scl osure, the privilege will be ‘preserved if the privilege
hol der has made efforts “reasonably designed” to protect the
privilege. * * * Conversely * * * the privilege [wll be
deened] to be waived if the privilege holder fails to

pursue all reasonable nmeans of preserving the confidentiality of
the privileged matter.’”).

Al t hough we have found that the exhibits were confidenti al
communi cations, the confidentiality of the exhibits has been
breached. Respondent attached copies of the exhibits to his
notion to conpel production of docunments, reciting that, anong
ot her docunents, the exhibits were provided to respondent by
Moore (apparently during the discovery phase of this case).

Al t hough petitioners have failed in their prom se nade at trial
to produce affidavits from Surgery Center’s accountants that they
(the accountants) had received copies of the exhibits from
Surgery Center for tax return preparation purposes, petitioners
have attached to the reply copies of Internal Revenue Fornms 5701
and 886-A, both dated Novenber 11, 2002. Those fornms di scuss
proposed adjustnments with respect to Surgery Center’s Federal
incone tax returns for 1999 and 2000. They state that the

“taxpayer’s representative” has stated that certain contenpl ated
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transfers of stock were not conpl eted because of the advice of
attorneys that the contenplated transfers violated “the Stark
laws relating to physicians and the amount of interest they may
own in a hospital.” Although that is not an accurate description
of the exhibits, we think it a fair inference that the attorney
advice being referred to is that contained in the exhibits.
I nternational had the opportunity to challenge that inference in
its reply menorandum but failed to do so, which we think
equi valent to an adm ssion that that inference is fair.

“[Alt the point where attorney-client communi cations are no
| onger confidential, i.e., where there has been a disclosure of a
privileged communi cation, there is no justification for retaining

the privilege.” United States v. Suarez, 820 F.2d 1158, 1160

(11th Gr. 1987). As Professor Rice generalizes the rule: *“The
voluntary disclosure of privileged comrunications to third
parties (who are not agents of either the attorney or the client)
by the client or the client’s authorized agent destroys both the
communi cations’ confidentiality and the privilege that is

prem sed upon it.” Rice, Attorney-Client Privilege in the United
States, sec. 9:27, at 70-71 (2d ed. 1999) (footnotes omtted).

| ndeed: “[D]isclosure of any significant portion of a

confidential comunication waives the privilege as to the whole.”

United States v. Davis, 636 F.2d 1028, 1044 (5th Gr. 1981). An

attorney or other agent of the client may possess the inplied
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authority to waive the attorney-client privilege on behalf of his

client. See, e.g., Inre Von Bulow, 828 F.2d 94, 101 (2d Cr

1987). W believe that, during the course of the Internal
Revenue Service's (I RS s) exam nation of Surgery Center’s incone
tax returns for 1999 and 2000, Surgery Center’s representative

di scl osed sonme or all of the contents of the exhibits to the IRS.
Al t hough we have virtually no information concerning the scope of
that representative’s authority to represent Surgery Center, we
have no reason to believe that he (or she) exceeded the scope of
that authority. W, thus, conclude that he had the authority,
explicit or inplicit, to disclose to the IRS the contents of the
exhibits. Since the IRSis a third party (that is neither an
agent or attorney of Surgery Center’s), such disclosure destroyed
the confidentiality of the exhibits and ended the privil ege

prem sed on such confidentiality.

Alternatively, if the confidentiality of the exhibits had
not been destroyed previously, More’'s disclosure of the exhibits
to respondent during the discovery phase of this case caused such
destruction and ended the privilege. It may be that the
di scl osure was not voluntarily made by Surgery Center, if More
had no authority to nmake that disclosure. Nevertheless, More’s
ready access to the exhibits (Dr. Joffe described her position as
“equi val ent of the president or chief operating officer of the

facility [Surgery Center] in terns of the day to day running”)
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rai ses the question of whether Surgery Center took reasonable
precautions to preserve their confidentiality. The failure to
t ake precautions to preserve the confidentiality of privileged
material can result in the destruction of the material’s
privilege protection. Rice, Attorney-Cient Privilege in the
United States, sec. 9:23, at 58-59 (2d ed. 1999); see, e.g., In

re Horowtz, 482 F.2d 72, 82 (2d Cr. 1973) (“It is not asking

too nuch to insist that if a client wishes to preserve the
privilege * * *  he nust take sone affirmative action to preserve
confidentiality.”). “Wen enployees |eave the client’s

enpl oynent, the client nust take reasonable steps to ensure that
they do not retain the confidential comunications to which they
were given access while enployed.” Rice, Attorney-Cient
Privilege in the United States, sec. 9:23, at 61 (2d ed. 1999);

see, e.g., Bowes v. Natl. Association of Hone Builders, 2004

U S Dist. LEXIS 19622, *32-*36, 2004 W 2203831, *10-*11 (D.D.C
2004) (holding that defendant-corporation had wai ved any
attorney-client privilege to docunents retained by plaintiff, a
former executive of a subsidiary, because, anong ot her things,
def endant had failed to take reasonabl e neasures to preserve
confidentiality even before plaintiff |left subsidiary’ s enpl oy

with docunents); IMC Chens. v. Niro, Inc., 2000 W. 1466495, *27

(D. Kan. 2000) (declining to uphold attorney-client privilege

given “limted, if any, precautions taken by plaintiff to assure
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the confidentiality of the docunments kept by [a former consultant

to the plaintiff]”); Apex Mun. Fund v. NG oup Sec., 841 F. Supp.

1423, 1433 (S.D. Tex. 1993) (refusing to recognize attorney-
client privilege over docunents that the party asserting the
privilege had effectively abandoned to a fornmer enpl oyee).

I nternati onal has nmade no showi ng of any precautions taken to
mai ntain the confidentiality of the exhibits, either generally or
W th respect to departing enpl oyees, such as More. |ndeed, Dr.
Jof fe was Manager of Surgery Center in 1997, when Kelly authored
the exhibits, and continuing through July 28, 2000. He was
available to testify or provide an affidavit as to precautions
taken to insure the confidentiality of the exhibits, but he did
not do so. We think that a fair inference to be drawn from
International’s failure to call Dr. Joffe or provide his
affidavit is that his testinony or declaration would have been

negative to International. See Wchita Term nal Elevator Co. v.

Comm ssioner, 6 T.C 1158, 1165 (1946) (“the failure of a party

to introduce evidence wthin his possession and which, if true,
woul d be favorable to him gives rise to the presunption that if
produced it would be unfavorable”), affd. 162 F.2d 513 (10th Cr

1947); see also United States v. Tory, 52 F.3d 207, 211 (9th G

1995) (simlar). W therefore find that Surgery Center failed to
preserve the confidentiality of the exhibits, with the result

that Moore’s disclosure of the exhibits destroyed the
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confidentiality of the exhibits and ended the privilege prem sed
on such confidentiality.

Concl usi on

Relying on its claimof attorney-client privilege,

I nternational has asked the Court to prohibit: (1) the adm ssion
of the exhibits; (2) the anticipated testinony of Kelly regarding
privileged conmmuni cati ons between himand Surgery Center; and (3)
“all other testinony or witten material containing matters
protected by the attorney-client privilege or work product
doctrine.”

Since disclosure of the exhibits destroyed the
confidentiality of the exhibits and ended the privilege prem sed
on such confidentiality, we shall deny the notion with respect to
adm ssion of the exhibits. W shall |ikew se deny the notion
with respect to any testinony of Kelly concerning conmunications
made to himby Surgery Center and in response to which he
aut hored the exhibits. 1In all other respects, we shall deny the
noti on since there has been no showng that petitioners wish to
i ntroduce any conmuni cations protected by the attorney-client
privilege or work product doctrine.

An appropriate order

will be issued.




