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MVEMORANDUM OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial

Judge Stanley J. Gol dberg, pursuant to Rules 180, 181, and 183.1

1 All Rule references are to the Tax Court Rules of Practice
and Procedur e.
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The Court agrees with and adopts the opinion of the Special Trial
Judge, which is set forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

GOLDBERG, Special Trial Judge: On January 29, 1997,

respondent issued a notice of final determ nation denying
petitioner's claimto abate interest for the taxable year 1992.
The only issue for decision is whether petitioner is entitled to
an abat enment of interest pursuant to section 6404(e).?

Petitioner contends that respondent abused his discretion by
failing to abate assessnents of interest because (1) the incone
that petitioner failed to report on his 1992 Federal incone tax
return did not result frompetitioner's error, (2) respondent
provided himw th m sinformation, and (3) respondent did not
pronmptly audit his inconme tax return for 1992 in |ight of the
di scl osure on the return.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in
Julian, California, when the petition in this case was fil ed.

During 1992, petitioner was enployed as a systens anal yst by

the United States Navy. 1In 1992, the Navy consolidated sone of

its payroll processing centers. As a result of the

2 Section references are to the Internal Revenue Code in
effect for the year in issue.
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consolidation, petitioner failed to receive a conplete and
accurate Wage and Tax Statenment, Form W2 (wage statenent), for
the year 1992. Instead, petitioner received two wage statenents
fromhis enployer. One wage statenment properly reflects the
wages he received prior to the consolidation of the payrol
processing centers. The other wage statenent reflects the wages
of another taxpayer. Petitioner stated that he repeatedly asked
his enployer to provide himwth a corrected wage statenent.

Petitioner and his wife, Rebecca Duncan, tinely filed a
joint Federal incone tax return for 1992 on April 15, 1993. On
their joint 1992 Federal inconme tax return, petitioner and M.
Duncan reported total wages of $51,335.87. This anount failed to
include all of the wages petitioner received in 1992. Petitioner
all eges that he contacted the Internal Revenue Service (IRS)
prior to filing his 1992 Federal income tax return. Petitioner
asserts that an IRS enpl oyee inforned himthat he shoul d include
on his return a statenent indicating that he did not receive an
accurate wage statenent. On their 1992 Federal incone tax
return, petitioner and Ms. Duncan included such a statement. On
their 1992 Federal incone tax return, petitioner and Ms. Duncan
also failed to report interest income in the anount of $5.

On May 10, 1995, respondent sent a letter to petitioner
seeking information about the unreported incone. 1In a letter

dated May 23, 1995, petitioner answered respondent’'s inquiry and



- 4 -
stated that during 1992 his enployer's payroll processing center
had noved and that he did not have an accurate wage statenent
when he filed his income tax return for 1992. Petitioner further
expl ained that he conpleted the 1992 incone tax return to the
best of his ability and that he had requested a corrected wage
st at ement .

On August 2, 1995, respondent sent a letter to petitioner
and Ms. Duncan proposing an incone tax deficiency for 1992. On
August 10, 1995, petitioner again inforned respondent that he had
not received a corrected wage statenment from his enpl oyer and
that when, and if, he received a corrected wage statenent, he
woul d pay the proper tax.

On Cctober 18, 1995, respondent sent petitioner and M.
Duncan a notice that determ ned a deficiency in Federal incone
tax for 1992 in the anmount of $6,958 and an accuracy-rel ated
penal ty under section 6662(a) in the anmobunt of $882. The
deficiency and penalty were based upon an increase in
petitioner's adjusted gross inconme, as well as a resulting
conput ational adjustnent to clained nedi cal expenses. Petitioner
and Ms. Duncan did not file a petition with this Court seeking a
redeterm nation of the deficiency and penalty. Thus, on March
18, 1996, respondent assessed the deficiency in incone tax and
interest due in the amounts of $6,958 and $1, 064, respectively.

The penalty under section 6662(a) was not assessed. Additional
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interest in the anmount of $67.36 was assessed on Septenber 30,

1996.

On Novenber 13, 1996, petitioner filed a claimwth
respondent requesting the abatenent of interest on the ground
that his enployer had failed to provide himwith a correct wage
statenent. On January 29, 1997, respondent issued a notice of
final determ nation denying petitioner's request for abatenent on
the ground that an officer or enployee of the Internal Revenue
Service did not commt any errors or delays that nerited the
abat enent of interest.

Section 6404(e) (1) provides, in pertinent part, that the
Comm ssi oner may abate the assessnment of interest on any
deficiency attributable to any error or delay by an officer or
enpl oyee of the IRS (acting in his official capacity) in
performng a mnisterial act.® For purposes of section
6404(e) (1), an error or delay is taken into account only (1) if
no significant aspect of such error or delay can be attributed to

the taxpayer, and (2) after the IRS has contacted the taxpayer in

8 In 1996, sec. 6404(e) was anended under sec. 301 of the
Taxpayer Bill of Rights 2, Pub. L. 104-168, 110 Stat. 1452, 1457
(1996), to permt respondent to abate interest with respect to an
"unreasonabl e" error or delay resulting from"managerial" and

m ni sterial acts. The new provision applies to interest accruing
Wi th respect to deficiencies or paynents for tax years begi nning
after July 30, 1996. The new provision is not applicable in this
case. See Wodral v. Conmmi ssioner, 112 T.C. 19, 25 n.8 (1999).
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witing with respect to such deficiency or paynent. See sec. 6404(e)(1).

The term"m nisterial act" means a procedural or mnechani cal
act that does not involve the exercise of judgnent or discretion,
and that occurs during the processing of a taxpayer's case after
all prerequisites to the act, such as conferences and revi ew by
supervi sors have taken place. See sec. 301.6404-2T(b)(1),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987) .4

For purposes of section 6404(e), an error or delay is taken

into account only after the IRS has contacted the taxpayer in

witing with respect to such deficiency or paynent. See sec.

6404(e)(1). |In this case, respondent did not contact petitioner
inwiting until May 10, 1995. No error or delay occurred after
this date. 1In fact, petitioners received the notice of
deficiency approximately 5 nonths after respondent contacted them
regardi ng the unreported incone. Therefore, petitioner's
argunents that his enployer failed to provide himwth a proper
Form W2 and that respondent provided himw th msinformation are

unavai ling. These circunstances occurred before May 10, 1995.

4 The final Treasury regul ation under sec. 6404 was issued on
Dec. 18, 1998. The final regulation contains the sanme definition
of mnisterial act as the tenporary regulation. The final

regul ation generally applies to interest accruing on deficiencies
or paynments of tax described in sec. 6212(a) for tax years

begi nning after July 30, 1996. See sec. 301.6404-2(b)(2),

Proced. & Adm n. Regs.
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Petitioner's argunment that the IRS failed to exam ne his

return pronptly in light of the statenent on the returnis

w thout nmerit. W have previously held that this Court is not at
liberty to nodify a period of tinme prescribed by a statute of
[imtations in which the Conm ssioner is authorized to act. See

Foster v. Conmi ssioner, 80 T.C 34, 229 (1983), affd. in part and

vacated in part on another issue 756 F.2d 1430 (9th G r. 1985);

Saigh v. Conm ssioner, 36 T.C. 395, 424-425 (1961). Section 6501

expressly defines the period that respondent is authorized to
assess deficiencies agai nst taxpayers. Petitioners filed their
1992 Federal income tax return on April 15, 1993. Respondent

i ssued the notice of deficiency on COctober 18, 1995. Since the
|atter date is within the 3 years of the forner, the notice of
deficiency was tinely under section 6501(a). The tineliness of
respondent’'s exam nation is not an error for purposes of section

6404(e). 5

5 Sec. 6404(g) provides for a suspension of the inposition of
interest if the taxpayer tinely files a return and the Secretary
fails to provide the taxpayer with notice of liability and a
basis for the liability before the close of the 1-year period
(18-nonth period in the case of taxable years begi nning before
Jan. 1, 2004) beginning on the later of (1) the date on which the
return is filed; or (2) the due date of the return w thout regard
to extensions. See sec. 6404(g). Sec. 6404(g) was added to the
Code by sec. 3305(a) of the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, 112 Stat.
685, 743 (1998). Sec. 6404(g) is effective for tax years ending
after July 22, 1998. Therefore, sec. 6404(g) does not apply to
this case.
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Based on the foregoing reasons, we hold that respondent did

not abuse his discretion when he denied petitioner's request for
abatenent of interest on the deficiency in incone tax for 1992.

To reflect the foregoing,

Deci sion will be entered

for respondent.




