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MVEMORANDUM OPI NI ON

DEAN, Special Trial Judge: Respondent deternmined a

deficiency in petitioner's Federal incone tax of $1,709 for the
t axabl e year 1997. Unless otherw se indicated, section
references are to the Internal Revenue Code in effect for the
year in issue.

The issues for decision are: (1) Wether petitioner is
entitled to head of household filing status; and (2) whether

petitioner is entitled to an earned incone credit.



Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. Petitioner resided in
Littl e Rock, Arkansas, at the tinme he filed his petition.

Backgr ound

Petitioner and his wife, Longina Newsom were |legally
married throughout taxable year 1997 and renained married at the
time of trial. Longina Newsomis the nother of three daughters,
Garanece Shaw, Krissa WIIlianms, and Shani ka West. Petitioner is
not the biological father of any of Longina Newsom s chil dren,
all of whomwere born before her marriage to petitioner.
Petitioner and Longi na Newsom fil ed separate returns for taxable
year 1997 and each clainmed single filing status with one
exenption for hinself or herself and one dependency exenpti on.
Petitioner clainmed Krissa WIllianms as his dependent, and Longi na
Newsom cl ai mred Garanece Shaw as her dependant.

In the notice of deficiency respondent determ ned that
petitioner's proper filing status was married filing separately
and did not nmake an adjustnment with respect to petitioner's
dependency exenption for Krissa WIllians. Respondent disall owed
petitioner's clainms for head of household filing status and

earned i ncone credit.
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Di scussi on

Head of Household Filing Status

The first issue on which we focus is whether petitioner
qualifies as a head of household. An individual who qualifies as
a head of household has special tax rates applied to his taxable
i ncone. See sec. 1(b). Section 2(b)(1) provides that "an
i ndi vi dual shall be considered a head of a household if, and only
if, such individual is not married at the close of his taxable
year". Petitioner concedes that he was legally married
t hroughout the 1997 taxable year. Therefore, petitioner does not
meet the requirenents to file as a head of househol d under
section 2(b).

Petitioner also is not entitled to file as a head of
househol d under section 2(c). Section 2(c) provides that if a
taxpayer is a married individual living apart fromhis spouse, he
may be treated as an unmarried taxpayer for head of household
filing purposes if the taxpayer neets the requirenents of section
7703(b). Section 7703(b) treats an individual as not married if:
(1) The taxpayer files a separate tax return; (2) the taxpayer
mai ntains a household that is for nore than one-half of the
t axabl e year the principal place of abode of the taxpayer's child
for whom the taxpayer would be entitled to claima dependency
exenption; (3) the taxpayer pays nore than half the cost of

mai nt ai ni ng the household for the tax year; and (4) the



t axpayer's spouse is not a nenber of the household during the
| ast 6 nonths of the tax year.

Petitioner contends that he is entitled to head of household
filing status because he and Longi na Newsom |ived apart during
the 1997 tax year and because petitioner provided a househol d
whi ch was the primary residence for Krissa WIllians for nore than
hal f of the 1997 tax year. Petitioner, however, has failed to
establish these facts.

The requi renent of section 7703(b)(3) that a taxpayer's
spouse not be a nenber of his household during the | ast 6 nonths
of the taxable year is net "if such househol d does not constitute
such spouse's place of abode at any tine during such year." Sec.
1.7703-1(b)(5), Incone Tax Regs. There was conflicting testinony
regardi ng petitioner and Longi na Newsomis |iving arrangenents
during the year at issue. Petitioner testified that he and
Longi na Newsom separ ated sonetine in 1996 and, with the exception
of a 1-nmonth reconciliation in Novenber of 1997, remai ned
separated until January 1999. Al though petitioner testified that
at no tine during 1997 did he and Longi na Newsom |ive together,
Longi na Newsomtestified that she and petitioner |ived together
for "about one nonth" in 1997.

In further conflict with petitioner's assertion that he and
Ms. Newsomdid not |ive together during the year at issue,

petitioner filed a conplaint on March 20, 1998, instituting a



di vorce proceedi ng agai nst Longi na Newsom i ndi cating that he and
Longi na Newsom di d not separate until approximately March 14,
1998. On the basis of the foregoi ng evidence, we concl ude that
petitioner has not established that he and Longi na Newsom

mai nt ai ned separ ate househol ds t hroughout the |ast 6 nonths of
1997.

While such a finding is sufficient to determ ne that
petitioner does not qualify as a head of househol d, see sec.
7703(b)(3), petitioner does not qualify on additional grounds.
Even if we were to find, on the basis of petitioner and Longi na
Newsom s testinony, that Krissa WIllianms resided with petitioner
for nore than one-half of the year at issue, petitioner failed to
establish that he provided nore than one-half the cost of
mai nt ai ni ng his household as the principal residence of Krissa
WIllianms during 1997.

The regul ati ons provi de gui dance concerning the types of
expenses which constitute the cost of maintaining a househol d.
These expenses include "property taxes, nortgage interest, rent,
utility charges, upkeep and repairs, property insurance, and food
consuned on the premses."” Sec. 1.7703-1(b)(4), Income Tax Regs.
Petitioner offered no evidence that he incurred these types of
expenses in maintaining the households in which he alleges he and

Krissa WIllians |ived.
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Petitioner testified that he and Krissa Wllians |ived at
9908 | ndependence from January until May 1997. Petitioner
provi ded no evidence of his contributions toward maintaining this
househol d. According to petitioner, Krissa Wllianms did not |ive
Wi th himduring the sumrer nonths, and it was not until October
1997 that Krissa WIlianms resunmed her residence with petitioner.
Petitioner testified that in Cctober 1997 he and Krissa WIlIlians
moved into a honme at 27 Wndsor Drive, which petitioner testified
he eventual ly purchased under a rent-to-buy agreenent. Even if
petitioner incurred the entire cost of maintaining his househol d
at 27 Wndsor Drive, he maintained this household for only the
last 3 nonths of the year. W cannot presune that these expenses
exceeded one-half of the cost of maintaining Krissa WIIians'
princi pal abode for the year.

We have no doubt that petitioner contributed to the care of
Krissa Wllians. |In fact respondent did not nmake an adj ust nent
Wth respect to petitioner's dependency exenption for Krissa
WIllians. The regulations, however, specifically provide that
the costs of maintaining a household "do not include the cost of
cl ot hing, education, nedical treatnent, vacations, life
i nsurance, and transportation.”™ Sec. 1.7703-1(b)(4), Incone Tax
Regs. Wthout evidence of the cost of maintaining a household or
of petitioner's contributions, it is inpossible to conclude that

petitioner provided nore than one-half of the cost of maintaining



hi s household. Hence, for the purposes of section 7703(b) and
section 2, we will treat petitioner as married during the tax
year of 1997.

Accordingly, we hold that petitioner is not entitled to
cl ai m head of household filing status for taxable year 1997.

Earned | ncome Credit

The remai ning issue for decision is whether petitioner is
entitled to an earned incone credit for the taxable year in
i ssue. Section 32(d) provides that an individual who is married,
wi thin the neaning of section 7703, nust file a joint return with
his spouse for the taxable year in order for section 32 to apply.

Petitioner has conceded that he and Longi na Newsom were
legally married during the year at issue. Petitioner also does
not neet the requirenments of section 7703(b), which treats
certain individuals living apart as not married. Thus, we hold
that petitioner is not entitled to an earned incone credit for
the 1997 tax year because he did not file a joint return with
Longi na Newsom

To reflect the foregoing,

Decision will be entered

for respondent.




