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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

ARMEN, Special Trial Judge: Respondent determ ned

deficiencies in petitioners’ Federal incone taxes for the taxable
years 1994, 1995, and 1996 in the anobunts of $9, 189, $9, 446, and

$7, 495, respectively.



The issue for decision by the Court is whether petitioners
engaged in their Ammay activity for profit within the neaning of
section 183.* W hold that they did not.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and they are so
found. Petitioners resided in Indianapolis, Indiana, at the tinme
that their petition was filed in this case.

Petitioner husband (M. Nissley) graduated in 1982 with a
bachel or of science degree in accounting from Manchester Coll ege
in North Manchester, Indiana. He was licensed as a certified
public accountant (C.P.A ) in 1982. Thereafter, from 1982
t hrough 1987 he worked as a staff auditor, a senior auditor, and
ultimately as an audit manager for the Big 5 accounting firm of
Price Waterhouse.

Si nce January 1988, M. N ssley has been enployed on a full-
time basis (40-50 hours per week) as the director of information
systens and pl anning and procurenent for Creative Expressions
G oup, Inc. of Indianapolis, Indiana. H's salary for 1994, 1995,
and 1996 was $65, 674, $67,916, and $70, 810, respectively.

1 Al section references are to the Internal Revenue Code,
in effect for the taxable years in issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure. Al
armounts are rounded to the nearest dollar.
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Petitioner wwfe (Ms. N ssley) graduated in 1983 with a
bachel or of science degree in accounting fromlndiana University.
She was |licensed as a C.P. A in 1985.

Upon graduating fromcollege, Ms. N ssley began enpl oynent
with Price Waterhouse, where she worked full tinme, providing
consulting services (related to financial systens) to Fortune 500
conpanies. At the tine that she resigned fromthe firmin 1991,
she was a seni or manager

After her resignation fromPrice Waterhouse and through the
m ddl e of 1994, Ms. N ssley served as the director of
information systens for Adm nistar Information Technol ogi es of
| ndi anapol i s, |ndiana, earning $57,467 in 1994. Thereafter,

t hrough the end of 1994, Ms. N ssley was sel f-enployed as a

busi ness consultant, earning a net profit of $23,193 (based on
gross receipts of $31,735 and total expenses of $8,542) for that
year. Her conbined salary and net profit fromself-enploynent in
1994 was $80, 660.

In January 1995, Ms. Nissley obtained a full-tine position
as president and chief executive officer of Pathway Fam |y Center
of Southfield, Mchigan (Pathway), a nonprofit, health-care
organi zati on dedicated to the treatnment and prevention of
subst ance abuse by adol escents. Ms. N ssley continued to hold
this position at the tinme of trial (Novenmber 1999). Her salary

for 1995 and 1996 was $75, 010 per year.



During the years in issue, petitioners operated an Amnay
di stributorship under the nanme of “KT Enterprises”. Petitioners
began their Ammay activity in May or June 1991, when they were
recruited as “downline” distributors by an “upline” distributor.
At the tinme of trial, petitioners were continuing to pursue their
Amnay activity.

Amnay is a supplier of household and personal use products
that are sold by individuals (distributors) through direct
mar keting. An Amnay distributor purchases Amnay products for
resale to both custoners and “downline” distributors, as well as
for personal use.

At least in theory, Ammay distributors generate receipts by
selling Amnmay products directly to custonmers and by recruiting
new di stributors. The new recruits becone “downline"
distributors of the sponsoring distributor and a part of his or
her organi zation. (The sponsoring distributor is referred to as
the “upline” distributor.) In turn, each “downline” distributor
i's encouraged to sponsor additional new distributors, all of whom
beconme a part of the initial distributor’s organization. (The
process of recruiting new distributors is often referred to as
“building the legs” of a distributor's network.) Amnay does not
assi gn excl usive geographical territories to any distributor, nor

does Amway i npose a m ni num sal es quota on any distri butor.



Amnay maintains a “pyram d” incentive system Under this
system an “upline” distributor receives a bonus based on the
vol une of sales generated by his or her “downline” distributors.?
Thus, the system presunes that the “upline” distributor’s
potential for profit will increase as his or her network of
“downl i ne” distributors becones w der and deeper.?

Because the “upline” distributor’s bonus is based on the
vol ume of sal es generated by “downline” distributors, such bonus
is not directly affected by a “downline” distributor’s
profitability or lack of profitability.

The Amnay “pyram d” incentive systemis pronoted by Amnay in
the formof the “6-4-2 plan”. Under the “6-4-2 plan”, each Amway
distributor is encouraged to personally recruit 6 “downline”

di stributors, each of whomin turn is encouraged to recruit at

| east 4 “downline” distributors, each of whomin turn is
encouraged to recruit at least 2 “downline” distributors (for a
total of 78 “downline” distributors in the initial distributor’s

organi zation). Amway pronotes the “6-4-2 plan” as the

2 The “upline” distributor’s bonus is also based on the
vol ume of sal es generated by the “upline” distributor hinself or
hersel f. However, the volune of such sales is generally mninal,
and the portion of the bonus attributable to such sales is
negl i gi bl e.

3 The “width” of a network refers to the nunber of
“downline” distributors that are personally sponsored by the
distributor in question, and “length” refers to the nunber of
“downline” distributors that make up each “leg” of the network.
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t heoretical break-even point for a distributorship, assum ng that
the distributor and each “downline” distributor within the

di stributor’s organi zati on purchases $200 of Amway products per
mont h, and that the distributor does not have expenses exceedi ng
$2,000 per nmonth. At least in theory, the potential for profit

i s enhanced as each of the 78 “downline” distributors in the
distributor’s network successfully inplements the “6-4-2 plan”

The Amnay “6-4-2 plan” does not provide neani ngful gui dance
to distributors regardi ng how expenses incurred in pursuing an
Amnay activity m ght be reduced.

The structure of the Amway “pyram d” incentive system
effectively serves to discourage distributors fromspending their
time personally trying to sell Ammay products. |In contrast, the
systemeffectively serves to encourage distributors to spend
their tinme trying to recruit an ever-increasi ng nunber of
“downline” distributors. Petitioners thenselves spent little
tinme personally trying to sell Amnay products and concentrated
instead on trying to recruit (and retain) “downline”
distributors.* Goss incone received by petitioners consisted
principally of bonuses earned fromthe sale (or personal

consunption) of Ammay products by “downline” distributors.

4 At the end of 1994, 1995, and 1996, petitioners had a
total of 75, 77, and 79 “downline” distributors, respectively, in
t heir organization.



As Amnay distributors, petitioners were entitled to purchase
for their personal use Ammay products at distributor’s cost
W t hout the customary 30-percent markup. In 1994, 1995, and
1996, petitioners purchased Ammay products val ued at $2, 133,
$3, 282, and $3,786, respectively, for their personal use.

Since inception, petitioners have treated their Amway
activity as a proprietorship on Schedule C, Profit or Loss From
Busi ness, of their Federal incone tax return. Petitioners
describe their activity on Schedule C as “product distribution”
but do not identify the activity as an Ammay di stri butorship.

Petitioners have never succeeded in earning a profit from
their Amway activity. Rather, petitioners have consistently
clainmed | osses fromtheir Amnmay activity and have used such
| osses to offset their other income, principally salary (or net
profit from business consulting) fromtheir full-tinme positions.
The followi ng schedule reflects the |losses clained by petitioners
fromtheir Ammay activity on Schedule C of their tax returns for

1991 t hrough 1998:

Year Net Loss
1991 (part year) $ 10, 258
1992 27,726
1993 19, 705
1994 27, 407
1995 33, 539
1996 27, 787
1997 22,225
1998 19,107

$187, 754
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At the tinme of trial (Novenber 1999), petitioners anticipated
that for 1999, they would once again incur a loss fromtheir
Amnay activity.

Petitioners determ ned their net |osses fromtheir Amway
activity on Schedule C of their tax returns for 1991 through

1998 as foll ows:

1991 1992 1993 1994
G oss incone! $ 2,796 $11, 387 $19, 691 $ 5,609
Less: expenses
(incl. home office) 13, 054 39,113 39, 396 33,016
Net | oss $10, 258 $27, 726 $19, 705 $27, 407
1995 1996 1997 1998
G oss incone! $12, 524 $17, 129 $ 7,302 $ 7,584
Less: expenses
(incl. home office) 46, 063 44,916 29,527 26, 691
Net | oss $33, 539 $27, 787 $22, 225 $19, 107

For petitioners, gross incone was essentially the
bonuses earned fromthe sale (or personal consunption)
of Amway products by “downline” distributors.
Petitioners thenselves sold relatively few Ammay
products, although they did order such products
on behal f of “downline” distributors.



Petitioners clainmed expenses related to their Ammay activity

on Schedule C of their tax returns for

fol |l ows:
1991 1992 1993 1994
Bad debts --- --- --- $ 835
Car expenses --- $ 8,170 $10, 173 6, 794
Conmi ssi ons/ f ees $ 1,083 5, 064 8, 286 4,379
I nt erest expense --- --- --- 672
O fice expense 2,497 5,478 10, 646 6, 587
Repairs --- 62 --- ---
Suppl i es 4, 257 7,875 1, 517 —
Travel 4,915 7,637 5, 633 4, 858
Meal s/ entertai nnent? 302 794 1, 024 1, 002
Uilities --- --- --- 4,861
O her expenses
Awar ds/ gifts --- 57 --- ---
Books/ subscri pti ons/
t apes --- --- --- 369
Semi nar s --- 1, 384 --- 1, 394
Use of home 2,592 2,117 1,265
Tot al expenses $13, 054 $39, 113 $39, 396 $33, 016
INet after 20 percent reduction for 1991-93 and
50 percent reduction for 1994 per sec. 274(n).
1995 1996 1997 1998
Adverti si ng $ 2,078 $ 326 $ 1,105 $ 952
Car expenses 13, 214 11, 070 8,604 7,839
Conmi ssi ons/ f ees 6, 461 5, 152 864 ---
Depr eci ati on 679 517 539 ---
I nt erest expense 488 --- 458 423
Legal / pr of essi onal --- --- 310 ---
O fice expense 8,371 11, 026 5,796 5,942
Suppl i es 676 3,985 3,712 4, 856
Travel 6, 664 5, 287 4,596 3,872
Meal s/ entertai nnent? 2,125 1, 466 1, 496 989
O her expenses
Books/ subscri pti ons/
t apes 992 884 --- ---
Sem nar s 1, 805 2,376 2,047 1,818
Uni f or s --- 342 --- ---
Use of hone 2,510 2,485 --- ---
Tot al expenses $46, 063 $44, 916 $29, 527 $26, 691
INet after 50 percent reduction for 1995-98
per sec. 274(n).

1991 through 1998 as
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For the years in issue, petitioners clained “car expenses”
for a 1993 A dsnobile and/or a 1994 BMN 535i based on cl ai ned
“business” mles driven. Petitioners reported “business” mles,
commuting mles, and other m | eage on Schedule C of their tax

returns for the years in issue as foll ows:

1994 1995 1996
“Busi ness” nmiles 23,398 38, 277 29,945
Comuti ng 4,320 3, 000 3, 000
O her 2,603 2,456 4, 957
Tot al 30, 321 43, 733 37,902

Petitioners clainmed deductions for the cost of attending
Amnay conventions and semnars on a regular basis in cities such
as New York, Denver, Atlanta, Ol ando, and M nneapolis.

At the tinme that petitioners were recruited as Amay
distributors in md-1991, they had no prior experience with the
Amnay-type of activity. Since that tinme, they have relied only
on advice fromone of their “upline” distributors and ot her
i nterested Amnay i ndi vi dual s.

Q her than accepting the Amnay “6-4-2 plan”, petitioners did
not maintain a witten business plan for their Amway activity,
nor did they maintain a witten budget for the activity.
Petitioners did not prepare a break-even analysis for their Amway
activity, nor did they maintain a nonthly report of expenses

incurred in pursuing the activity.
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A maj or reason why many individuals remain conmtted to
Amnay is the congenial sense of famly and the gratifying
notivational feeling that they derive fromparticipating in the
activity.

Petitioners have “no intentions of getting out of * * *
Amnay” .

OPI NI ON

Under section 183(a), if an activity is not engaged in for
profit, then no deduction attributable to the activity shall be
al | oned except to the extent provided by section 183(b). In
pertinent part, section 183(b) allows deductions to the extent of
gross incone derived froman activity that is not engaged in for
profit.

Section 183(c) defines an activity not engaged in for profit
as “any activity other than one with respect to which deductions
are allowabl e for the taxable year under section 162 or under
paragraph (1) or (2) of section 212". Deductions are allowable
under section 162 or under section 212(1) or (2) if the taxpayer
is engaged in the activity with the “actual and honest objective

of making a profit”. Ronnen v. Conm ssioner, 90 T.C. 74, 91

(1988); Dreicer v. Conm ssioner, 78 T.C. 642, 645 (1982), affd.
wi t hout opinion 702 F.2d 1205 (D.C. Cr. 1983).
The existence of the requisite profit objective is a

gquestion of fact that nust be decided on the basis of the entire
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record. See Benz v. Comm ssioner, 63 T.C. 375, 382 (1974). In

resolving this factual question, greater weight is accorded
objective facts than a taxpayer's statenent of intent. See

West brook v. Conmi ssioner, 68 F.3d 868, 875-876 (5" Cir. 1995),

affg. T.C. Menp. 1993-634; sec. 1.183-2(a), Incone Tax Regs. For
pur poses of decidi ng whether the taxpayer has the requisite
profit objective, profit neans econom c profit, independent of

tax savings. See Surloff v. Comm ssioner, 81 T.C 210, 233

(1983). The taxpayer bears the burden of proving that he or she
engaged in the activity with the objective of making a profit.

See Rule 142(a); INDOPCO Inc. v. Comm ssioner, 503 U. S. 79, 84

(1992); Welch v. Helvering, 290 U. S. 111, 115 (1933); Elliott v.

Commi ssioner, 90 T.C 960, 971 (1988), (“Petitioners bear the

burden of proving that they engaged in the Amnay distributorship
with the intent to make a profit”) affd. w thout published
opinion 899 F.2d 18 (9'" Cir. 1990).

The regul ations set forth a nonexhaustive list of factors
that may be considered in deciding whether a profit objective
exists. These factors are: (1) The manner in which the taxpayer
carries on the activity; (2) the expertise of the taxpayer or his
advisers; (3) the time and effort expended by the taxpayer in
carrying on the activity; (4) the expectation that the assets
used in the activity may appreciate in value; (5) the success of

the taxpayer in carrying on other simlar or dissimlar
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activities; (6) the taxpayer's history of incone or |osses with
respect to the activity; (7) the anount of occasional profits, if
any, which are earned; (8) the financial status of the taxpayer;
and (9) any elenents indicating personal pleasure or recreation.
See sec. 1.183-2(b), Incone Tax Regs.

No single factor, nor even the existence of a majority of
factors favoring or disfavoring the existence of a profit
objective, is controlling. See id. Rather, the relevant facts

and circunstances of the case are determ native. See Golanty V.

Comm ssioner, 72 T.C. 411, 426 (1979), affd. w thout published

opinion 647 F.2d 170 (9th G r. 1981).

Based on all of the facts and circunstances in the present
case, we hold that petitioners have failed to prove that they
engaged in their Ammay activity for profit within the neaning of

section 183. See Rule 142(a); INDOPCO, Inc. v. Comm ssioner,

supra; Welch v. Helvering, supra; Elliott v. Conm SSioner, supra.

W w il not analyze in depth all 9 of the factors enunerated
in the regulation but rather focus on sone of the nore inportant
ones that informour decision.

First, the history of consistent and substantial |osses
incurred by petitioners in their Ammvay activity is indicative of

a lack of profit objective. See Golanty v. Conm Ssioner, supra

at 427; sec. 1.183-2(b)(6), Incone Tax Regs. Since the inception

of their Ammay activity in md-1991, petitioners have never
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earned a profit but have incurred | osses for 8 consecutive years.
| ndeed, at the tinme of trial in Novenmber 1999, petitioners
expected to incur another |oss for what would be the ninth
consecutive year.

Mor eover, petitioners’ |osses have been substantial in
anount, rangi ng between $19, 107 and $33,539 for each of the 7
years during which petitioners have conducted their Amway
activity for a full 12 nonths. |Indeed, petitioners’ aggregate
| osses for the 7-1/2-year period from m d-1991 through 1998
amount to $187, 754 and average over $25,000 on an adjusted annual
basi s.

Further, there has not been any significant trend
discernible in the history of petitioners’ |osses. For 1994
t hrough 1996, the 3 taxable years in issue, petitioners incurred
| osses of $27,407, $33,539, and $27,787, respectively. Wile it
is true that petitioners’ |osses have decreased since 1996, it is
al so true that a conparison of 1997 and 1996 denonstrates that
petitioners’ gross incone decreased at a faster rate (57 percent)
than did petitioners’ expenses (34 percent). The sane is true
when 1998 and 1996 are conpared.

Also relevant is the fact that “the goal nust be to realize
a profit on the entire operation, which presupposes not only
future net earnings but also sufficient net earnings to recoup

the | osses which have neanwhil e been sustained in the intervening
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years.” Bessenyey v. Conm ssioner, 45 T.C 261, 274 (1965),

affd. 379 F.2d 252 (2d Cr. 1967). |In the present case, there is
no persuasive evidence that petitioners will enjoy “future net
earnings”, much less that petitioners will be able to recoup the
substantial |osses ($187, 754 through 1998) “which have neanwhil e
been sustained”.

Second, we are not convinced that petitioners conducted
their Amway activity in a businesslike manner. See sec. 1.183-
2(b)(1), Income Tax Regs. Although petitioners may have
mai nt ai ned a separate bank account and records for their Amway
activity, such bank account and records appear to have been
mai ntai ned principally to satisfy substantiation requirenents
i nposed by the Internal Revenue Code and thus to “guarantee” the
deductibility of expenses. In contrast, such bank account and
records do not appear to have been used as anal ytic or diagnostic
tools in an effort to achieve profitability of petitioners’ Amay
activity. As we have previously stated:

t he keepi ng of books and records may represent nothing

nore than a conscious attention to detail. In this

case, there has been no show ng that books and records

were kept for the purpose of cutting expenses,

increasing profits, and evaluating the overall

performance of the operation. The petitioner reviewed

her records, but she has failed to show that she used

themto inprove the operation of the enterprise.
[ Golanty v. Conm ssioner, supra at 430.]

Mor eover, petitioners did not maintain certain types of

records, nor did petitioners enploy certain el enmentary busi ness
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practices, that one woul d expect of individuals pursuing an

activity wwth a profit objective. See Ogden v. Conm Ssioner,

T.C. Meno. 1999-397; Theisen v. Conmissioner, T.C Meno. 1997-

539; Hart v. Comm ssioner, T.C Meno. 1995-55. Thus, petitioners

did not maintain any witten business plan for their Amay
activity (other than the Amway “6-4-2 plan”). Further,
petitioners did not maintain either a witten budget or a nonthly
report of expenses, nor did petitioners prepare a break-even

anal ysi s.

Al so of significance is the fact that petitioners had no
experience with the Ammay-type of activity prior to the tine that
they were recruited by an Ammvay distributor. See sec. 1.183-
2(b)(2), Income Tax Regs. Since that tinme, petitioners have
relied only on advice fromone of their “upline” distributors and
other interested Amway individuals. Yet, under the Ammay system
the “upline” distributor’s bonus is not directly affected by the
“downline” distributor’s profitability or lack of profitability;
rather, it is the “downline” distributor’s volune of sales that
is inmportant to the “upline” distributor. Nevertheless,
petitioners have steadfastly refused to seek counsel from
disinterested third parties regardi ng neans by which their Amnay

activity mght be made profitable. See Poast v. Conm ssioner,

T.C. Meno. 1994-399 (“for the nost part, petitioners’ advisers

were not experts as nmuch as they were upliners wth a financial
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stake in petitioners’ retail and downline sales.”); Ogden v.

Commi ssi oner, supra (“Amnay distributors may be bi ased when

di scussi ng Amnay because they have a natural desire to advance

t he organi zation and/ or obtain income froma downliner.”).
Petitioners have steadfastly refused to seek counsel from

disinterested third parties, even though the advice they have

received frominterested Amway i ndividual s has done nothing to

reverse petitioners’ history of uninterrupted and substanti al

| osses. Furthernore, the record suggests that the “advice”

petitioners received has consisted of little nore than

pl ati tudes, generalities, and encouragenent to “stick with it”.
Al so noteworthy is the fact that after her resignation from

Adm ni star Information Technologies in md-1994, Ms. N ssley was

able to generate immedi ately a net profit as a self-enpl oyed

busi ness consultant, earning $23, 193 based on gross receipts of

$31, 735 and total expenses of $8,542, for the last 6 nonths of

1994. By contrast, in their Amway activity, petitioners have

i ncurred nothing but substantial |osses for 8 consecutive years.
Third, section 1.183-2(b)(8), Inconme Tax Regs., provides in

part that *“Substantial income from sources other than the

activity (particularly if the losses fromthe activity generate

substantial tax benefits) may indicate that the activity is not

engaged in for profit especially if there are personal or
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recreational elenents involved.” Golanty v. Conm ssioner, 72

T.C. at 428-429; see Ransomv. Commi ssioner, T.C Meno. 1990-381.

In the present case, petitioners are well-educated,
prof essional individuals, licensed as C.P. A ’'s, who earn
substantial salaries fromtheir full-tinme enploynent, as

denonstrated by the following table for the years in issue:

1994 1995 1996
M. Nissley $ 65,674 $ 67,916 $ 70,810
Ms. N ssley 80, 660 75,010 75,010
Tot al $146,334  $142,926  $145, 820

For 1994, 1995, and 1996, petitioners clained | osses from
their Amway activity in the amounts of $27,407, $33,539, and
$27, 787, respectively. Petitioners used those |osses to reduce
t heir conpensation and other incone, thereby decreasing their
taxabl e i ncone and achi eving substantial tax savings. Those tax
savi ngs hel ped to finance everyday expenses such as outlays for

car and hone.?®

5 For 1994, 1995, and 1995, petitioners deducted car
expenses in the amounts of $6, 794, $13, 214, and $11, 070,
respectively. For each of the first two of those years, the
anount deducted for just this single expense exceeded
petitioners’ reported gross inconme from Amway for the year.

For 1994, 1995, and 1996, petitioners also clained
deductions for use of home in the amounts of $1, 265, $2,510, and
$2, 485, respectively; for 1994, they al so clainmed a deduction for
utilities in the anount of $4,861. For 1994, the sum of just
t hese two deductions exceeded petitioners’ reported gross incone
from Ammay for that year.
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Finally, this Court has observed that “there are significant
el emrents of personal pleasure attached to the activities of an
Amway di stributorship” and that “an Ammay di stributorship
presents taxpayers with opportunities to generate business

deductions for essentially personal expenditures.” Brennan v.

Commi ssioner, T.C Menp. 1997-60; see also sec. 1.183-2(b)(9),

| ncone Tax Regs.; cf. sec. 1.183-2(b)(8), Incone Tax Regs.,
regarding the reference to “personal or recreational elenents”
guot ed above.

In the present case, the personal dinensions of petitioners’
Amnvay activity indicate that such activity was not engaged in for
profit. The fact that petitioners have “no intentions of getting
out of * * * Ammay” underscores this conclusion.?®

The record suggests that petitioners enjoy the sane
congeni al sense of famly and the sane gratifying notivational
feeling fromparticipating in their Amnay activity as do many
ot her individuals who remain conmtted to Ammay. The record al so
suggests that Amway constitutes an inportant part of petitioners’
social life.

In addition, during the years in issue, petitioners attended

Amway conventions and seminars on a regular basis in cities such

6 Mbreover, a taxpayer who intends to pursue an activity
“no matter what” cannot be said to pursue the activity in a
busi nessl i ke manner. Sec. 1.183-2(b)(1), Income Tax Regs.,
di scussed supra.
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as New York, Denver, Atlanta, Ol ando, and M nneapolis. For the
3 years in issue, petitioners incurred expenses for travel, neals

and entertai nnent (M&E), and semnars in the foll ow ng anobunts:

1994 1995 1996

Tr avel $ 4,858 $ 6,664 $ 5,287
M&E ( gr oss) 2,004 4, 250 2,932
Sem nar s 1, 394 1, 805 2,376
Tot al $ 8,256 $12, 719 $10, 595

For 1994 and 1995, the total of just these anmbunts exceeds
petitioners’ reported gross inconme from Amway for those years.
Mor eover, petitioners received a personal benefit fromtheir
Amnay activity through the ability to purchase Amnvay products for
their owm use at distributor’s cost w thout the custonmary 30-
percent markup. In 1994, 1995, and 1996, petitioners purchased,
for their personal use, Amway products valued at $2, 133, $3, 282,

and $3, 786, respectively. See Ogden v. Conm ssioner, T.C Meno.

1999- 397, where the purchase of $1,800 to $2,400 worth of Amnay
products per year for the taxpayers’ personal use was regarded by
the Court as a factor supporting the conclusion that the
taxpayers | acked a profit objective.

Petitioners estimte that they devoted between 51 and 80
hours per week to their Ammay activity, with Ms. N ssley
spending 21 to 40 hours per week and M. N ssley spending 30 to
40 hours per week. Petitioners contend that devoting so nuch

time to their Ammvay activity is indicative of a profit objective.
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See sec. 1.183-2(b)(3), Incone Tax Regs. However, we regard

petitioners’ estimate as excessive. See Kropp v. Conm Ssioner,

T.C. Meno. 2000-148 (“As a trier of fact, it is our duty to
listen to the testinony, observe the deneanor of the w tnesses,
wei gh the evidence, and determ ne what we believe.”); see also

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986) (“we are not

required to accept the self-serving testinony of petitioner * * *

as gospel.”); cf. Diaz v. Conm ssioner, 58 T.C. 560, 564 (1972).

In any event, many individuals devote considerable tinme to their
hobbi es and simlar activities.

In view of the foregoing, we hold that petitioners are not
entitled to deduct the |losses fromtheir Ammay activity for the
years in issue. However, pursuant to the provisions of section
183(b), petitioners are entitled to deduct expenses to the extent
of gross inconme fromtheir Amnay activity.

We have carefully considered all of the contentions nmade by
petitioners for a holding contrary to that expressed herein, and
to the extent not touched on above, we find such contentions to
be unpersuasi ve.

To give effect to the foregoing,

Deci sion will be entered

under to Rul e 155.




