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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

SW FT, Judge: Respondent determ ned a deficiency of $14,036
in petitioners' Federal inconme tax for 1991 and an accuracy-

rel ated penalty under section 6662(a) of $2, 735.



Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for 1991, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

After settlenment, the primary issue for decision is whether
petitioners are entitled to deductions for clained | osses
relating to a closely held corporation. Al references to

petitioner are to Daniel F. NiXx.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioners resided in
Austin, Texas.

In 1986, petitioner was enployed in the tel ecomruni cations
industry as a sales director. Wiile in this position, petitioner
identified what he regarded as a new market for single |ine
t el ephones to conpl enment nore expensi ve busi ness tel ephone
systens that his enpl oyer sold.

On April 17, 1987, after investigation and consultation with
others, petitioners, David Mrales (Mrales), and John Anbs
(Amps) formed Tel i m Communi cations Corp. (Telim as a California
corporation to manufacture and sell single line tel ephones. The
board of directors of Telimconsisted of Mrales, Anps, and

Ms. Nix.
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Mor al es served as chief executive officer of Telim Anps as
vi ce president of operations, petitioner as vice president, and
Ms. Nix as the secretary and chief financial officer. The Telim
stock was to be treated as section 1244 stock. Upon
i ncorporation, petitioners were issued 3,000 shares of stock in
Telim and Morales and Anbs were issued 3,000 shares of stock
each.

Tel imarranged to have single |line tel ephones manufact ured
in Taiwan and inported to and sold in the United States. The
t el ephones recei ved from Tai wan were defective, and Teli mwas
required to rebuild the tel ephones before sale to custoners. Due
to delays and limted sales, Telimrealized no profits.

Prior to incorporation of Telimin April of 1987,
petitioners spent $39,651 of their funds in startup expenses
relating to Telim

From April to the end of Septenber 1987, petitioners spent
an additional $25,046 of their funds to pay expenses of Telim
and on Septenber 29, 1987, an additional 25,000 shares of Telim
stock were issued to petitioners.

In Cctober and Novenber of 1987, petitioners spent an
addi ti onal $30,000 of their funds to pay expenses of Telim and
on Novenber 4, 1987, an additional 16,000 shares of Telim stock

were issued to petitioners.



Wth regard to petitioners’ funds that were used to pay
expenses of Telim no prom ssory notes were issued by Telimto
petitioners, and no repaynents were nade by Telimto petitioners.

As of the end of 1987, as a result of the defective
t el ephones and |l ack of profits, Telims business operations were
effectively termnated. On January 1, 1988, a Telim corporate
resol ution authorized Anmos to sell Telims capital equipnment in
Tai wan and to pay off Telim s debts in Taiwan. Petitioners were
authorized to sell Telims assets located in the United States in
order to pay off Telims remaining debts. The Telim shares of
stock owned by Morales and Anbs were transferred to petitioners
i n exchange for releases of Mrales and Anmbs from any debt
obligations of Telim

On January 1, 1988, Mral es and Anps resigned as officers of
Telim

On Cctober 11, 1991, petitioners sold for a gain of $26, 713
their personal residence in Novato, California, and petitioners
noved to Austin, Texas. Petitioner's enployer paid $18,419 of
petitioners' noving expenses to Texas. Petitioners built a new
residence in Austin that was conpleted in March of 1994, at which
tinme petitioners noved into the new resi dence.

Telims 1987 corporate Federal inconme tax return reflected a

total of $16,623 as | oans to sharehol ders.



Telims 1988 corporate Federal incone tax return reflected a
total of $15,603 as | oans to sharehol ders.

Telims 1989 corporate Federal incone tax return reflected
no incone, no tax liability, and no | oans to shareholders. This
was the final corporate Federal inconme tax return filed on behalf
of Telim

On their 1989 joint Federal incone tax return, petitioners
clainmed a section 1244 ordinary |oss of $28,000 relating to their
Tel i m st ock.

On their 1990 joint Federal incone tax return, petitioners
did not claimany losses relating to their investnent in Telim

On their 1991 joint Federal incone tax return, petitioners
deferred the $26,713 gain fromsale of their California
resi dence, and they clainmed a $21, 368 novi ng expense deducti on.
Petitioners did not claimthereon any |losses relating to their
investnment in Telim

On audit of petitioners' 1989 joint Federal incone tax
return, respondent disallowed the $28, 000 clai med section 1244
ordinary loss relating to petitioners’ Telimstock, and
petitioners filed with regard thereto a petition with this Court

in NNx v. Comm ssioner, docket No. 5120-93. Respondent and

petitioners reached a settlenent in that case in which $22, 400 of
the clai ned $28, 000 section 1244 ordinary |loss was allowed to

petitioners for 1989.
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On audit of petitioners' 1990 joint Federal incone tax
return as originally filed with respondent, respondent nmade no
adjustnents to petitioners’ return. Thereafter, on April 15,
1994, petitioners filed with respondent an anmended 1990 j oi nt
Federal inconme tax return on which petitioners clainmed a refund
of $5,597, based upon a $51,643 clained capital loss relating to
purported worthless | oans nmade to Telimand an additional $22, 000
cl ai med section 1244 ordinary loss relating to petitioners’
shares of stock in Telim On March 26, 1996, respondent
di sal l owed petitioners’ claimfor refund for 1990.

On audit of petitioners’ 1991 joint Federal incone tax
return, respondent, anong other things, determned that, due to
petitioners’ failure to purchase their replacenent residence
within the 2-year rollover period, petitioners were taxable on
the $26,713 gain realized on sale of their personal residence in
Cal i fornia.

In their petition filed herein with regard to 1991 and at
trial, petitioners argue that of the $51,643 capital |oss clained
on petitioners’ anended 1990 joint Federal incone tax return,
$3,000 was clainmed as a | oss on the anmended 1990 return and the
remai ni ng $48, 643 shoul d be available as a capital |oss carryover
to 1991 and shoul d offset the $26, 713 capital gain recognized on

sale of petitioners' residence.



Petitioners also argue that the $22,000 section 1244
ordinary loss clainmed on their anended 1990 joint Federal incone
tax return shoul d be recharacterized and now al so be treated as a
nonsection 1244 capital |oss and be available as a capital |oss

carryover to 1991.

OPI NI ON
I n general, taxpayers bear the burden of proving that they
are entitled to clainmed | osses, and taxpayers are expected to
mai ntai n adequate records to substantiate clainmed | osses. See

sec. 6001; Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115

(1933).

Respondent argues, anong ot her things, that due to | ack of
substantiation, petitioners are not entitled to any of
petitioners’ clainmed bad debt and stock | osses relating to Telim
Respondent al so argues that none of the funds petitioners paid to
or on behalf of Telimshould be treated as |oans (but rather as
part of petitioners’ investnent in the capital stock of Telim
and that whatever stock related | osses petitioners incurred in
connection with their investment in Telimshould be treated as
section 1244 ordinary | osses for 1989 and fully absorbed in 1989
and prior years.

We agree with respondent’s argunent. Petitioners have not

substanti ated or established the anbunt of |osses they incurred
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with regard to Telim that any such | osses were incurred in 1990,
that funds they paid to or on behalf of Telim (and on which the
al | eged bad debt | osses are based) constituted |oans, and that
what ever | osses petitioners incurred with regard to Telim
constituted anything other than section 1244 | osses.

No credi bl e evidence supports the existence of the all eged
| oans frompetitioners to Telim No prom ssory notes exist. No
repaynments were nade to petitioners. To the contrary, with
regard to funds petitioners paid to or on behalf of Telim
petitioners were issued additional stock in Telim Telims
corporate Federal income tax returns for 1987 and 1988 showed
only small | oans to sharehol ders, and Telim s corporate Federal
incone tax return for 1989 did not reflect any loans to
shar ehol der s.

By the end of 1987, Telim had ceased operations. |In 1988,
Telimsold off its assets. In 1989, Telimfiled its final tax
return. On petitioners’ 1990 and 1991 joint Federal incone tax
returns as originally filed wth respondent, petitioners did not
claimany |osses relating to petitioners’ investnent in Telim

No credi bl e evidence supports petitioners’ claimthat their
| osses with regard to Telimshould be treated as 1990 | osses.

In 1988, petitioners were authorized to sell off assets of
Telim The evidence does not establish what funds were realized

on such sal es and what portion thereof was retained by



petitioners, if any. Telims books and records were not
produced. The anobunt of petitioners’ losses with regard to their
investnment in Telimis not established.

Petitioners’ claim-that all funds they invested in Telim
shoul d be treated as capital |osses for 1990 relating to non-
section 1244 stock--is inconsistent with petitioners’ settlenent
of their case in this Court involving 1989, pursuant to which
petitioners’ Telimstock was given section 1244 stock treatnent.
Petitioners’ attenpt to recast funds they invested in Telim as
representing either |oans or as nonsection 1244 stock appears to
be nothing nore than a belated attenpt to manufacture capital
| osses to offset capital gain incone petitioners admt they
failed to report on their 1991 joint Federal income tax return.

Under section 6662(a), a 20-percent accuracy-related penalty
applies to underpaynents of tax attributable to negligence.

Petitioners argue that unforeseen delays in construction of
their new residence caused themto mss the 2-year tax free roll-
over period relating to gain on sale of their California
residence and that they relied on their tax return preparer in
deducti ng novi ng expenses paid by their enpl oyer.

The credi bl e evidence does not support petitioners’
argunent. W sustain respondent’s determ nation of the accuracy-

rel ated penalty.



To reflect the foregoing,

A decision will be entered

under Rul e 155.




