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MEMORANDUM OPI NI ON
COHEN, Judge: Respondent determ ned that The Nationali st
Foundation (petitioner) does not qualify as a section 501(c)(3)
charitabl e organi zati on and, therefore, is not exenpt from
Federal taxation under section 501(a). Pursuant to section 7428
and title XXI of the Tax Court Rules of Practice and Procedure,
petitioner seeks a declaratory judgnent that it is a qualified

organi zati on under section 501(c)(3). The issues for decision



are whet her petitioner operates exclusively for charitable and/or
educati onal purposes and whet her the Comm ssioner treated
petitioner differently fromother simlarly situated

organi zations in violation of petitioner’s due process and equal
protection rights under the 5th and 14th Amendnents to the
Constitution. Unless otherwi se indicated, all section references
are to the Internal Revenue Code in effect at the tine the
petition was filed, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

The admi nistrative record, which includes all of the facts
upon whi ch the Conmm ssioner nmade the final adverse determ nation,
was submtted to the Court under Rule 217(b)(1) and is
i ncorporated herein by this reference.

Petitioner is a nonprofit M ssissippi corporation with its
principal office in Jackson, Mssissippi. Petitioner’s articles
of incorporation, filed on March 25, 1996, list Vince Thornton
and Dan Daniels as incorporators and Richard Barrett (Barrett) as
regi stered agent. Barrett is also serving as counsel to
petitioner in this action. Wndell Garner replaced Barrett as
regi stered agent on or around Cctober 30, 1997.

On Form 1023, Application for Recognition of Exenption Under
Section 501(c)(3) of the Internal Revenue Code, petitioner stated

that its principal activities are:
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Conducting forums to discuss Constitutional rights’

I ssues, stressing the First Amendnent; conducting

publ i c access cable television and internet prograns

featuring guests, interviews and docunentaries on

current issues stressing the use of |awful, peaceful

and positive neans to achi eve denocratic ends.

Conducting litigation (or amcus curiae) to | essen the

burdens of governnent under the “private attorney

general” nethod to secure and advance civil,

constitutional and First Amendnent rights.

According to petitioner, “private attorney general” neans that
“citizens assist in enforcenent of the |laws, saving the
government tinme and expense of doing so, such as by private
l[itigation”. Petitioner’s constitution states that it shall be a
nonprofit charitable and educati onal organization dedicated to
advanci ng Anerican freedom American denocracy, and American
nationality.

Petitioner seeks to becone the |egal and educational arm of
rightist and promajority Americans. Petitioner states, in a
letter soliciting donations fromthe public, that it will use the
courts to bring “terrorists” who attack promgjority denonstrators
to justice. The letter cites two exanples of events where
petitioner would bring litigation using the “private attorney
general” techni que:

In Sim Valley, self-described communists
advertised in the newspaper that they would kill
patriots assenbled to thank the jury that acquitted

O ficers Koon and Powell (Police officers accused of
beati ng Rodney King).



I n New Hanpshire, avowed honosexual s adverti sed

that they would attack patriots calling for abolishing

the * * * [Martin Luther King, Jr.] Holiday. It took

massive intervention by riot police to back them off.
Both of these events were assenblies organi zed by Barrett, in
whi ch promajority denonstrators were attacked by
count erdenonstrators. Petitioner also plans to file am cus
curiae briefs in cases involving the First Amendnent rights of
promaj ority-m nded Anericans and to use 42 U S.C. sec. 3604(e) as
an anti bl ockbusting law to “save” nei ghborhoods by suing i ncom ng
mnorities.

Petitioner will use the internet to conduct sem nars for
teaching skills for nore effective social action. The
adm nistrative record contains a transcript fromonly one
sem nar, which was conducted February 18, 1997. The sem nar,
recounted on the website of petitioner, gives students
instruction on how to advocate peacefully w thout violating | aws
pertaining to hate crines, housing violations, harassnent, and
racketeering. Petitioner’s hone page also contains links to
other articles entitled “Constitutional Protection”, “Educational
Qutreach”, “Nationalist |deology”, “Private Attorney-CGeneral”
“Pro-Denocracy Methodol ogy”, “Relief for the Poor”, and *Using
the First Anendnment as Denocracy’s Shield and Sword”. The

adm ni strative record, however, does not contain copies of these



articles despite attenpts by the Comm ssioner to obtain themfrom
petitioner.

Petitioner allocates its tinme in the follow ng manner:

I nternet sem nars and preparation 15%
Researching | egal and educational issues 20%
Website setup and nai ntenance 25%
Adm ni stration, correspondence,

record keeping 30%
Meet i ngs and conferences 10%

The actions of petitioner are designed to counteract the work of
organi zati ons such as the NAACP Legal Defense Fund, Inc., and the
American G vil Liberties Union. Petitioner characterizes these
groups as “the leftist threat to our liberties”.

Petitioner’s donation solicitation material contains several
distortions of fact. Petitioner’s statenment, in its solicitation
letter, that “avowed honpbsexual s advertised that they would
attack patriots” was fabricated froma newspaper article that
reads “Menbers of the National Peoples Canpaign plan to shadow
Barrett outside the State House beginning at 8 a.m to oppose his
ultra-conservative views. And they are |ooking for all the
pi cketers they can get.” (Enphasis added.) The sane
solicitation letter also clains that petitioner has in its
possessi on “actual photos of the terrorists in the act of
attacking the Anti-King Rally at the State Capitol.” Petitioner,
however, has only one photograph of three individuals holding a

banner, which opposes the views of petitioner. The individuals
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depicted in the photograph are not engaged in any kind of attack
on Barrett or his fell ow denonstrators.

On Decenber 9, 1996, petitioner submtted its Form 1023,
Application for Recognition of Exenption Under Section 501(c)(3)
of the Internal Revenue Code. Respondent issued an initial
adverse determ nation on August 4, 1997. Petitioner appealed to
the Internal Revenue Service Ofice of Appeals, which gave a
final adverse determ nation on June 19, 1998, denying tax-exenpt
status to petitioner under section 501(c)(3). The Comm ssioner’s
reasons for denial stemmed fromthe determ nation that petitioner
has failed to establish that it is operated exclusively for
exenpt purposes, that net earnings will not inure to the benefit
of private individuals, and that petitioner will not serve
private interests. Petitioner challenges that determnation in
this action for declaratory judgnent.

Di scussi on

Petitioner bears the burden of proving that it is a section
501(c)(3) organization. See Rule 217(c)(2)(A). In order for
petitioner to neet this burden, the adm nistrative record, upon
which this case is to be decided, nmust contain enough evidence to
support a finding contrary to the grounds set forth in the notice

of determ nati on. See Nationalist Movenent v. Conni ssioner, 102

T.C. 558 (1994), affd. 37 F.3d 216 (5th Gir. 1994): Church in

Boston v. Conmmi ssioner, 71 T.C 102, 105 (1978).




During the adm nistrative proceedi ng, petitioner attenpted
to countermand and w thdraw several of its coments, practices,
and activities after the Conm ssioner determ ned that these itens
woul d preclude petitioner fromaqualifying as a section 501(c)(3)
organi zati on. However, we review the admnistrative record in
its entirety.

Section 501(a) provides tax-exenpt status for organizations
described in section 501(c). Section 501(c)(3) includes the
foll ow ng organi zati ons:

(c)(3) Corporations, and any comunity chest,

fund, or foundation, organized and operated exclusively

for religious, charitable, scientific, testing for

public safety, literary, or educational purposes, * * *

no part of the net earnings of which inures to the

benefit of any private sharehol der or individual, no

substantial part of the activities of which is carrying

on propaganda, or otherw se attenpting, to influence

| egislation, * * * and which does not participate in,

or intervene in * * * any political canpaign on behalf

of (or in opposition to) any candidate for public

of fice.

Contributions to organi zati ons described in section 501(c)(3) are
general ly deductible to donors. See sec. 170(a)(1).

To come within the terms of section 501(c)(3), an
organi zati on nust be both “organi zed” and “operated” exclusively
for tax-exenpt purposes. Sec. 1.501(c)(3)-1(a)(1), Incone Tax
Regs. The presence of a single substantial nonexenpt purpose
precl udes exenpt status for the organi zation, regardl ess of the

nunber or inportance of exenpt purposes. See Better Bus. Bureau
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v. United States, 326 U S. 279, 283 (1945). The actual purposes

of the organization, not necessarily limted to those purposes
stated in the organi zing docunents, are the appropriate focus.

See Anerican Canpai gn Acadeny v. Commi ssioner, 92 T.C. 1053, 1064

(1989) .
As stated in the regulations, the “operational test” is as
fol |l ows:

An organi zation will be regarded as “operated

excl usively” for one or nore exenpt purposes only if it
engages primarily in activities which acconplish one or
nmore of such exenpt purposes specified in section
501(c)(3). An organization wll not be so regarded if
nore than an insubstantial part of its activities is
not in furtherance of an exenpt purpose. [ Sec.
1.501(c)(3)-1(c)(1), Inconme Tax Regs.]

O the exenpt purposes listed in section 501(c)(3), petitioner
mai ntains that it operates for charitable and educati onal
pur poses.

The term “charitable” is used in section 501(c)(3) inits
general ly accepted | egal sense and includes, but is not limted
t o:

Rel ief of the poor and distressed or of the

under privil eged; advancenent of religion; advancenent
of education or science; erection or maintenance of
public buil dings, nmonunents, or works; |essening of the
burdens of Governnent; and pronotion of social welfare
by organi zati ons designed to acconplish any of the
above purposes, or (i) to | essen nei ghborhood tensions;
(1i) to elimnate prejudice and discrimnation;

(ti1) to defend human and civil rights secured by |aw,
or (iv) to conbat community deterioration and juvenile
del i nquency. * * * [Sec. 1.501(c)(3)-1(d)(2), Incone
Tax Regs. ]



The term “educational” as used in section 501(c)(3) is
defined as the instruction or training of the individual for the
pur pose of inproving or devel oping his capabilities or the
instruction of the public on subjects useful to the individual
and beneficial to the community. An organization may be
educational even though it advocates a particular position or
viewpoint. See sec. 1.501(c)(3)-1(d)(3)(i), Inconme Tax Regs.

Petitioner argues that its activities, which pronote free
speech and create foruns for the exchange of ideas and
information, are charitable and educational by nature. The
rational e of petitioner is that freedom of speech is the highest
national priority, and, if freedomis extended to even one group
or individual, all Americans benefit. Respondent clains that
petitioner has failed to prove that its activities are charitable
and educational within the neaning of section 501(c)(3).

In order to gain section 501(c)(3) status, a taxpayer nust
openly and candidly disclose all facts bearing upon the
organi zation, its operations, and its finances so that the Court
may be assured that it is not sanctioning an abuse of the revenue
| aws by granting a clainmed exenption. Were such a disclosure is
not made, the logical inference is that the facts, if disclosed,
woul d show that the taxpayer fails to neet the requirenents of

section 501(c)(3). See Bubbling Well Church v. Comm ssioner, 74

T.C. 531, 535 (1980), affd. 670 F.2d 104 (9th G r. 1981).
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The record is vague and inconsi stent concerning the
purported activities of petitioner. Petitioner has produced only
one transcript of a sem nar conducted fromits website. The hone
page of petitioner has links to articles entitled “Constitutional
Protection”, “Educational Qutreach”, “Nationalist |deology”,
“Private Attorney-Ceneral”, “Pro-Denocracy Methodol ogy”, “Relief
for the Poor”, and “Using the First Amendnent as Denocracy’s
Shield and Sword”, which petitioner has refused to place in the
admnistrative record. Also, petitioner has attenpted to
countermand and wit hdraw nuch of the admnistrative record, such
that only a skeletal description of its activities would remain
for the Court to examne if we were to allow petitioner to nodify
the adm nistrative record. The reasonable inference fromthe
record is that petitioner does not neet the requirenents of
section 501(c)(3).

The few activities of petitioner that have been discl osed
fall outside of the definitions of “charitable” and *educational”
under section 501(c)(3). Section 1.501(c)(3)-1(d)(2), Incone Tax
Regs., specifically states that exanples of charitable activities
are ones designed “to | essen nei ghborhood tension” and “to
elimnate prejudice and discrimnation.” Petitioner’s actions
serve the purpose of increasing social activismof promajority

and rightist beliefs and are antithetical to these exanples.
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In addition, sone of petitioner’s materials contain
distortions of fact. D stortion of facts is the second negative
factor of the nethodol ogy test of Rev. Proc. 86-43, 1986-2 C. B
729, applied by the Conm ssioner during the admnistrative
process. The nethodology test is applied to resol ve whether a
t axpayer is operated exclusively for educational purposes and
i ncl udes:

1. Wether or not the presentation of viewpoints
unsupported by a relevant factual basis constitutes a significant
portion of the organization’s communications.

2. To the extent viewpoints purport to be supported by a
factual basis, are the facts distorted.

3. \Whether or not the organi zation nmakes substantial use of
particularly inflanmmtory and di sparagi ng terns, expressing
concl usi ons based on strong enotional feelings rather than
obj ective factual eval uations.

4. \Wether or not the approach to a subject matter is ainmed
at devel opi ng an understanding on the part of the addressees, by
reflecting consideration of the extent to which they have prior
background or training.

In Nationalist Movenent v. Conmi ssioner, 102 T.C. 558

(1994), affd. 37 F.3d 216 (5th Cr. 1994), this Court addressed
the issue of whether Rev. Proc. 86-43, supra, is constitutional,

which is raised by petitioner in this case. The taxpayer in
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Nat i onali st Movenent was an organi zati on whose activities are

very simlar to the activities of petitioner. Barrett served as
t he taxpayer’s chairman, treasurer, and attorney in that case.
This Court held that Rev. Proc. 86-43, supra, is not overbroad
and does not violate the 1st and 14th Anendnents to the
Constitution. See id. at 583-589.

Cting the 5th and 14th Anmendnents to the Constitution,
petitioner argues that respondent has treated it differently from
ot her organizations simlarly situated, thereby violating its due
process and equal protection rights. The 14th Amendnent provides
that no State shall deny to any person the equal protection of
the laws. The Fifth Arendnent, as applicable to the Federal

Governnent, has no equal protection clause, but its due process

guarantees incorporate simlar principles. See Regan v. Taxation

with Representation, 461 U.S. 540, 542 n.2 (1983); Bolling v.

Sharpe, 347 U. S. 497, 499 (1954).

Petitioner noved to conpel discovery relating to these
constitutional argunents after the parties had filed the
adm nistrative record wwth the Court. Only in very unusua
ci rcunst ances and upon good cause shown will the Court permt
either party to supplenment the admnistrative record. See Rule

217(a); Nationalist Mvenent v. Conm ssioner, 37 F.3d 216,

218-219 (5th Gr. 1994), affg. T.C. Meno. 1992-698. |In response

to petitioner’s notion, this Court concluded that good cause had
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not been shown for subm ssion of evidence in addition to the
adm ni strative record, and, therefore, the notion was denied.
What is contained in the admnistrative record, in terns of
petitioner’s factual foundation, is wholly unpersuasive.

Using as a source an I RS publication, “Cumulative List of
Organi zati ons described in Section 170(c) of the Internal Revenue
Code of 1986", revised to Septenber 30, 1989, petitioner points
out that there are many |listed organi zati ons whose nanmes begin
w th words of apparent ethnic, racial, or sexual partiality, such
as “Black”, “H spanic”, “Jewish”, and “Gay”. An inportant
di sparity, according to petitioner, is the conspicuous absence of
“VWhite” organizations.

This issue has already been addressed by this Court in

Nati onal i st Movenment v. Commi ssioner, 102 T.C. at 594-596, in

whi ch we held that there was no evidence of a constitutional
violation. Petitioner’s argunents are identical to those of the

taxpayer in Nationalist Mywvenent. Therefore, there is no reason

to change the analysis or the result reached in that opinion.
For the reasons stated, we conclude that petitioner is not

operated as a section 501(c)(3) organization. W have considered
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the remai ni ng argunents of petitioner, and they are either
irrelevant or otherwi se lack nerit.

Deci sion will be entered

uphol di ng respondent’ s

det er mi nati on




