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By notice of determnation issued in 1998, R
determ ned that three individuals who perforned
services for P s sole proprietorship in 1992 were
enpl oyees of the proprietorship during such year for
enpl oynment tax purposes. P filed a petition under sec.
7436, 1. R C., contesting R s determ nation and further
contending that R s determ nation was barred by the
expiration of the 3-year period of limtations on

assessnent under sec. 6501(a), |I.R C. R contends that
the period of Iimtations remains open under sec.
6501(c), I.R C., on account of P s fraudul ent conduct.

Hel d: Where the jurisdiction of the Court has
been properly invoked under sec. 7436, |I.R C., the
Court possesses jurisdiction to decide whether R s
determ nati on concerning worker classification is
barred by the expiration of the period of Iimtations
on assessnent under sec. 6501, |.R C
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OPI NI ON

VASQUEZ, Judge: Respondent issued to petitioner a notice of
determ nati on concerning worker classification. Petitioner
contends that such determ nation was tinme-barred under section
6501(a).! Respondent contends that the period of Iimtations on
assessnment remai ns open, pursuant to section 6501(c), on account
of petitioner’s fraudul ent conduct. The Court, sua sponte,
guesti oned whether we have jurisdiction to address these
argunents in the context of a case brought under section 7436.
For reasons discussed bel ow, we hold that we possess such
jurisdiction.
Backgr ound

During 1992, petitioner operated a sole proprietorship (the
conpany) whose principal place of business was in Mesa, Arizona.?
Petitioner resided in Phoenix, Arizona, at the tinme the petition
herein was fil ed.

On June 11, 1998, respondent mailed to petitioner a Notice

of Determ nation Concerning Wrker C assification Under Section
7436, in which respondent determ ned that three individuals who

performed services for the conpany during 1992 (the workers) were

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

2 At trial, petitioner testified that he no | onger owned
the conpany. The record does not reflect, however, when
petitioner’s ownership interest term nated.
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enpl oyees of the conpany for purposes of Federal enploynent
t axes® under Subtitle C (Enploynent Taxes and Col |l ection of
I ncone Tax) of the Internal Revenue Code. The notice of
determ nation further provided that petitioner was not entitled
to “safe harbor” relief provided by section 530 of the Revenue
Act of 1978, Pub. L. 95-600, 92 Stat. 2763, 2885. Respondent
attached to the notice of determnation a “Prelimnary
Cal cul ation of tax and additions to tax”, which set forth the
foll owi ng amounts: (1) $20,154 for January 1 to Decenber 31
1992, under the Federal Insurance Contributions Act (FICA), ch.
736, secs. 3101-3128, 68A Stat. 415 (1954), and under the incone
tax wi t hhol di ng provisions of sections 3401-3406; (2) $13,060 for
January 1 to Decenber 31, 1992, under the Federal Unenpl oynent
Tax Act (FUTA), ch. 736, secs. 3301-3311, 68A Stat. 439 (1954);
(3) $1,743 in section 6656 penalties for failure to make tinely
deposits of taxes; and (4) $24,911 in section 6663 fraud
penal ties.

On Septenber 8, 1998, petitioner filed with the Court a

petition seeking our review of the notice of determnation.* In

3 For convenience, we use the term “enploynent taxes” to
refer to taxes under the Federal Insurance Contributions Act
(FICA), ch. 736, secs. 3101-3128, 68A Stat. 415 (1954), the
Federal Unenpl oynment Tax Act (FUTA), ch. 736, secs. 3301-3311
68A Stat. 439 (1954), and incone tax w thhol ding, secs. 3401-
3406.

4 The petition was actually filed by petitioner and
petitioner’s wife, Anne Neely. On May 14, 1999, respondent filed
(continued. . .)
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it, petitioner contends that (1) respondent erroneously
characterized the workers as enpl oyees, (2) respondent’s
determ nation of worker classification is barred by “all rel evant
sections of the Internal Revenue Code pertaining to the
limtations on assessnent and collection”,® and (3) respondent
erroneously determ ned that petitioner’s failure to pay
enpl oynent taxes relating to the workers was due to fraud.?®

In respondent’s answer to the petition, respondent argues

that his determnation is not tine barred because the general

4(C...continued)
a notion to dismss for lack of jurisdiction as to Anne Neely on
the grounds that the notice of determ nation was not issued to
her and petitioner, but rather to petitioner alone. W granted
respondent’s notion.

5> On Aug. 4, 1992, petitioner filed Forns 941, Enployer’s
Quarterly Federal Tax Return, for quarters ending Mar. 31, 1992,
and June 30, 1992. On Cct. 31, 1992, and Jan. 31, 1993,
petitioner filed Fornms 941 for quarters ending Sept. 30, 1992,
and Dec. 31, 1992, respectively. Lastly, on Mar. 1, 1993,
petitioner filed Form 940-EZ, Enpl oyer’s Annual Federal
Unenpl oynment (FUTA) Tax Return, for cal endar year 1992.
Respondent does not dispute that the above-nentioned returns were
filed nore than 3 years prior to the issuance of the notice of
determ nation in this case.

6 Petitioner also disputed the ambunts of enpl oynment taxes
and the anmounts of related penalties that were set forth in the
notice of determnation. On Cct. 28, 1998, respondent filed a
nmotion to dismss in part for lack of jurisdiction as to the
anounts of enploynent taxes and as to the anmobunts of rel ated
penalties. The notion was schedul ed for hearing, but follow ng
the i ssuance of our opinion in Henry Randol ph Consulting v.

Comm ssioner, 112 T.C. 1 (1999), the parties submtted a joint
report recomrendi ng that respondent’s notion be granted without a
hearing. The Court then granted respondent’s notion and

di sm ssed the case in part for lack of jurisdiction over the
anounts of enploynent taxes and the anpbunts of related penalties
proposed by respondent.
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3-year period of limtations under section 6501(a)’ does not
apply in this case. Respondent alleges that petitioner’s failure
to pay enploynent taxes with respect to anbunts paid to the
wor kers during 1992 constituted (1) a willful attenpt by
petitioner to defeat or evade enploynent taxes and (2) fraud with
an intent to evade tax. Accordingly, respondent contends that
the period of limtations in this case renmains open pursuant to
ei ther section 6501(c)(1) or section 6501(c)(2).

Prior to trial, the parties entered into a stipulation of
facts in which petitioner stipulated that the workers were
enpl oyees of the conpany during 1992 and that petitioner does not
qualify for relief under section 530 of the Revenue Act of 1978,

Pub. L. 95-600, 92 Stat. 2763, 2855.8 The matter for decision at

" Sec. 6501(a) provides that, with respect to any tax
i nposed by the Internal Revenue Code, “no proceeding in court
w t hout assessnent for the collection of such tax shall be begun”
follow ng the expiration of the applicable period of limtations.
See al so sec. 301.6501(a)-1(b), Proced. & Admin. Regs. As a
general rule, the period of limtations expires after 3 years
fromthe date on which the relevant tax return is filed. See
sec. 6501(a). Various exceptions to the 3-year period are found
in sec. 6501, including an unlimted limtations period under
sec. 6501(c)(1) for cases in which the filed return was fal se or
fraudulent with an intent to evade tax. See also sec.
301.6501(c)-1(a), Proced. & Adm n. Regs.

8 That petitioner now concedes the nerits of respondent’s
determ nati on does not deprive the Court of jurisdiction. As we
stated in the income tax context in Hannan v. Conm ssioner, 52
T.C. 787, 791 (1969): “it is not the existence of a deficiency
but the Comm ssioner’s determ nation of a deficiency that
provi des a predicate for Tax Court jurisdiction. * * * [|ndeed,
were this not true, then the absurd result would be that in every
case in which this Court determ ned that no deficiency existed,

(continued. . .)
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trial therefore was whet her respondent’s determ nation of worker
classification was barred by expiration of the 3-year period of
limtations set forth in section 6501(a) or whether the period of
limtations remai ned open pursuant to section 6501(c) on account
of petitioner’s fraudul ent conduct.

At commencenent of trial, the Court raised the issue of
whet her we had jurisdiction to deci de whether a taxpayer in a
wor ker classification case had conmtted fraud for purposes of
determ ni ng whet her the section 6501(c) exception to the general
3-year period of limtations on assessnent applied. At that
time, both parties agreed that the Court possessed jurisdiction
to deci de such issue. Following trial, the Court held the
conventional posttrial briefing in abeyance and ordered the
parties to identify by nmenoranda the | egal authority which
establishes the jurisdiction of the Court to address matters
relating to the period of limtations on assessnent in a worker
classification case brought under section 7436.
Di scussi on

It is well settled that this Court can proceed in a case
only if we have jurisdiction and that any party, or the Court sua

sponte, can question jurisdiction at any tine, even after the

8. ..continued)
our jurisdiction would be lost.” Simlarly, it is the
Comm ssioner’s determ nation of worker classification that
provi des the predicate for our jurisdiction under sec. 7436. The
ultimate nmerits of such determ nation do not affect the Court’s
jurisdiction.
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case has been tried and briefed. See Ronann v. Conmi ssioner, 111

T.C. 273, 280 (1998); Normac, Inc. & Normac Intl. v.

Comm ssioner, 90 T.C. 142, 146-147 (1988); Brown v. Conmm Ssioner,

78 T.C. 215, 218 (1982). Although the parties agreed at trial
that the Court had jurisdiction to decide the issues relating to
the period of limtations on assessnent in this case,
jurisdiction cannot be conferred upon the Court by agreenent.

See Naftel v. Conm ssioner, 85 T.C. 527, 530 (1985).

Through his tinmely filed petition in response to
respondent’s notice of determ nation, petitioner invoked the
Court’s jurisdiction under section 7436. Section 7436(a) confers
upon this Court jurisdiction to determ ne whether service
provi ders are enpl oyees or independent contractors for purposes
of Subtitle C and whether section 530 of the Revenue Act of 1978

applies.® Section 7436(d) further provides that the “principles”

® Sec. 7436(a) provides:

SEC. 7436. PROCEEDI NGS FOR DETERM NATI ON OF EMPLOYMENT
STATUS.

(a) Creation of Renmedy.—If, in connection with an
audit of any person, there is an actual controversy
involving a determ nation by the Secretary as part of
an exam nation that—-

(1) one or nore individuals performng
services for such person are enpl oyees of
such person for purposes of subtitle C, or

(2) such person is not entitled to the
treat nent under subsection (a) of section 530
of the Revenue Act of 1978 with respect to
(continued. . .)
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of sections 6213(a), (b), (c), (d) and (f), 6214(a), 6215,
6503(a), 6512, and 7481 are applicable in a proceedi ng brought
under section 7436 as if the Secretary’s notice of determ nation
were a notice of deficiency.

We previously exam ned the paraneters of our jurisdiction

under section 7436 in Henry Randol ph Consulting v. Conm ssioner,

112 T.C. 1 (1999). The taxpayer in that case contested not only
the Comm ssioner’s determ nation that various services providers
were enpl oyees for enploynent tax purposes, but also the anmounts
of the enploynent taxes that were set out on schedul es attached

to the Comm ssioner’s notice of determ nation. After analyzing

the provisions of section 7436 as well as its legislative

hi story, we concluded that the only grant of jurisdiction within

the section is found in section 7436(a). See Henry Randol ph

Consulting v. Conmmi ssioner, supra at 4-6, 8. W further

concluded that jurisdiction granted by section 7436(a) is |limted
to making the two determ nations expressly set forth therein;
i.e., (1) proper classification of service providers and (2)
application of the safe harbor under section 530 of the Revenue

Act of 1978. See id. at 4-5. Accordingly, we held that we

°C...continued)
such an i ndividual,

upon the filing of an appropriate pleading, the Tax
Court may determ ne whether such a determ nation by the
Secretary is correct. Any such redeterm nation by the
Tax Court shall have the force and effect of a decision
of the Tax Court and shall be reviewabl e as such.



- 9 -
| acked jurisdiction to decide the amounts of enpl oynent taxes at
issue if respondent’s determ nation as to worker classification
were sustained. See id. at 13.

Rel ying on our opinion in Henry Randol ph Consulting,

respondent now argues that we lack jurisdiction to decide which
period of limtations applies under section 6501 and whet her
respondent’ s determ nation was nade after the expiration of such
peri od, because such a decision would constitute a substantive
determnation falling outside of the two determ nations which the
Court is authorized to make under section 7436(a). W agree with
respondent that the issue of whether respondent’s determ nation
is barred by expiration of the period of limtations on
assessnment under section 6501 constitutes a substantive matter,
as opposed to a plea to the jurisdiction of this Court. See

Cenesis Gl & Gas, Ltd. v. Comm ssioner, 93 T.C 562, 564 (1989);

Robi nson v. Commi ssioner, 57 T.C 735, 737 (1972); Badger

Materials, Inc. v. Conm ssioner, 40 T.C 1061, 1063 (1963).

However, we do not share respondent’s belief that we |ack
jurisdiction to address matters relating to the period of
[imtations on assessnment in the worker classification context.
The statute of limtations set forth in section 6501
constitutes a defense at bar (i.e., an affirmative defense) that
may be raised by the taxpayer in response to a determ nation nade

by the Comm ssioner. See Rule 39; Cenesis Gl & Gas, Ltd. v.

Commi ssi oner, supra at 564. Once our jurisdiction has been
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properly invoked in a case, we require no additional jurisdiction
to render a decision with respect to such an affirmative defense.

See Genesis Ol & Gas, Ltd. v. Conm ssioner, supra at 564.

Rat her, “Wen such a defense in bar is properly raised, we nust
pass upon the nerits of the issue after receiving evidence with

respect thereto”. Badger Materials, Inc. v. Conm Ssioner, supra

at 1063. Accordingly, we hold that where the parties are
properly before the Court in an action brought under section
7436, the Court possesses jurisdiction to address issues relating
to the period of limtations under section 6501 that are properly
rai sed by the parties.

In this case, our jurisdiction over the parties under
section 7436 was invoked through petitioner’s tinely filed
petition seeking review of respondent’s notice of determ nation.
When petitioner pleaded as an affirmative defense in his petition
that respondent’s determ nation as to worker classification was
barred by expiration of the 3-year period of limtations under
section 6501(a), we required no additional jurisdiction to
address such issue. Furthernore, when respondent alleged in his
answer that the period of limtations in this case remai ned open
pursuant to section 6501(c) on account of petitioner’s fraudul ent
conduct, we required no additional jurisdiction to decide whether
the circunstances described in section 6501(c) were present in
this case.

We have consi dered respondent’s other argunents in favor of
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a holding that we lack jurisdiction over issues relating to the
period of limtations in this case, and to the extent not
di scussed herein find themto be w thout nerit.
I n accordance with our holding, we shall order the parties
to proceed with briefing the subject matter of the trial.
To reflect the foregoing,

An appropriate order will be

i ssued.



