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OPI NI ON

CHI ECHI, Judge: Respondent determ ned deficiencies of
$53, 942, $1,476,656, and $21,092 in petitioners’ Federal incone
tax (tax) for their taxable years 1999, 2000, and 2001, respec-
tively.

We nust deci de whether the period of [imtations in section
6501(h)! applies with respect to the deficiency for each of
petitioners’ taxable years 1999 and 2000 that is attributable to
the carryback to each of those years of a clainmed net operating
|l oss for alternative mninmumtax purposes. W hold that it does.

All of the facts in this case, which the parties submtted
under Rule 122, have been stipulated by the parties and are so
found except as stated bel ow. 2

Petitioners resided in Cedar Rapids, lowa, at the tinme they

filed the petition in this case.

IAIl section references are to the Internal Revenue Code
(Code) in effect for the years at issue. Al Rule references are
to the Tax Court Rules of Practice and Procedure.

’2In the parties’ stipulation of facts, respondent objected
to the adm ssion of one of the exhibits attached to that stipul a-
tion. That exhibit consisted of a nenmorandumrelating to “I SO
and AMI | ssues” that petitioners claimtheir accountant used for
pur poses of conputing the tax reported in the anmended return that
petitioners filed for each of their taxable years 1999, 2000, and
2001. W sustain respondent’s objections on the grounds of
rel evance, see Fed. R Evid. 401, and hearsay, see Fed. R Evid.
801(c).
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During 1997 through 2001, MLeodUSA, |ncorporated (MLeod),
enpl oyed petitioner Bryce E. Nemtz (M. Nemtz) as its vice
presi dent of investor relations and corporate communi cati ons.
During M. Nemitz's enploynent, MlLeod granted certain options to
himto purchase shares of its comon stock. Al of those options
qualified as incentive stock options (ISOs).

During each of the years 1997, 1998, and 2000, M. Nemtz
exercised at least certain of the 1SOs that McLeod granted to him
(McLeod 1SGCs). For each of those taxable years, petitioners were
required to include as part of their alternative m nimumtaxable
i ncome the spread between the exercise price of each McLeod I SO
that M. Nemtz exercised and the date-of-exercise fair market
val ue of the MLeod stock that he acquired.

During 2001, M. Nemtz sold certain of the MLeod stock
that he acquired during each of the years 1997, 1998, and 2000
t hrough the exercise of certain MLeod | SCs. The proceeds that
M. Nemtz received fromeach of those sales were | ess than the
dat e- of - exerci se fair market value of the MLeod stock sol d.

Petitioners tinely filed Form 1040, U.S. Individual I|ncone
Tax Return (return), for each of their taxable years 1999 (1999
return), 2000 (2000 return), and 2001 (2001 return). Petitioners
i ncl uded Form 6251, Alternative M ninmum Tax - |ndividuals (Form
6251), as part of the 1999 return (1999 Form 6251), the 2000

return (2000 Form 6251), and the 2001 return (2001 Form 6251).
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Petitioners also included Form 8801, Credit For Prior Year
M ni mum Tax - Individuals, Estates, and Trusts (Form 8801), as
part of the 1999 return (1999 Form 8801), the 2000 return (2000
Form 8801), and the 2001 return (2001 Form 8801).

In the 1999 return, petitioners reported on page 2 taxable
i ncome of $1, 748,707 and tax of $354,228. |In the 1999 Form 6251,
petitioners reported alternative m nimumtaxabl e incone of
$1, 279, 154,32 tentative alternative mninumtax (tentative AMI) of
$262, 619, and no alternative mnimumtax (AMI. |In the 1999 Form
8801, petitioners clainmed an AMI credit of $91, 609 and an AMI
credit carryforward to 2000 of $53,942. On page 2 of the 1999
return, petitioners reduced the tax of $354, 228 that they re-
ported on that page by the AMI credit of $91, 609 that they
claimed in the 1999 Form 8801 and reported total tax of $262, 619.

In the 2000 return, petitioners reported on page 2 no
taxabl e inconme and no tax. In the 2000 Form 6251, petitioners
reported alternative mninumtaxable i ncone of $9, 283, 465, *
tentative AMI of $2,595,870, and AMI of $2,595,870. |In the 2000
Form 8801, petitioners clainmed an AMI credit carryforward to 2001

of $53,023. On page 2 of the 2000 return, petitioners reported

3In calculating alternative m ni numtaxable incone reported
in the 1999 Form 6251, petitioners clainmed no alternative tax net
operating | oss deducti on.

“ln calculating alternative m ni numtaxable incone reported
in the 2000 Form 6251, petitioners clainmed no alternative tax net
operating | oss deducti on.
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AMI of $2,595,870 that they reported in the 2000 Form 6251 and
total tax of $2,595, 870.

In the 2001 return, petitioners reported on page 2 taxable
i ncome of $2,188, 651° and tax of $433,210. In the 2001 Form
6251, petitioners reported alternative m nimumtaxable inconme of
$130, 122,°¢ tentative AMI of $21,092, and no AMI. In calculating
in the 2001 Form 6251 that they had alternative m ni nrumtaxable
i ncome of $130, 122, petitioners clainmed an adjusted | oss of
$2,563,879.7 In the 2001 Form 8801, petitioners claimed an AMI
credit of $412,118 and an AMI credit carryforward to 2002 of
$2,220,436. On page 2 of the 2001 return, petitioners reduced
the tax of $433,210 that they reported on that page by the AMI
credit of $412,118 that they claimed in the 2001 Form 8801 and

reported total tax of $21,092.

5l'n cal cul ating taxable incone reported on page 2 of the
2001 return, petitioners included capital gain of $2,560,879 that
they reported on page 1 of that return.

6In calculating alternative m ni numtaxable incone reported
in the 2001 Form 6251, petitioners clainmed no alternative tax net
operating | oss deducti on.

I'n the 2001 Form 6251, petitioners limted the adjusted
loss to $2,563,879, which is equal to the total of (1) capital
gain of $2,560,879 that they reported on page 1 of the 2001
return and (2) $3,000. See supra note 5. |In calculating alter-
native mninumtaxable incone reported in the 2001 Form 6251,
petitioners included no “excess of AMI inconme over regular tax
incone” with respect to incentive stock options.
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On Novenber 3, 2002, pursuant to Revenue Procedure 2002-40,
2002-1 C.B. 1096,8 petitioners filed Form 1040X, Amended U. S.
| ndi vi dual I ncone Tax Return (amended return), with respect to
each of their taxable years 1999 (1999 anended return), 2000
(2000 anended return), and 2001 (2001 anended return).® Peti-
tioners included Form 6251 as part of the 1999 anended return
(1999 anended Form 6251), the 2000 anmended return (2000 anmended
Form 6251), and the 2001 anended return (2001 anmended Form 6251).
Petitioners also included Form 8801 as part of the 1999 anended
return (1999 anended Form 8801), the 2000 anended return (2000
anmended Form 8801), and the 2001 anended return (2001 anmended
Form 8801). Petitioners included Schedul e A-NOL of Form 1045,
Application for Tentative Refund, as part of the 2001 anended
return (2001 Schedul e A).

In the 2001 anended return, petitioners clainmed a refund of
$21,092 (clainmed 2001 refund). In that anmended return, petition-

ers showed in pertinent part:

8Secs. 6.01 and 7 of Rev. Proc. 2002-40, 2002-1 C B. 1096,
1098, provide procedures that certain taxpayers who incurred net
operating | osses during 2001 or 2002 nust follow on or before
Cct. 31, 2002, in order to elect to forgo the five-year carryback
period in sec. 172(b)(1)(H

°Petitioners attached copies of certain pages of (1) the
1999 return to the 1999 anended return, (2) the 2000 return to
t he 2000 anended return, and (3) the 2001 return to the 2001
amended return.



A Oiginal B. Net change - C. Correct
anount or as anount of anount
previously i ncrease or
adj ust ed (decrease)

* * % * * %
I nconmre and
Deductions * * *
1 Adjusted gross 2,729, 959. 2,729,959
i ncone * * *
2 ltem zed 541, 308. 541, 308
deductions or
st andard
deduction * * *
3 Subtract line 2 2,188, 651. 2,188, 651.
fromline 1 * *
4 Exenptions. * * NONE NONE
5 Taxabl e i ncone. 2,188, 651. 2,188, 651.
Subtract line 4
fromline 3 * * *
6 Tax * * * 433, 210. 433, 210.
7 Credits * * * 412, 118. (121, 092. 433, 210.
8 Subtract line 7 21, 092. -21,092. NONE
fromline 6.
Enter the result
but not | ess
than zero * * *
9 Oher taxes * * *
10 Total tax. Add (2121, 092. -21, 092. NONE
lines 8 and 9 * * *

The amount of “Net change” in credits that petitioners clainmed in the 2001
amended return is equal to the difference between the ampbunt of AMI credit that they
claimed in the 2001 Form 8801 and the anpbunt of AMI credit that they claimed in the
2001 anended Form 8801. See infra note 11.

2An unidentified person drew by hand a line through the total tax of $21,092
shown in the 2001 anended return as the total tax reported in the 2001 return and
handwr ot e “20,492". Although the record does not explain those handwitten nota-
tions, the record establishes that $21,092 was the anobunt of total tax reported in
the 2001 return and the anount of the refund clained in the 2001 anended return.
However, as discussed infra note 14, the record further establishes, w thout
expl anation, that the refund that respondent paid to petitioners with respect to
their taxable year 2001 is equal to the total of (1) $20,492 of the clainmed 2001

refund of $21,092 and (2) $956.34 of interest.

In arriving at the correct anount of total tax reported in

the 2001 anended return, petitioners reported alternative m ni num
t axabl e i ncome of negative $6, 552,925, no tentative AMI, and no
AMTI in the 2001 anmended Form 6251. In calculating in the 2001
anended Form 6251 that they had alternative m nimumtaxabl e

i ncome of negative $6,552,925, petitioners clained (1) $71, 304 as

an adjusted loss and (2) negative $9, 175,622 as “excess of AMI
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i ncome over regular tax income” with respect to incentive stock
options. In the 2001 anended Form 8801, petitioners clained an
AMI credit of $433,210' and an AMI credit carryforward to 2002
of $669,665. In the 2001 Schedule A petitioners clained a net
operating loss for AMI purposes of $6,552, 925.

Petitioners included with the 2001 amended return the
foll ow ng expl anati on of changes to inconme, deductions, and
credits:

The taxpayers are anending this return to correct the
lines 9 and 10 of Form 6251 (Alternative M ninmm Tax -
I ndividuals). In prior years, Bryce Nemtz exercised
numer ous incentive stock options and reported the

di fference between the exercise price and the fair

mar ket val ue on the date of exercise as a tax prefer-
ence on Form 6251 on the line | abeled “lIncentive stock
options. Enter excess of AMI incone over regular tax
incone”. In 2001, the shares acquired by the option
exercises were sold at a price below the fair narket
val ue on the date of exercise. On their original
return, the taxpayers reported this difference between
t he amount of inconme previously reported on Form 6251
and the incone reported for regular tax for 2001 on
Form 6251, line 9 “Adjusted gain or loss. Enter dif-
ference between AMI and regular tax gain or |oss”.
This negative adjustnment was limted to the anmount of
capital gain reported for regular tax plus $3, 000.
This original reporting is consistent with the IRS
instructions to Form 6251.

See supra note 7. In the 2001 anended Form 6251, peti -
tioners did not limt the negative $9, 175,622 that they clai ned
as “excess of AMI inconme over regular tax inconme” with respect to
i ncentive stock options to the total of (1) capital gain of
$2, 560,879 that they reported on page 1 of the 2001 return and
(2) $3,000.

1The anmount of AMI credit that petitioners clainmed in the
2001 anended Form 8801 exceeds the anount of AMI credit that they
clainmed in the 2001 Form 8801 by $21, 092.
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On this amended return, the taxpayers are reporting the
negati ve adjustnent descri bed above on Form 6251, |ine
10, and are not limting the adjustnent as a capital

| oss for alternative m ninumtax purposes. Taxpayers
believe this negative adjustnent creates an alternative
m ni mum tax net operating |oss that can be carried back
to prior years to offset alternative m ninumtaxabl e

i ncone.

The taxpayers’ basis for this change is the United
States Suprene Court decision in the case of F. Donald
Arrowsmth 42 AFTR 649: aff’'g CA-2. The Suprene Court
in Arrowsmth held for the IRS that when a taxpayer had
a capital gain on an initial transaction, a subsequent
|l oss on a related transaction had to be capital also.
Arrowsm th should apply for alternative m ni numtax
purposes as well. In this situation, the original
transaction (exercise of the incentive stock options)
was ordinary incone for alternative m ninmumtax:
therefore the subsequent sale at a | oss should al so be
treated as an ordinary | oss.

Petitioners also attached a supplenent to the 2001 anended
return in which they stated:

ELECTI ON TO WAl VE THE 5 YEAR OPERATI NG LGOSS
CARRYBACK AND SUBSTI TUTE A 2 YEAR CARRYBACK PERI CD

THE ABOVE- NAME TAXPAYER | NCURRED A NET OPERATI NG LOSS
I N THE TAXABLE YEAR ENDI NG DECEMBER 31, 2001, AND IS
ENTI TLED TO A FI VE YEAR PERI OD W TH RESPECT TO THAT
LOSS UNDER CODE SECTI ON 172(B) (1) (H OF THE | NTERNAL
REVENUE CODE.

PURSUANT TO CODE SECTION 172(J) THE TAXPAYER ELECTS TO
VWAl VE THE PROVI SI ONS W TH CODE SECTI ON 172(B) (1) (H (A
5 YEAR OPERATI NG LOSS CARRYBACK) AND | NSTEAD APPLY THE
PROVI SI ONS OF SECTION 172(B) (1) (A) (1) (A 2 YEAR OPERAT-
| NG LOSS CARRYBACK) . [2l [ Reproduced literally.]

12See supra note 8.
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On February 3, 2003, respondent paid to petitioners a refund
of $21,448.342 with respect to their taxable year 2001 (2001
refund).
In the 1999 anended return, petitioners clained a refund of
$53,942. In that anmended return, petitioners showed in pertinent

part:

13The parties stipulated that on Feb. 3, 2003, respondent
paid to petitioners a refund of $21,488.34 with respect to their
t axabl e year 2001. That stipulation is clearly contrary to the
facts that we have found are established by the record, and we
shal| disregard it. See Cal-Mine Foods, Inc. v. Conm ssioner,
93 T.C. 181, 195 (1989). The record establishes, and we have
found, that on Feb. 3, 2003, respondent paid to petitioners a
refund of $21,448.34 with respect to their taxable year 2001.

¥The anmount of the 2001 refund is equal to the total of
(1) $20,492 of the claimed 2001 refund of $21,092 and (2) $956. 34
of interest. The record does not explain why respondent did not
refund the entire amount of the $21,092 that petitioners clainmed
in the 2001 anmended return. See table note 2, supra p. 7.
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A Oiginal B. Net change - C. Correct
anount or as anount of anount
previously i ncrease or
adj ust ed (decrease)

* * * * * *
I nconmre and
Deductions * * *
1 Adjusted gross 1,778, 670. 1,778, 670.
i ncone * * *
2 Iltem zed 29, 963. 29, 963
deductions or
st andard
deduction * * *
3 Subtract line 2 1,748, 707. 1,748, 707
fromline 1 * * *
4 Exenptions. * * * NONE NONE NONE
5 Taxabl e i ncone. 1,748, 707. 1,748, 707
Subtract line 4
fromline 3 * * *
6 Tax * * * 354, 228. 354, 228
7 Credits * * * 91, 609. (153, 942, 145, 551.
8 Subtract line 7 262, 619. - 53, 942. 208, 677.
fromline 6.
Enter the result
but not | ess
than zero * * *
9 Oher taxes * * * NONE NONE
10 Total tax. Add 262, 619. -53, 942. 208, 677.
lines 8 and 9 * * *

The amount of “Net change” in credits that petitioners clainmed in the 1999
amended return is equal to the difference between the ampbunt of AMI credit that they
claimed in the 1999 Form 8801 and the anpbunt of AMI credit that they claimed in the
1999 anended Form 8801. See infra note 16

In arriving at the correct anount of total tax reported in
the 1999 anended return, petitioners reported no alternative
m ni mum t axabl e i ncone, no tentative AMI, and no AMI in the 1999
amended Form 6251. In calculating in the 1999 anended Form 6251
that they had no alternative m ni mumtaxable inconme, petitioners
carried back the net operating | oss for AMI purposes of
$6, 552,925 that they clainmed in the 2001 anended return and

clainmed an alternative tax net operating |oss deduction of
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$1,279,154.% In the 1999 anmended Form 8801, petitioners clained
an AMI credit of $145,551' and no AMI credit carryforward to
2000.

On Decenber 9, 2002, respondent paid to petitioners a refund
of $53,942 with respect to their taxable year 1999 (1999 refund).

In the 2000 anended return, petitioners clained a refund of
$1,476,656. |In that amended return, petitioners showed in

pertinent part:

15See supra note 3.

18The anmount of AMI credit that petitioners clainmed in the
1999 anmended Form 8801 exceeds the amount of AMI credit that they
clained in the 1999 Form 8801 by $53, 942.
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A Oiginal B. Net change - C. Correct
anount or as anount of anount
previously i ncrease or
adj ust ed (decrease)

* * % * * %
I nconmre and
Deductions * * *
1 Adjusted gross 193, 273. 193, 273.
i ncone * * *
2 Iltem zed 250, 333. 250. 333.
deductions or
st andard
deduction * * *
3 Subtract line 2 -57, 060. -57, 060.
fromline 1 * * *
4 Exenptions. * * * 11, 200. 11, 200.
5 Taxabl e i ncone. - 68, 260. - 68, 260.
Subtract line 4
fromline 3 * * *
6 Tax * * * 2,595, 870. (1.1, 476, 656. 1, 119, 214.
7 Credits * * *
8 Subtract line 7 2,595, 870. -1, 476, 656. 1,119, 214.
fromline 6.
Enter the result
but not | ess
than zero * * *
9 Oher taxes * * *
10 Total tax. Add 2,595, 870. -1, 476, 656. 1,119, 214.
lines 8 and 9 * * *

The amount of “Net change” in tax that petitioners clainmed in the 2000
amended return is equal to the difference between the anmbunt of AMI that they
reported in the 2000 Form 6251 and the anpbunt of AMI that they reported in the 2000
amended Form 6251. See infra note 17

In arriving at the correct anount of total tax reported in
t he 2000 anended return, petitioners reported alternative m ni num
t axabl e i ncome of $4,009, 694, tentative AMI of $1,119, 214, and
AMI of $1, 119,214 in the 2000 anended Form 6251. In cal cul at -
ing in the 2000 anmended Form 6251 that they had alternative
m ni mum t axabl e i ncome of $4, 009,694, petitioners carried back

the net operating | oss for AMI purposes of $6,552,925 that they

YThe anount of AMI that petitioners reported in the 2000
Form 6251 exceeds the anmount of AMI that they reported in the
2000 anended Form 8801 by $1, 476, 656.
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claimed in the 2001 anended return and clained an alternative tax
net operating |oss deduction of $5,273,771.1% Petitioners
clainmed no AMI credit carryforward to 2001 in the 2000 anended
Form 8801.
On March 4, 2003, respondent paid to petitioners a refund of
$1,476,656 with respect to their taxable year 2000 (2000 refund).
Pursuant to section 6501(c)(4), on Novenber 1 and 5, 2004,
respectively, petitioners and respondent executed Form 872,
Consent to Extend the Tinme to Assess Tax, in which they consented
to extend the time within which to assess petitioners’ tax for
their taxable year 2001 to Septenber 30, 2005.
On June 27, 2005, respondent issued to petitioners a notice
of deficiency (notice) with respect to their taxable years 1999,
2000, and 2001. In the notice, respondent determ ned that
Losses realized on the sale of stock acquired through
exercise of an incentive stock option are subject to
the limtations applicable to capital transactions.
Consequently, such sale does not give rise to an ad-
justment in determning Alternative M ninum Tax taxabl e
income. Accordingly, the Alternative M nimum Tax net
operating loss clained for 2001 has not been al |l owed.
In the notice, respondent also determ ned that, because of the
di sal l owance of the clainmed net operating | oss for AMI purposes
for their taxable year 2001, petitioners are not entitled to

carry back any portion of that clainmed net operating | oss to each

of their taxable years 1999 and 2000. The anount of the defi-

8See supra note 4.
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ciency that respondent determned in the notice for petitioners’
taxabl e year 1999 is equal to the anpbunt of the 1999 refund. The
anmount of the deficiency that respondent determned in the notice
for petitioners’ taxable year 2000 is equal to the anmount of the
2000 refund. The anmount of the deficiency that respondent
determined in the notice for petitioners’ taxable year 2001 is
equal to the amount of the clained 2001 refund (i.e., $21,092).1%°

That the parties submtted this case fully stipul ated under
Rul e 122 does not affect who has the burden of proof or the

effect of a failure of proof. Rule 122(b); Borchers v. Conm s-

sioner, 95 T.C. 82, 91 (1990), affd. 943 F.2d 22 (8th Cr. 1991).
Al t hough petitioners bear the burden of proof in this case, Rule
142(a), resolution of the issue presented here does not depend on
who has the burden of proof.

Petitioners agree (1) that respondent correctly determ ned
that the losses that they realized during 2001 with respect to
M. Nemtz s sale of certain McLeod stock are capital | osses and
(2) that for AMI purposes they, as noncorporate taxpayers, my
not carry back to each of their taxable years 1999 and 2000 the
net capital loss that they agree they have for 2001, see sec.

1212(b); Merlo v. Comm ssioner, 126 T.C. 205 (2006), affd. 492

F.3d 618 (5th Gr. 2007). Petitioners also agree that, because

of the foregoing uncontested determ nati ons of respondent,

19See supra note 14.
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respondent correctly determ ned the deficiency with respect to
each of petitioners’ taxable years 1999, 2000, and 2001.2%° In
addition, petitioners concede that the period of limtations for
t he assessnent of the deficiency that respondent determ ned for
petitioners’ taxable year 2001 has not expired.

The only dispute between the parties relates to the applica-
ble period of limtations with respect to each of petitioners’
t axabl e years 1999 and 2000. W nust determ ne whether, as
respondent argues, the period of limtations in section 6501(h)
applies or whether, as petitioners argue, the period of limta-
tions in section 6501(a) applies.?

Statutes of limtations that bar the rights of the Govern-
ment are to be strictly construed in favor of the Governnent.

Badaracco v. Conm ssioner, 464 U. S. 386, 391 (1984); E.I. DuPont

De Nenmpurs & Co. v. Davis, 264 U S. 456, 462 (1924); see al so

Bufferd v. Comm ssioner, 506 U. S. 523, 527 n.6 (1993).
Section 6501(h) on which respondent relies provides in

pertinent part:

20See supra note 14.

2'Respondent does not dispute that if sec. 6501(a) applies
Wi th respect to each of petitioners’ taxable years 1999 and 2000,
the period of Ilimtations for the assessnent of the deficiency
t hat respondent determ ned for each of those years has expired.
Petitioners do not dispute that if sec. 6501(h) applies with
respect to each of petitioners’ taxable years 1999 and 2000, the
period of limtations for the assessnent of the deficiency that
respondent determ ned for each of those years has not expired.
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In the case of a deficiency attributable to the appli-

cation to the taxpayer of a net operating |oss

carryback * * * such deficiency may be assessed at any

time before the expiration of the period within which a

deficiency for the taxable year of the net operating

loss * * * which results in such carryback nay be

assessed.

Section 6501(a) on which petitioners rely provides in
pertinent part: “Except as otherw se provided in this section,
t he anobunt of any tax inposed * * * shall be assessed within
3 years after the return was filed”. |In support of their posi-
tion that the period of limtations in section 6501(a), and not
the period of Iimtations in section 6501(h), applies, petition-
ers advance two principal argunents.

We first address petitioners’ argunent that

Under section 6501(h) the only situations where the

statute of limtations is kept open by reference to a

| oss year for noncorporate taxpayers is in the case of

deficiencies attributable to a net operating | oss

carryback since such taxpayers cannot have a capital
| oss carryback

* * * * * * *

* * * for 2001 there was no AMI net operating | oss.

Rat her there was an AMI capital |oss for 2001, which

could not be carried back * * *, Section 6501(h) is

therefore expressly not applicable to this factual

si tuation.

As we understand it, petitioners are arguing that in the
2001 anended return they clainmed a capital |oss, and not a net
operating | oss, for AMI purposes with respect to M. Nemtz's
sal e during 2001 of certain MLeod stock and that in the 1999

amended return and the 2000 anmended return they carried back that



capital |oss.

The record belies petitioners’ argunent. For exanp
t he expl anation of changes to incone, deductions, and cr
that petitioners included with the 2001 anended return,
ers stated in pertinent part:

On this amended return, the taxpayers are reporting
negati ve adjustnent descri bed above on Form 6251,

le, in
edits

petition-

t he
i ne

10, and are not limting the adjustnent as a capital

| oss for alternative m ninumtax purposes. Taxpaye

rs

believe this negative adjustnent creates an alternative

m ni mum tax net operating |oss that can be carried
to prior years to offset alternative m ni num taxabl
i ncone.

The taxpayers’ basis for this change is the United

back
e

ald

States Suprene Court decision in the case of F. Don

Arrowsmth 42 AFTR 649: aff’'g CA-2. * * * In this
situation, the original transaction (exercise of th

e

i ncentive stock options) was ordinary incone for alter-
native mninmumtax: therefore the subsequent sale at a

| oss should also be treated as an ordinary | oss.
The record establishes, and we have found, that petition
clainmed a net operating |loss, and not a capital loss, fo
purposes in the 2001 anended return and that they carrie
that net operating |oss for AMI purposes in the 1999 ane
return and the 2000 anended return.

We turn now to petitioners’ argunent that

Section 6501(h) refers only to a “deficiency attrib

ers
r AMI
d back
nded

ut -

able to the application to the taxpayer of a net oper-
ating loss carryback.” No nention is nmade in section
6501(h) of an alternative tax capital loss or an alter-
native mninmmtax | oss carryback. Wile statutes of
[imtation barring assessnent of taxes nust be strictly
construed in favor of the governnent, statutes are to
be construed so as to give effect to their plain and

ordinary nmeaning and all parts of a statute nust be
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read together and each part should be given its ful

effect. * * * To give full effect to the differences

bet ween the regular tax and alternative m nimumtax,

the term “net operating |oss carryback” in section

6501(h) should not be considered the sane as or the

equi val ent of “alternative m nimumtax carryback” or

“alternative capital |oss carryback”

As we understand it, petitioners are arguing that, because
section 6501(h) refers only to a net operating | oss carryback,
and not to a net operating |oss carryback for AMI purposes, that
section does not apply to the deficiency for each of their
t axabl e years 1999 and 2000 that is attributable to the carryback
to each of those years of the net operating |loss for AMI purposes
that they clained in the 2001 anended return.

Section 6501(h) applies in the case of a deficiency attrib-
utable to the application of a net operating |oss carryback. The
only provision in the Code that allows a net operating |oss
carryback is section 172(b).? That section, which is entitled

“Net Operating Loss Carrybacks and Carryovers”, allows, inter

alia, a taxpayer to carry back a net operating |oss. Section

22l n 1986, Congress added sec. 56(a)(4) and (d) to the Code.
Tax Reform Act of 1986, Pub. L. 99-514, sec. 701(a), 100 Stat.
2323, 2325-2326. Sec. 56(a)(4) allows a deduction for a net
operating | oss for AMI purposes. Sec. 56(d) defines the term
“alternative tax net operating |oss deduction” as the “net
operating | oss deduction allowable for the taxable year under
section 172" wth certain adjustnents to the anmount of that
deduction all owabl e under sec. 172 that are set forth in sec.
56(d) (1) and (2). Although the adjustnents set forth in sec.
56(d) (1) and (2) may affect the anount of the alternative tax net
operating | oss deduction allowed under sec. 56(a)(4), nothing in
sec. 56 allows the carryback of a net operating |oss for AMI
pur poses.
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172(b) does not refer to, or distinguish between, a net operating
| oss for regular tax? purposes and a net operating |oss for AMI

purposes. See Plunb v. Conmm ssioner, 97 T.C. 632, 638 (1991).

That section provides rules that apply to both the carryback of a
net operating loss for regular tax purposes and the carryback of
a net operating |oss for AMI purposes. See id. at 638-639.

Li ke section 172(b), section 6501(h) does not refer to, or
di stingui sh between, a net operating |oss for regular tax pur-
poses and a net operating |loss for AMI purposes. |f Congress had
i ntended that section 6501(h) not apply with respect to the
carryback of a net operating |loss for AMI purposes, it would have
so stated. It did not.

We hold that the period of limtations in section 6501(h)
applies with respect to the deficiency for each of petitioners’
t axabl e years 1999 and 2000 that is attributable to the carryback
to each of those years of the net operating |oss for AMI purposes

that they clained in the 2001 anended return.?*

2The term “regular tax” is defined in sec. 55(c)(1) as the
“regular tax liability for the taxable year (as defined in
section 26(b))”, reduced by certain credits specified in sec.
55(c)(1).

24As di scussed supra note 21, petitioners do not dispute
that if sec. 6501(h) applies with respect to each of petitioners’
t axabl e years 1999 and 2000, the period of limtations for the
assessnment of the deficiency that respondent determ ned for each
of those years has not expired.
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We have considered all of petitioners’ contentions and
argunments that are not discussed herein, and we find themto be

w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing and the concessions of petitioners,

Deci sion will be entered for

respondent.



