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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 2001 and 2002, the
taxabl e years in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case.

The controversy in this case is the residual of extensive
settl enment negotiations and the resolution of nost of the
determ nations set forth in the notice of deficiency. The
remai ni ng i ssues concern: (1) Wether petitioners are |liable for
section 6651(a)(1l) additions to tax for the 2001 and 2002 t ax
years; and (2) whether the Court has jurisdiction to consider
certain aspects of the parties’ disagreenment concerning a prior
tax year (1999) from which various credits were carried over for
the 2001 and 2002 tax years.

Backgr ound

This case was cal endared for trial during fall 2008, and at
that time the parties presented to the Court a settl enent
agreenent that resolved all of the determ nations set forth in
the notice of deficiency other than the section 6651(a)(1l) |ate-
filing additions to tax and their di sagreenent about the
application of certain overpaynent credits from prior-year
returns.2 The background information in this case is conplex and

was further conplicated by petitioners’ late filing and errors

2There were nunerous differences concerning the credits from
prior years. The Court worked with the parties beginning in
fall 2008, and after nunerous tel ephone conferences nost of the
parties’ differences have been resolved. The resolution of the
conpl ex conput ational issues required exceptional patience,
cooperation, and efforts by the parties, and the Court
conplinments those efforts.
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respondent made in the processing of petitioners’ tax returns.
We address only those facts that bear on the renaining issues.

Petitioners resided in California at the tinme their petition
was filed. Follow ng his conpletion of nmedical school in 1979,
Wlliam B. O Bryant (petitioner) began his residency in internal
medicine in California. He was successful in the practice of
medi cine in Orange County, California. After approximately
18 years, however, petitioner found that he had a proclivity and
the ability to be a day trader. Late in 1998 he abandoned the
practice of nedicine and becane a full-tinme day trader. Four or
five nonths later, petitioner wife suffered a severe head injury
that resulted in a cerebral henorrhage and coma. Follow ng brain
surgery, petitioner wife becane paralyzed on the left side of her
body, and she had a [imted nenory.

At that time petitioners had two m nor children and two
children in college, and petitioner ceased day trading to care
for his wife and children full time. It took nore than 2 years
for petitioner wife to be able to get around and manage her own
care independently. Initially, petitioner’s wife was unable to
perform nost of the basic functions of human exi stence, and
petitioner taught her to wal k, eat, dress, etc.

During 2001 petitioner began working as an appeal s nedi cal
director for a health insurance conpany. Shortly after that, his

wi fe devel oped a new condition known as “normal pressure
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hydr ocephal us”. This condition caused additional problens for
petitioner and his wfe, including her |ack of balance, worsening
short-term nenory, and incontinence, anong other things. She
required additional brain surgery during July 2001 to inplant a
shunt in her cranial ventricle to allow drainage. During the
followng 2 years petitioner’s incone was insufficient to cover
his famly’s |iving expenses, and he amassed approxi mately

$150, 000 i n debt.

Petitioners had prepaynent credits fromprior years and
various estimated paynments, and when their 2001 and 2002 tax
returns were filed, albeit late, any anmounts of tax owed were
smal | .® As of May 24, 2004, petitioners had not filed their 2001
and 2002 joint Federal inconme tax returns, and respondent
prepared substitutes for returns for those years using avail able
information fromrespondent’s records. On or about February 24,
2006, petitioners filed 2001 and 2002 joint Federal incone tax
returns.

Di scussi on

Section 6651(a)(1l) inposes an addition to tax in the case of
any failure to tinely file a Federal incone tax return unless it
is shown that such failure is due to reasonabl e cause and not due

to willful neglect. A showi ng of reasonabl e cause requires

SPetitioners, after considering credits, had a refund due
themfor 1 of the tax years.
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t axpayers to denonstrate they exercised ordinary business care
and prudence and neverthel ess were unable to file the tax return
by the due date. The addition will not apply if it is shown that
the failure to file a tinely tax return was due to reasonabl e
cause and not due to wllful neglect. See sec. 6651(a)(1l); see

also United States v. Boyle, 469 U S. 241, 245 (1985); sec.

301.6651-1(c)(1), Proced. & Adm n. Regs. WIIful neglect is
interpreted as a “conscious, intentional failure or reckless

indifference.” United States v. Boyle, supra at 245.

The fact that petitioners’ inconme tax returns for 2001 and
2002 were filed late satisfies respondent’s burden of production
under section 7491(c) and establishes the potential for
petitioners’ liability for the section 6651(a)(1) addition to tax
unl ess they can establish reasonable cause for the failure to

file timely. See Hi gbee v. Conm ssioner, 116 T.C 438, 446

(2001).

Petitioner clains that his late filing was due to reasonabl e
cause because of his good-faith belief that prior year’s credits
or overpaynents would result in no tax or addition to tax due*
for 2001 and 2002. Wen the 2001 and 2002 returns were due,

petitioner was unable to acconplish nmuch nore than caring for his

“Utimately, the credits fromearlier years resulted in an
overpaynment in 1 year. W note, however, those circunstances do
not obviate the sec. 6651(a)(1l) late-filing addition to tax.
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wi fe, children, and household while continuing to earn noney to
support his famly.

In Ruggeri v. Conmm ssioner, T.C. Menob. 2008-300, the

foll ow ng contrasting opinions were set forth to show sone
paraneters of reasonabl e cause cases with circunstances siml ar
to those we consider here:

The Court has found reasonabl e cause where the taxpayer
or a menber of the taxpayer’'s famly experiences an

i1l ness or incapacity that prevents the taxpayer from
filing his or her tax return. See, e.g., Tabbi v.

Commi ssioner, T.C Meno. 1995-463 (reasonabl e cause
found where the taxpayers’ son had heart surgery and

t he taxpayers spent 4 nonths continuously in the
hospital with him and the taxpayers filed their return
2 nonths after their son’s death); Harris v.

Commi ssioner, T.C Menp. 1969-49 (reasonabl e cause
found where the taxpayer’s activities were severely
restricted, and the taxpayer was in and out of

hospi tal s because of various severe nedical ail nents

i ncludi ng stroke, paralysis, heart attack, bladder
troubl e, and breast cancer).

On the other hand, the Court has not found
reasonabl e cause where the taxpayer does not tinely
file but is able to continue his or her business
affairs despite the illness or incapacity. See, e.g.,
Judge v. Conmi ssioner, 88 T.C. 1175, 1189-1191 (1987)
(no reasonabl e cause found where the taxpayer had a
long history of delinquent filing of returns and the
t axpayer was actively involved in preparing and
executing business-rel ated docunents despite illness
during years at issue); Watts v. Conm ssioner, T.C
Meno. 1999-416 (reasonabl e cause not found where,
al though the taxpayer’s not her and daughter were both
i1l and the taxpayer frequently took themto see
doctors, the taxpayer also perforned extensive
architectural services in the taxpayer’s business);
Wight v. Conm ssioner, T.C Meno. 1998-224 (reasonable
cause not found where the taxpayer had capacity to
attend to matters other than filing tax returns despite
the traunma of his nother’s di sappearance and death),
affd. wi thout published opinion 173 F.3d 848 (2d Cr
1999) .
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Petitioner’s circunstances are nost |like those in Tabbi v.

Conmi ssioner, supra, and Harris v. Conmni ssioner, supra, in which

the Court found reasonable cause for the late filing. The record
reflects that after petitioner wife's accident he was consunmed by
his constant attention to her needs during the period under

consi deration; by his unsuccessful® attenpt to earn enough noney
to pay the bills; by his obligation to care for his famly; and
by the maintaining of his household. Wen the returns were due
petitioner slept little and had no tinme for any other activity.
Under these circunstances, petitioner attenpted to maintain
sufficient records but was neverthel ess unable to file the tax
returns wwthin the prescribed tinme. Additionally, during that
time petitioners’ returns were being audited, and there were
substantial differences between the parties concerning the
application of credits and overpaynents fromprior years. The
failure to file was not due to petitioners’ intentional failure
or reckless indifference.

We accordingly hold that petitioners are not |iable for the
late-filing addition to tax under section 6651(a)(1l) for the 2001
and 2002 tax years.

Finally, we turn to the conputational issue. By way of

background, the genesis of the problemwas the filing of

SDuring the period 2001 to 2003 petitioner went
approxi mately $150, 000 i nto debt.
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petitioners’ 1998 tax return, wherein they reported a $21, 991
overpaynent and directed that the overpaynent be applied to
estimated tax paynents for 1999. Respondent, instead of applying
t he overpaynent to 1999, sent petitioners a refund check for
$21,991. Petitioners did not cash the refund check; shortly
thereafter their 1998 tax return canme under audit; no anount of
the cl ai ned overpaynent was credited to the 1999 tax year; and
respondent placed a “freeze” on the $21,991 refund for 1998.
Utimately, in connection with petitioners’ earlier case before
this Court, respondent released some portion of the 1998 refund.
Through a conbi nati on of respondent’s conputational and rel ated
errors, petitioners’ late filing of returns, and litigation with
respect to 1998, 1999, 2001, and 2002 the conputational and ot her
differences in the anount of credits to be applied or penalties
for any year were conpounded. These conplexities caused further
delay in the filing of petitioners’ 2001 and 2002 tax returns.
The parties worked diligently and resolved all but one of those
di fferences.®

Utimately, the conputational differences were agreed to,

but petitioners contend that they should not be responsible for

6The parties resolved nost of the prior years’ conputational
differences irrespective of their views as to whether the Court
woul d have jurisdiction to decide the correct amounts if the
parti es had di sagreed.
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the additions to tax’” and interest for the 1999 tax year. 1In
addition, petitioners contend that sanctions should be inposed
agai nst respondent. Finally, petitioners have countered
respondent’s argunent that the period of limtations for the 1999
tax year has expired by arguing that either the mtigation
provi sions or the doctrine of equitable recoupnent shoul d be
applied. The global basis for petitioners’ contentions is that
respondent’s errors have caused del ays resulting in an increase
in interest.

In order to address any of the issues petitioners raise,
ot her than whet her respondent should be sanctioned, we nust have
jurisdiction over the 1999 tax year.® Respondent contends that
the Court does not have jurisdiction over the 1999 tax year and,
alternatively, if we did have jurisdiction, the period of
[imtations has expired with respect to a refund claimfor
petitioners’ 1999 tax year.

Bef ore considering the jurisdictional question, we outline
the 1999 tax return filing history. A $4,798.54 overpaynent
credit frompetitioners’ 1998 tax year was credited to the 1999

tax year on April 23, 2001. The 1999 joint Federal incone tax

"W have al ready decided that petitioners are not liable for
the sec. 6651(a)(1l) late-filing additions to tax for 2001 and
2002.

%W note that petitioners’ 1998 tax year was the subject of
a case at docket No. 4542-04S, settled in July 2005.
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return was filed on August 22, 2003, reflecting a $3,502 bal ance
due. Respondent, however, assessed |late-filing and | ate-paynent
additions to tax and statutory interest. On Septenber 12, 2005,
respondent reduced the amounts of the | ate-paynent additions to
tax. No tax remains due for the 1999 tax year. For the 1999 tax
year there were late-filing and | ate-paynent additions to tax of
$767.25 and $221. 65, respectively, and accrued interest of
$361.69. Petitioners have asked the Court to abate or elimnate
t hese anounts.

Bef ore we can consider the nerits of petitioners’ argunents,
we nust deci de whet her we have jurisdiction over the 1999 tax
year. Under certain circunstances the Court may consider the
merits of an earlier year and its effect on the year(s) before
the Court. One such exanple is where carryover |osses are in
i ssue. However, petitioners were not entitled to petition the
underlying merits of their 1998 tax year, which was the subject
of prior litigation that has becone final. The notice of
deficiency upon which this case is based contai ned determ nations
for petitioners’ 2001 and 2002 tax years. To the extent that
prepaynent credits and/or overpaynents from 1998 to 1999 could
have any effect on the years before the Court, the parties have
resol ved those differences and amounts. Accordingly, we |ack
jurisdiction over the nerits of the 1998 or 1999 tax year. See,

e.g., Normac, Inc. v. Conmi ssioner, 90 T.C 142, 146 (1988).
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Havi ng decided that we lack jurisdiction over the 1999 tax
year, we need not address whether the period of |imtations
expired or whether mtigation or estoppel applies.

Lastly, petitioners contend that respondent should be
sanctioned because of errors resulting in delays that occurred
during the processing of all of the tax years 1998, 1999, 2001,
and 2002. Although there were processing errors, petitioners’
late filing and hol di ng of refund checks conpounded and/ or
contributed to the problens and conplexity in the adm nistrative
process. Utimtely, respondent’s counsel and petitioners have
wor ked together and resolved the liabilities, credits, and
overpaynents fromone year to another. Under these
ci rcunst ances, we hold that sanctions are not warranted.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




