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VEMORANDUM OPI NI ON

PARR, Judge: Respondent determ ned a deficiency of $177, 428
in petitioner's Federal incone tax for 1994. The issue for
decision is whether petitioner sustained a $520,677 |oss during
1994, as petitioner asserts, or during 1995, as respondent
contends, fromthe cancellation of various intrastate operating

authorities. W hold petitioner sustained the | oss during 1994.



Backgr ound

This case was submitted fully stipulated under Rule 122.1
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner's principal
pl ace of business and mailing address were at Auburn, Wshi ngton,
at the time the petition in this case was filed.

Petitioner is a notor carrier incorporated in the State of
Washi ngton and is engaged in the intrastate transportati on of
goods t hroughout the Western United States.

I n August 1994, Congress enacted the Federal Aviation
Adm ni stration Authorization Act of 1994 (FAAAA), Pub. L. 103-
305, sec. 601, 108 Stat. 1569, 1606 (currently codified as 49
U.S. C 11501(h)), which becane effective on January 1, 1995. At
the tinme of enactnent, 41 jurisdictions regulated, in varying
degrees, intrastate prices, routes, and services of notor
carriers. Finding that the regulation of intrastate
transportation of property by the States inposed an unreasonabl e
burden on interstate comerce, inpeded the free flow of trade,
traffic, and transportation of interstate comrerce, and placed an

unr easonabl e cost on the Anmerican consuners, Congress acted to

All Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the |nternal
Revenue Code in effect for the taxable year at issue, unless
otherwi se indicated. All dollar anpbunts are rounded to the
near est doll ar.
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preenpt the States' economi c regulation of notor carriers. The
FAAAA anended 49 U.S.C. sec. 11501 by addi ng subsection (h),

whi ch provided generally that a State may not enact or enforce a
| aw, regul ation, or other provision having the force and effect
of lawrelated to a price, route, or service of any notor carrier
or any private notor carrier with respect to the transportation
of property.

Bef ore the FAAAA, notor carriers engaged in the
transportation of goods within the States of Washi ngton and
Oregon were required by each State to possess an operating
authority for each route traveled within that State. The hol der
of the operating authority had the right to transport goods over
only the particular route specified in that authority.

A notor carrier that wanted an operating authority could
obtain one by applying to the State. However, a notor carrier
al ready hol ding an operating authority had the right to intervene
and oppose another notor carrier's application for a new
operating authority. This right was used to significantly limt
conpetition within the industry, which provided economc benefit
to the notor carriers holding operating authorities.

I nstead of applying to the State for a new operating
authority, a notor carrier could purchase an operating authority
fromthe notor carrier to whomit had been issued. Petitioner
pai d $520, 677 to purchase operating authorities from other notor

carriers for various specific routes.



I n Novenber 1994, the State of WAshington passed tenporary
energency rules to effectuate the requirenents of the FAAAA
| ater adopting permanent rules. Simlarly, the State of O egon
adopt ed the anendnent as a tenporary rule before the effective
date of the FAAAA, and | ater passed permanent rules to effectuate
the requirenents of the FAAAA

The Washington State Utilities and Transportati on Comm ssion
(Washi ngton UTC) allowed notor carriers holding a valid operating
authority on Decenber 31, 1994, to continue to operate after that
date by providing that the pre-1995 authority would be recognized
as an interimpermt for the conduct of operations on and after
January 1, 1995, until the new permt docunentation was received
or until July 15, 1995, whichever cane first. Later, during
1995, the State issued petitioner a new permt to replace the
interimpermt.

Simlarly, the Public UWility Conmm ssion of Oregon (O egon
PUC) provided that any notor carrier holding a valid pre-1995
operating authority was to be issued automatically a new "1A
permt", which, regardless of when issued, was effective as of
January 1, 1995. The holder of a 1A permt was allowed to
operate anywhere within the State. Petitioner was issued a 1A
permt during 1995.

The value of a pre-1995 operating authority derived fromthe

right granted to the holders to conduct business within the



issuing State and the ability of the holder to limt conpetition
by exercising its right to intervene in the application process.
The FAAAA elimnated the holders' right to intervene and oppose
applications for new operating authorities.

The parties agree that one effect of the FAAAA was to render
worthl ess petitioner's pre-1995 operating authorities, which
resulted in petitioner's sustaining an ordinary |oss of $520,677.
Di scussi on

The only issue in this case is whether petitioner sustained
the loss fromthe worthl essness of its pre-1995 intrastate
operating authorities during 1994 or during 1995. Petitioner
asserts that the operating authorities becane worthl ess during
1994. Respondent determ ned that petitioner sustained the | oss
during 1995.

Section 165(a) allows a deduction for any |oss sustained
during the taxable year and not conpensated for by insurance or
otherwi se. To be allowable as a deduction under section 165(a),
a |l oss nust be evidenced by closed and conpl eted transacti ons,
fixed by identifiable events, and actually sustained during the
t axabl e year. Substance and not nmere formshall govern in

determ ning a deductible |oss. See Cottage Sav. Association v.

Conmm ssioner, 499 U. S. 554, 567-568 (1991); Boehmv.

Conmi ssioner, 326 U.S. 287, 292 (1945); sec. 1.165-1(b), (d)(1),

| ncome Tax Regs.
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The question of whether the operating authorities becane

wort hl ess during a given taxable year is a question of fact. See

Boehm v. Commi ssioner, supra at 293. The general requirenent
that | osses be deducted in the year in which they are sustained

calls for a practical, not a legal, test. See Lucas v. Anerican

Code Co., 280 U. S. 445, 449 (1930). In Echols v. Conm ssioner,

950 F.2d 209, 213 (5th Cr. 1991), the Court of Appeals for the
Fifth Grcuit stated:

the test for worthl essness is a conbination of

subj ective and objective indicia: a subjective

determ nation by the taxpayer of the fact and the year
of worthlessness to him and the existence of objective
factors reflecting conpleted transaction(s) and
identifiable event(s) in the year in question--not
limted, however, to transactions and events that rise
to the level of divestiture of title or |egal
abandonnent .

See al so Norwest Corp. & Subs. v. Conmi ssioner, 111 T.C. 105, 140

(1998) (citing Echols v. Conm ssioner, supra, and finding

insufficient objective evidence of worthlessness of the property

at issue); Mddleton v. Conmm ssioner, 77 T.C 310, 322 (1981)

(there is no requirenent that a taxpayer relinquish title in
order to establish a loss if such loss is reasonably certain in
fact and ascertainable in anmount), affd. per curiam 693 F.2d 124
(12th Gr. 1982).

Respondent argues that petitioner did not nake a subjective
determ nation that its operating authorities had becone worthl ess

during 1994, that no objective factors reflect conpleted



transactions and identifiable events that establish worthl essness
in 1994, and that petitioner did not sustain the loss until its
interimpermts were replaced by new general permts during 1995.
W di sagree.

In AAJ. Indus., Inc. v. United States, 503 F.2d 660, 670

(9th Cr. 1974), the court concluded that "the subjective
judgnent of the taxpayer * * * as to whether the business assets
[of the taxpayer] will in the future have value is entitled to
great weight and a court is not justified in substituting its
busi ness judgnment for a reasonable, well-founded judgnent of the
t axpayer."

On August 23, 1994, Congress enacted the FAAAA. The House
conference report that acconpanied the | egislation indicates that
Federal preenption of State authority to regulate the price,
route, or service for intrastate transportati on would destroy the
val ue of the pre-1995 operating authorities. See H Conf. Rept.
103-677 at 216 (1994) ("The conferees recognize that * * *

[ preenption] will elimnate the asset value of the operating
authority of those affected notor carriers.”"). W have no doubt
t hat when Congress enacted the FAAAA in August 1994 the val ue of
petitioner's operating authorities plumreted.

Petitioner reported to third parties that the operating
authorities were worthless during 1994. The bal ance sheet of

petitioner's financial statenents conpiled as of July 31, 1994,
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show a value of $0 for the operating authorities.? |In addition,
petitioner's quarterly report to the Interstate Commerce

Comm ssion for the third quarter of 1994 shows the val ue of
petitioner's total intangible property was $520,677 at the

begi nning of 1994, and $0 at the close of the quarter.?

The question whether the pre-1995 authorities becane
entirely worthless sone tinme before or exactly at the nonent the
year 1994 expired serves no purpose. As the legal life of the
operating authorities and the year 1994 each approached their
coterm nous final noments, any value remaining with the operating
authorities after enactnent of the FAAAA woul d have rapidly
approached zero. Thus, the residual value of the pre-1995
authorities during the | ast seconds of 1994 coul d have been no
nore than de mnims. Accordingly, we find that petitioner's
subj ective judgnment of the value of its pre-1995 operating
authorities was reasonable and well founded.

Furthernore, we find that fixed and identifiable events

causi ng the worthl essness of the operating authorities occurred

2The financial reports also show that for the sane period
during the previous year, the value of the intrastate operating
authorities was $520,677. The bal ance sheet of petitioner's
financial statenents conpiled as of January 31, 1995, also shows
a value of $0 for the operating authorities.

SPetitioner's annual report to the Interstate Commerce
Comm ssion for the year ended Dec. 31, 1994, also shows the val ue
of petitioner's total intangible property was $0 at the cl ose of
t he year.



during 1994. The effective date of the FAAAA was January 1,
1995. Thus, the right of the holders of the pre-1995 operating
authorities to intervene in the application process and to limt
the conpetition on their routes term nated on Decenber 31, 1994,
whi ch makes 1994 the year the | oss was sustained. See Corra

Resources, Ltd. v. Conmm ssioner, 945 F.2d 224 (7th Gr. 1991)

(loss realized in the year in which mneral |ease expired), affg.

T.C. Meno. 1990-133; CGeorge Freitas Dairy, Inc. v. United States,

582 F.2d 500 (9th G r. 1978) (m |k processors' acceptance of
producers' cancellation of m |k production contract was the
identifiable event).

Finally, we do not agree with respondent’'s argunent on brief
that the loss was sustained in 1995 because "petitioner relied on
its operating authorities in order to receive replacenent permts
to which it would not have been entitled if it did not possess
operating authorities in good standi ng as of Decenber 31, 1994."

At nost, the pre-1995 operating authorities saved petitioner
the cost of applying for new general permts. Although the State
of Washi ngton provided that there was no fee for an application
to convert a pre-1995 operating authority to a new general
permt, and Oregon automatically issued petitioner a new 1A
permt, the fee charged a notor carrier that was not converting a
pre-1995 authority to apply for a permt to operate in either

State was mnimal. See Wash. Adm n. Code sec. 480-14-140 (1995)
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($275 application fee for conmon carrier of general commodities);
O. Rev. Stat. sec. 825.180 (1995) ($300 application fee for for-
hire carrier in intrastate conmerce). W do not find that the
val ue of the pre-1995 operating authority as a substitute for a
new general permt was material.

Nor do we agree with respondent's argunent that petitioner
did not sustain the loss in 1994 as petitioner "relied on its
operating authorities (recognized as interimpermts) to conduct
busi ness on and after January 1, 1995 [sic] and until it received
replacenent permts."”

In 1995, the pre-1995 operating authorities were held as
interimpermts, which were substitutes for the new genera
permts while the holders waited for the States to issue the new
permts. Thus, an interimpermt was nerely evidence that the
hol der could operate legally in the State until the new permts
wer e i ssued.

Furthernore, the FAAAA term nated State econom c regul ation
of intrastate transportation; therefore, States could not provide
that hol ders of the pre-1995 operating authorities would continue
to have the valuable right to intervene in the application
process after Decenber 31, 1994. Thus, an interimpermt did not
represent an extension of a pre-1995 operating authority; it was
no nore than a substitute for a new general permt, the cost of

whi ch was m ni nal .
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In determ ning that petitioner sustained the loss in 1995,
respondent seens to have adopted the position that petitioner
sustained a loss fromthe worthl essness of operating authorities
in a year in which those operating authorities did not exist. W
do not find respondent's position reasonabl e.

To reflect the foregoing,

Decision will be entered for

petitioner.




