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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned a deficiency in the
Federal estate tax of the Estate of Emlia W divo (the estate)

of $348,852.05 and a penalty of $13,309.29 pursuant to section
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6662(g).! After concessions, the issues we nust decide are: (1)
Whet her the estate is entitled to deduct as an expense the claim
on the estate tax return for services rendered by Anthony M
Aivo (M. divo), the son of Emlia W divo (decedent) to
decedent before her death; (2) whether the estate is entitled to
deduct the admnistrator’s conm ssion paid to M. divo; and (3)
whet her the estate is entitled to deduct the accountant’s and
attorney’s fees clained by M. divo.

FI NDI NGS OF FACT

Sonme of the facts and certain exhibits have been stipul at ed.
The parties’ stipulations of fact are incorporated in this
opi nion by reference and are found accordingly.

Decedent died intestate on April 26, 2003. At the tine of
her death, decedent was a w dow who resided in Haddonfield, New
Jersey. Decedent was survived by four children: M. divo,
Matthew P. divo (Dr. divo), Marcia O Hamlton (Ms. Ham lton),
and Emlia H daes (Ms. d aes).

M. divo, the adm nistrator of the estate, resided with
decedent at the time of her death and had provided care for her
for many years before her death. M. divo began providing

nearly full-tinme care for decedent and her |ate husband, Matthew

Unl ess ot herwi se indicated, section references are to the
I nt ernal Revenue Code of 1986 (Code), as anended and in effect as
of the date of decedent’s death, and Rule references are to the
Tax Court Rules of Practice and Procedure.
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W divo, his parents (we sonetinmes refer to Matthew W divo as
his father), around Septenber 18, 1994, when decedent fell and
suffered a conpression fracture of her |ower spine that left her
nearly paralyzed in both legs. At that time, M. divo s father
was al ready havi ng severe health problens, including insulin-
dependent di abetes and congestive heart failure. His father had
suffered a heart attack in the early 1990s and underwent several
medi cal procedures on his heart, including an open-heart bypass
surgery.

Around the tine of decedent’s fall during Septenber 1994,
M. Aivo began to find it increasingly difficult to maintain his
practice as an attorney. He had received his J.D. from Rutgers
University School of Law (Canden) in 1976 and his LL.M in
taxation from New York University School of Law in 1979. M.
Aivo practiced law at private firns in Cherry Hll, New Jersey,
from 1976 until 1988, when he began his own practice. However,
his solo practice began to disintegrate during the m d-1990s, in
part because of the amount of tinme he devoted to his parents’
heal th problenms. He earned no significant inconme fromhis |aw
practice during the period when he was caring for his parents,
from 1994 t hrough 2003.

M. divo prepared a durable power of attorney for his
father, which his father executed on February 15, 1995. M.

Aivo's father died testate on Septenber 21, 1995. Hs wll
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desi gnat ed decedent and Dr. A ivo as coexecutors of his estate.
The probating of Matthew W divo's will was apparently quite
contentious, and a New Jersey court ultimately had to intervene
and appoint Ms. Hamlton as adm nistrator of the estate. During
that period, M. Aivo represented decedent, and he prepared a
dur abl e power of attorney for her, which she executed on February
27, 1996. Famly relationships remained strained for several
years after his father’s death, and decedent and Dr. Aivo were
estranged for a while, but famly rel ationships were generally
restored by the year 2000.

Decedent had nunerous health problens during the | ast years
of her life. The conpression fractures to her spine left her
i ncapabl e of caring for herself and basically paral yzed in both
legs. M. divo had to use a sliding board to nove decedent in
and out of bed. He found it difficult to nove her using the
sliding board because she was very overweight at that tine. As a
result, he eventually purchased a Hoyer |ift, which nade it
easier to nove her frombed to her wheel chair and back. She al so
requi red assistance to use the bathroom to get dressed, and to
bat he. Decedent suffered froma nunber of urinary tract
i nfections and, during 1995, she devel oped incontinence, which
required M. divo to clean up after her and change her cl ot hes.
Decedent was di abetic and becane insulin-dependent during 1999,

which required M. Adivo to test the insulin levels in her blood
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several tinmes each day and, if needed, inject her with insulin.
M. divo was al so responsi ble for preparing all nmeals and doing
general housekeeping. He enployed hone health aids to assist
him but the aids were not registered nurses and therefore could
not adm ni ster decedent’s nedi cations or do the blood sticks and
insulin injections she required. He was also frequently unabl e
to get aids to help himon the weekends, and they were not
avai | abl e at all hours.

M. divo kept extensive records of decedent’s nedications,
hospital visits, and di agnoses. He al so kept a conposition
not ebook where he recorded her bl ood sugar |evels, blood
pressure, pulse, and body tenperature. He took those
measurenents two to three tines each day. He also used the
conposi tion notebook to keep track of decedent’s bodily functions
and of when he applied dermatol ogical creamto rashes and sores
she devel oped from bei ng bedri dden. He recorded observations in
t he conposition book about seven tines each day.

Decedent’s ot her health problens included
hyper par at hyroi di sm hyperthyroi di sm hypertensi on, osteoporosis,
and chronic deep vein thronbosis. She also had periodic bouts
w th pneunoni a, and she devel oped congestive heart failure and
coronary artery disease during the | ast several years of her
life. She was hospitalized approximtely 25 tinmes during the

| ast decade of her life.
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Caring for decedent took a toll on M. Adivo. At sone point
during 1998, Dr. Aivo becane concerned about M. Aivo's health.
M. divo had been losing weight, and his sleep was frequently
interrupted by decedent’s needs. |In fact, he had been sl eeping
on the couch with his clothes on every night. During 1998, as a
result of his concern about M. divo's health, Dr. Adivo had a
conversation about decedent’s care with decedent and Ms.

Ham lton. Dr. Aivo believed that his brother, M. divo, was
provi di ng excellent care for decedent, and his only concern was
that M. divo not injure his own health.

Dr. divo, Ms. Ham lton, and decedent subsequently had a
conversation with M. divo about his care for decedent. M.
Aivo was upset about criticismhe had received fromM. d aes,
and he offered to stop providing such care and to hire round-the-
clock nurses instead. Dr. Aivo, Ms. Ham lton, and decedent
asked M. Aivo to continue caring for decedent, which he agreed
to do.

M. divo continued to care for decedent until her death on
April 26, 2003. After her death, M. Aivo began to prepare an
inventory of her estate, and he sought to be the estate’s
adm ni strator by requesting that his siblings renounce their
rights to that position. However, Ms. G aes refused to do so
until August 2004, at which point she apparently relented, and

M. divo was appoi nted adm nistrator of the estate. By that
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point, M. divo had already filed the estate’s tax return, which
the IRS received on July 31, 2004. On that return, he clained a
deduction of $44,200, which he cal culated was the statutory
amount to which he would be entitled as a comm ssion for his
services as adm nistrator of the estate. He also estimted
attorney’s fees of $50,000, which he calculated on an hourly rate
of $150, and accountant’s fees of $5,000. Finally, he also
cl ai ned a deduction of $1,240,000 as a debt the estate owed to
himfor the care he provided to decedent pursuant to an all eged
agreenent he had with her to conpensate himfor his services in
caring for her (alleged agreenent).

Wien he filed the estate’s return, M. divo had not
actually been paid an adm nistrator’s conm ssion and the
attorney’s fees he clained on the estate tax return on behal f of
the estate. On Septenber 23, 2006, M. divo wote a $44, 200
check fromthe estate to hinself in paynent of an admnistrator’s
comm ssion. From Decenber 31, 2004, to Decenber 31, 2008, M.
Adivo wote hinself a series of checks fromthe estate to pay for
attorney’s fees and litigation expenses. Those checks total ed
$55,400. The estate has not actually paid M. Qivo any of the
$1, 240, 000 cl ained as a deduction on the return pursuant to the
al |l eged agreenent. The probate court has neither finalized the
adm ni stration of the estate nor approved the paynent of any

expenses.
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On or about April 6, 2007, respondent issued and nailed a
notice of deficiency to M. Adivo, as adm nistrator of the
estate. On behalf of the estate, M. Aivo tinely filed a
petition with this Court.

OPI NI ON

Burden of Proof

In general, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving otherw se.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

However, section 7491(a) places the burden of proof on the

Comm ssioner with respect to any factual issue relevant to a
taxpayer’s liability for tax if: (1) The taxpayer introduces
credi bl e evidence with respect to such issue; and (2) the

t axpayer satisfies certain other conditions, including
substantiation of any item proper nmaintenance of all required
records, and cooperation with the Governnent’s requests for

W t nesses, docunents, and the like. Sec. 7491(a)(2); see also
Rul e 142(a)(2). Taxpayers bear the burden of proving that they
have net the requirenents of section 7491(a). Rolfs v.

Comm ssioner, 135 T.C 471, 483 (2010).

The estate contends that the burden of proof has shifted to
respondent pursuant to section 7491(a). However, as we di scuss
bel ow, the only evidence the estate produced to substantiate any

of the clainmed deductions was the testinmony of M. Aivo. The
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estate failed to provide a witten contract or any other
docunentary or corroborating evidence to substantiate the alleged
agreenent, and it failed to provide any records or other witten
docunent ati on or other corroborating evidence to show how much

|l egal work M. Aivo provided for the estate. Overall, the
evidence, in the formof testinony, provided by the estate to
substantiate its deductions is not credible wthin the nmeani ng of
section 7491(a). Consequently, we conclude that the burden of
proof has not shifted to respondent with respect to any factual

I ssue pursuant to section 7491(a).

The d ai med Deducti on Based Upon the All eged Agreenent and
Alternatively Quantum Meruit

Section 2053(a) provides that the value of the taxable
estate shall be determ ned by deducting fromthe value of the
gross estate such anmobunts for clains against the estate and
adm ni strati on expenses as are allowable by the |laws of the
jurisdiction under which the estate is being adm nistered.

Adm ni stration expenses include executor’s conm ssi ons;
attorney’s fees, including those fees associated with contesting
an asserted deficiency; and m scel | aneous expenses such as
apprai ser’s fees, accountant’s fees, and court costs. Sec.

20. 2053- 3, Estate Tax Regs.

We first consider the estate’s contention that it is
entitled to deduct $1.24 nmillion to pay M. Aivo for decedent’s

care pursuant to the alleged agreenent. Regarding the alleged
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agreenent between M. Aivo and decedent, M. divo testified
that at some point during 1998, he |earned that one of his
sisters, Ms. daes, had made a comment that all he did was sit
around and watch television while getting free room and board.
He was upset by the remark, and he told decedent about it when
she noticed that he was upset. M. divo testified that decedent
subsequently offered to pay him $1, 000 per week for the care-
giving that he provided for her. M. divo further testified
t hat he suggested that $200 per day woul d be agreeable to him
However, he additionally testified that during the next several
days, he becane worried about her finances, and he suggested to
her that she not pay himanything then but that she defer the
paynment until her death. M. Adivo also testified that decedent
agreed to his suggestion but that, to avoid a conplicated
i nterest cal cul ation, she agreed to pay him $400 per day, all of
whi ch woul d be deferred until her death. However, M. divo
never reduced the alleged agreenent to witing. He acknow edged
during his testinony at trial that he “could have and shoul d
have” nenorialized their agreenent, but he was too distracted by
the day-to-day details of caring for decedent. He explained that
he was not thinking |ike a | awyer during that tine.

The only evidence the estate offered to prove the all eged
agreenent was the testinony of M. divo. M. divo never

reduced the all eged agreenent to witing, nor were there any
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other witnesses to the all eged agreenent or any other
corroborating evidence. W need not accept testinony that is

i nprobabl e, self-serving, and uncorroborated by other evidence.

See, e.g., Baird v. Conm ssioner, 438 F.2d 490, 493 (3d Gr.

1970), vacating T.C. Meno. 1969-67; Shea v. Comm ssioner, 112

T.C. 183, 189 (1999); Tokarski v. Comm ssioner, 87 T.C 74, 77

(1986).
Mor eover, under New Jersey law, the oral prom se of a
decedent nust be proved by clear and convincing evidence. N. J.

Stat. Ann. sec. 2A:81-2 (West 1994); Haynes v. First Nat’'l. State

Bank, 432 A . 2d 890, 901 n.6 (N.J. 1981). The clear and
convi nci ng evidence standard requires the trier of fact to have
““afirmbelief or conviction as to the truth of the allegations

sought to be established.’”” Abbott ex rel. Abbott v. Burke, 971

A.2d 989, 1046 (N.J. 2009) (quoting Liberty Mut. Ins. Co. V.

Land, 892 A . 2d 1240, 1244 (N.J. 2006)). W need not decide

whet her to apply New Jersey’s clear and convi nci ng standard
because we concl ude, on the basis of our analysis below that M.
Aivo' s testinony fails to satisfy even the | ess exacting

pr eponder ance standard normally applied by this Court.?

2Al t hough the standard of proof normally applied in Tax
Court cases is a preponderance of the evidence, when we are
applying State | aw, we have often applied the standard of proof
under State law. See Ward v. Comm ssioner, 87 T.C. 78, 93 n.4
(1986) (and cases cited thereat). However, as stated above,
because we conclude that the estate’s claimfails to satisfy even
(continued. . .)
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M. divo' s testinony recounting the facts surrounding the
al | eged agreenent strikes us as highly questionable. Although we
understand that M. divo had a lot on his mnd during the years
when he was caring for his parents, his claimthat he was unable
to think like a |lawer during that period is belied by the fact
that he prepared powers of attorney for both of his parents and
had t hem execute those powers of attorney during 1995 and 1996.
Gven M. Adivo' s training and experience as an attorney, given
how contentious the probating of his father’s estate had been,
gi ven the apparent aninosity between M. divo and Ms. d aes, and
given M. Adivo' s vested interest in ensuring that he would
recei ve conpensation from decedent pursuant to the alleged
agreenent, we find it difficult to believe that he woul d not have
reduced the all eged agreenent to witing or at |east have sone
corroborating evidence beyond his self-serving testinony.

In light of the foregoing, we decline to accept M. Adivo's
uncorroborated testinony regarding the alleged agreenent.
Accordingly, we conclude that the estate has failed to establish
t hat decedent entered into the alleged agreenent wth M. divo.

Consequently, we hold that M. divo's claimfor conpensation

2(...continued)
t he preponderance standard, we need not deci de whether to apply
New Jersey’s clear and convincing standard to the exi stence of
the oral promse. See id.
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pursuant to the all eged agreenment nay not be deducted by the
est ate.

In the alternative, the estate contends that M. divo is
entitled to sone recovery under quantumneruit. Even in the
absence of a contract, when one party has conferred a benefit on
anot her and the circunstances are such that it would be

inequitable to deny recovery to the party conferring the benefit,

New Jersey courts allow recovery in quasi-contract. Wichert Co.

Realtors v. Ryan, 608 A 2d 280, 285 (N.J. 1992). Quantum neruit

is a type of quasi-contractual recovery that allows a plaintiff
to recover the reasonabl e val ue of services rendered when the
plaintiff conferring the services had a reasonabl e expectation of
paynment. [d. To recover under a theory of quantumneruit, a
plaintiff nmust establish: *“‘(1) the performance of services in
good faith, (2) the acceptance of the services by the person to
whom they are rendered, (3) an expectation of conpensation
therefor, and (4) the reasonabl e value of the services.’”

Starkey, Kelly, Blaney & Wiite v. Estate of Nicol aysen, 796 A. 2d

238, 242-243 (N.J. 2002) (quoting Longo v. Shore & Reich, Ltd.,

25 F.3d 94, 98 (2d Gir. 1994)).

M. divo' s care for decedent during the |ast years of her
life was extraordinary, and the efforts he expended on her behalf
are comendabl e. However, we conclude that the estate has not

established that M. divo is entitled to recover for that care
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under quasi-contract because it has not shown entitl enment under
New Jersey law. There is a presunption under New Jersey | aw that
services rendered to a famly nenber living in the same househol d
are rendered gratuitously. The New Jersey Suprene Court has
expl ai ned the presunption as foll ows:

“Odinarily, where services are rendered and voluntarily
accepted, the laww Il inply a prom se upon the part of the
recipient to pay for them but where the services are
rendered by nenbers of a famly, living as one household, to
each other, there will be no such inplication fromthe nere
rendi ti on and acceptance of the services. |In order to
recover for the services, the plaintiff nust affirmatively
show either that an express contract for renuneration

exi sted or that the circunstances under which the services
were rendered were such as exhibit a reasonabl e and proper
expectation that there would be conpensation. The reason of
this exception to the ordinary rule is that the household
famly relationship is presuned to abound in reciprocal acts
of kindness and good will, which tend to the nutual confort
and conveni ence of the nenbers of the famly, and are
gratuitously perfornmed; and, where that relationship
appears, the ordinary inplication of a promse to pay for
servi ce does not arise because the presunption, which
supports such inplication, is nullified by the presunption

t hat between nenbers of a household services are
gratuitously rendered. The proof of the services, and as
well of the famly relation, |eaves the case in equipoise,
fromwhich the plaintiff nust renove it, or fail.”

Waker v. Bergen, 132 A 669, 669-670 (N.J. 1926) (quoting D sbrow

v. Durand, 24 A 545, 546 (N. J. 1892)). Applying New Jersey | aw
to the instant case,® we nmust presune that M. divo's services
were gratuitous unless the estate can prove by a preponderance of

the evidence that M. Aivo was entitled to reconpense for his

3The standard of proof is by a preponderance of the evidence
regardl ess of whether the New Jersey | aw presunption appli es.
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services. Children do provide gratuitous care for their aging
parents. Indeed, it is uncontested that M. divo provided care
to his parents from 1994 until 1998 with no expectation of
conpensation. Qher than the testinony of M. divo, the estate
has of fered no other evidence that M. Aivo's services beginning
in 1998 were not gratuitous so as to overcone the New Jersey | aw
presunption that the services were gratuitous. As with M.
Aivo’'s uncorroborated, self-serving testinony regarding the
al |l eged agreenent, we decline to accept M. divo's testinony to
establish that the services he perfornmed were not gratuitous.
Moreover, the estate has made no paynents to M. divo to
conpensate himfor decedent’s care, the probate court has not
aut hori zed any such paynents, and the record contains no evidence
that M. divo has nmade any clai magainst the estate for his
services. Consequently, we hold that the estate is not entitled
to deduct any recovery under quasi-contract for the services M.
Aivo rendered to decedent during the |ast years of her life.

The d ai ned Deduction for Adm nistrator’s Conmn Ssi on

We next consider whether the estate nay deduct the
admnistrator’s comm ssion paid to M. Adivo. Wen M. divo
filed the estate’s tax return, he had not yet been paid an
adm nistrator’s conm ssion. For decedents who di ed before
Cct ober 20, 2009, the regul ations provide that a deduction for an

adm nistrator’s comm ssion will be allowed on the final audit of
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the return, even if the conm ssion has not actually yet been paid
or fixed by a decree of the proper court, so long as three
conditions are net:

(1) The district director is reasonably satisfied that
the comm ssions clained will be paid;

(i1) The anobunt clainmed as a deduction is within the
anount all owable by the laws of the jurisdiction in which
the estate is being adm ni stered; and

(tit) It is in accordance with the usually accepted
practice in the jurisdiction to allow such an anmount in
estates of simlar size and character.

Sec. 20.2053-3(b)(1), Estate Tax Regs.

Respondent contends, citing In re Linn's Estate, 199 A 396

(N.J. 1938), Inre Smth's Estate, 153 A 647 (N. J. 1931), and In

re Jula’s Estate, 130 A 733 (N.J. 1925), that the anounts paid

to M. Aivo are not deducti bl e because New Jersey | aw requires
that those amounts be approved by a probate court. W do not
agree. An anendnent to N.J. Stat. Ann. sec. 3B:18-14 (West 1983
& Supp. 2011) enacted during 2000 clarifies that, under New
Jersey law, the commi ssions fixed by statute do not require
judicial approval.* Rather, that statute provides that

comm ssions fixed by statute may be reduced by the court

“The statenents acconpanying the bill anmending the statute
specifically noted that the amendnent was intended to repudiate a
position taken by the Internal Revenue Service at that tinme, and
taken by respondent in this case, that adm nistrator’s
conm ssions were not allowed under New Jersey |law until approved
by a probate court. Assenb. B. 2049, 209th Leg. (N.J. 2000);

S.B. 952, 209th Leg. (N.J. 2000).



- 17 -
only upon application by a beneficiary adversely affected
upon an affirmati ve showi ng that the services rendered were
materially deficient or that the actual pains, trouble and
risk of the fiduciary in settling the estate were
substantially less than generally required for estates of
conpar abl e si ze.
Id. Unless a beneficiary objects to the comm ssions and proves
that they are excessive, the statutory fornula determ nes the
anount of comm ssion that will be allowed. Consequently, under
current New Jersey law, in the absence of a judgnment fromthe
probate court directing otherwi se, the allowable adm nistrator’s
comm ssions are determned as follows: 5 percent on the first
$200, 000 of the estate; 3.5 percent on the excess over $200, 000
up to $1 mllion; and 2 percent on the excess over $1 mllion.
Id.

Applying the statutory fornula to the estate val ue of
$1,711,163.81 reported on the return yields an administrator’s
conmi ssi on of $52,223.28. M. divo testified that he used the
statutory fornmula to cal culate the deduction he clained on behal f
of the estate on its return. However, the estate clained a
deduction of only $44,200. In its brief, the estate contends
that M. divo made a calculation error. It is unclear whether
the estate will pay M. divo the difference between the anmount
cal cul ated by applying the statutory formula and the anount

actually paid. Pursuant to the regulations, for the difference

to be deductible by the estate, the anount nust actually be paid
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or the district director nmust be “reasonably satisfied” that such

anount will be paid. See sec. 20.2053-3(b)(1), Estate Tax Regs.
In the instant case, we hold that the parties shall use the

foregoing formula to calculate the adm nistrator’s conm ssion

that the estate is entitled to deduct under New Jersey | aw.

However, if the estate does not actually pay M. divo the

di fference between what he has al ready been paid and the anount

permtted under the statutory formula, the estate shall be

al l oned to deduct only the anpunt actually paid unless the

parties agree otherwise in the Rule 155 conputations, which we

order bel ow.

The d ai ned Deduction for Attorney’s Fees

Finally, we consider whether the estate is entitled to
deduct $55,400 in accountant’s and attorney’s fees actually paid
to M. Adivo. The regulations in effect at the tine of
decedent’ s death provided that attorney’'s fees of an estate are
allowable on the final audit of its return even if not yet paid,
nor awarded by the proper court, as |long as

the district director is reasonably satisfied that the

anopunt clained will be paid and that it does not exceed a

reasonabl e remuneration for the services rendered, taking

into account the size and character of the estate and the

| ocal |aw and practice.

Sec. 20.2053-3(c)(1), Estate Tax Regs. Additionally, a deduction

“for reasonable attorneys’ fees actually paid in contesting an

asserted deficiency * * * will be allowed even though the
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deduction, as such, was not clained in the estate tax return”.
Sec. 20.2053-3(c)(2), Estate Tax Regs.

Respondent does not contest that the attorney’s fees
incurred by the estate in contesting the determ ned deficiency
before this Court are deductible, and we see no reason why they
shoul d not be deductible. Accordingly, we conclude that those
attorney’s fees are deductible by the estate.®

Respondent contends that the estate is not entitled to the
$55, 000 deduction clained on its return for attorney’s and
accountant’s fees because it has not substantiated those fees.
On the estate’s return, M. Aivo estimted and deducted $50, 000
for attorney’s fees and $5,000 for accountant’s fees. However,
according to M. divo' s testinony, the actual paynents the
estate nmade for expenses totaling $55,400 were all for |egal fees
or reinbursenents. It does not appear fromthe record that any
accounting fees were incurred. Accordingly, we wll treat al
those fees together as |egal fees.

New Jersey | aw provides that, where the adm nistrator of an
estate is also an attorney and perforns |legal work in addition to
his services as adm nistrator, he will be entitled to a
reasonable legal fee in addition to the admnnistrator’s

comm ssion. N.J. Stat. sec. 3B:18-6 (West 1983 & Supp.

The anmount of those attorney’'s fees shall be included in
the Rul e 155 conputations that we order bel ow.
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2011). The burden is on the attorney to substantiate the | egal
fees claimed, and New Jersey courts will consider a nunber of
factors in determ ni ng whet her those anmounts are reasonabl e,
including: The size and conplexity of the estate; the tine
required to conplete necessary | egal work; the degree of | egal
skill required to conplete that work; whether the estate was
involved in any litigation and the outcone of that litigation;
and any other factors the court considers inportant. In re

Estate of Sinon, 226 A 2d 639, 641 (N.J. Super. C. App. Dv.,

1967); In re Estate of Bl ooner, 129 A 2d 35, 37 (N J. Super. C

App. Div., 1957); In re Turnbull, 1 N.J. Msc. 41, 41-42 (1923).

In determ ning the appropriate value for |egal fees where the
attorney was al so the executor or adm nistrator of the estate,
the court nust distinguish between those duties that actually
required | egal expertise and those that were perforned as

executor or adm ni strator. In re Estate of Sinbn, supra at 642.

We apply the standards set forth in New Jersey |aw in deciding
the deductibility of the attorney’s fees by the estate in the
i nstant case.

The record shows that M. Aivo did perform sone |egal
services for the estate, in addition to his services as
adm nistrator. For instance, he filed the estate’s tax return,
handl ed the I RS exam nati on on behalf of the estate, and filed

the estate’s original petition with this Court. However, the
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record does not establish the value of his |legal services. M.
Aivo testified that the $55,400 in attorney’s fees clai ned by
the estate and paid to himincluded: $300 for an appraisal of
decedent’ s hone; $200 for the surrogate’s fee to initiate the
adm ni stration of the estate; $40 in filing fees for rel easing
t he funding bonds; and $60 for filing the petition in this Court.
M. Aivo testified that the renmaining $54, 800 consisted of
paynents for |egal services he rendered to the estate. However,
M. divo kept no records of the tine he spent perform ng |egal
services for the estate. Instead, he nerely estimted the nunber
of hours and used a billing rate of $150 per hour. On account of
the |l ack of corroborating evidence in the record concerning the
attorney’s fees issue, we decline to accept M. Aivo s estimates
of the anmpbunt of tinme he spent performng | egal services for the
estate.

Where a taxpayer has established that a deducti bl e expense
has been paid but not substantiated the anmount, we nmay estinmate
t he anount, bearing heavily against the taxpayer “whose

i nexactitude is of his own making.” Cohan v. Conm ssioner, 39

F.2d 540, 544 (2d Cr. 1930). However, if the evidence provides
us no basis on which to make an estimate, we will not allow any

deduction. Vanicek v. Conm ssioner, 85 T.C. 731, 742-743 (1985).

The record provides a paucity of evidence fromwhich we could

make any estimate as to the anount of specifically |egal work
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performed by M. divo. Accordingly, we are unable to estimate
the amount of attorney’s fees that the estate may be entitled to
deduct in paynent for M. Aivo's services. However, we concl ude
that the estate is entitled to deduct $600 for the admi nistrative
fees for appraisals and various filings. Additionally, as stated
above, it is entitled to deduct the anmount of attorney’ s fees it
incurs in contesting the deficiency in the instant case.

In reaching the foregoing hol di ngs, we have consi dered al
of the parties’ argunents, and to the extent not addressed
herein, we conclude that they are noot, irrelevant, or wthout
merit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




