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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code as
anended and in effect for the year at issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax in the amount of $25,179 for the 1994 tax year, an
addition to tax under section 6651(a) in the amount of $6, 295,
and an accuracy-rel ated penalty under section 6662(a) in the
amount of $5, 036.

The issues for decision are: (1) Wether proceeds froma
sale of petitioner’s property qualify for nonrecognition
treat nent under section 1041(a)(2); (2) whether petitioner is
liable for an addition to tax for failure to tinely file his
return under section 6651(a); and (3) whether petitioner is
liable for an accuracy-rel ated penalty under section 6662(a) for
the year in issue.

This case was submtted fully stipulated pursuant to Rule
122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioner resided in Onal aska, Washi ngton.

Petitioner and Leah Helen A sen (Ms. Osen) were married on
Decenber 2, 1969. Shortly thereafter, they purchased a hone
situated on 30 acres of tinberland |ocated at 235 Tryon Road,

Onal aska, Washington (Tryon Road property).

In 1993, petitioner and Ms. O sen separated and divorced. A
Property Settl enent Agreenent (agreenent) was executed by the
parties on Novenber 10, 1993. Pursuant to the agreenent,

petitioner received specified personal property and the Tryon
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Road property as his sole and separate property. M. d sen
recei ved specified personal property, real estate |located at 211
Tryon Road (211 Tryon Road property), and real estate located in
Cosnopol i s, Washi ngton (Cosnopolis property). On Novenber 10,
1993, petitioner and Ms. O sen conveyed and quitclainmed all of
their respective interests in the Tryon Road property, the 211
Tryon Road property, and the Cosnopolis property to the other
party, according to the agreenent.

In order to equalize the property division, the agreenent
required petitioner to pay $103,000 to Ms. O sen as foll ows:
$51,500 no later than May 10, 1994, and an additional $51, 500,
plus interest, no |ater than Novenber 10, 1994. To secure the
obligation petitioner owed to Ms. O sen, petitioner conveyed a
deed of trust on the Tryon Road property to Title Guaranty
Conmpany of Lewis County. Inmmediately prior to the conveyance of
the deed of trust on Novenmber 10, 1993, petitioner held | egal
title to the Tryon Road property free and clear of any liens,
nort gages, or other encunbrances on the property. The agreenent
did not require petitioner to sell any portion of the Tryon Road
property to satisfy the $103, 000 obligation owed to Ms. O sen.

On February 17, 1994, petitioner sold 17 acres of the 30
acres of land and tinber |ocated on the Tryon Road property to

North Fork Tinber Conpany for $175,000. O that anount,
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$103, 203. 22! was paid directly by North Fork Tinber Conpany to
Ms. A sen in satisfaction of petitioner’s obligation under the
agreenent. Petitioner received a note receivable (note) for the
bal ance of the purchase price, or $65,000, from North Fork Ti nber
Conpany. The ternms of the note stated an 8-percent interest rate
and paynents of $1,586.84 per nonth, payabl e over 48 nonths
begi nning on March 17, 1994, and endi ng on February 8, 1998.

At the tinme the Tryon Road property was sold to North Fork
Ti nber Conpany on February 17, 1994, Ms. O sen did not have any
outstanding liabilities payable to, or other obligations owed, to
North Fork Ti mber Conpany, Title Guaranty Conpany of Lew s
County, or petitioner, nor did the sale of the Tryon Road
property to North Fork Tinber Conpany relieve Ms. O sen from any
obligations owed to North Fork Tinber Conpany, Title Guaranty
Conmpany of Lewi s County, or petitioner

During the taxable year 1994 petitioner received $3,981. 05
in interest incone. Petitioner also received a 1994 Form 1099-S,
Proceeds From Real Estate Transactions, fromTitle Guaranty
Conpany of Lewis County which reported real estate sal es proceeds
in 1994 of $175,000 fromthe sale of the Tryon Road property.
Petitioner contends that he did not realize a taxable gain on the

sale of the Tryon Road property, and, based upon this belief, did

1 Thi s anpbunt represents the $103, 000 obligation plus
i nterest.
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not file a 1994 return to report the $3,981.05 in interest incone
he received in 1994. Petitioner did not personally perform any
research or other investigation to confirmhis belief that he did
not realize a taxable gain on the sale of the Tryon Road property
or that he was not required to file a tax return for the 1994

t axabl e year.

Petitioner did not file a Federal incone tax return for the
taxabl e year 1994 until Novenber 30, 1998, after the Internal
Revenue Service had inquired why he had not filed a tax return.
On his 1994 Federal inconme tax return, petitioner reported
$3,981.05 of taxable interest and a capital |oss of $453.59 from
the sale of the Tryon Road property. Petitioner calculated the
capital loss fromthe sale of the Tryon Road property by
increasing his cost basis in the Tryon Road property by
$103,203.22. The following is a sunmmary of petitioner’s |oss

cal cul ati on:

Sal es price $175, 018. 13
Sel ling charges ( 4,756.51)
Adj usted sale price $170, 261. 62
Pur chase price $ 65,092.99
Loggi ng permt 50. 00
Surveys 2,369. 00
Adj ust ed basi s $ 67,511.99
Prelim nary gain $102, 749. 63
Paynent to Ms. O sen (103, 203. 22)

Reported | oss on sale ($ 453. 59)
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respondent determ ned that

petitioner realized a gain of $102,728 on the sale of the 17

acres of the Tryon Road property as cal cul ated bel ow

Sal es price
Sel li ng charges
Adj usted sale price

Pur chase price
Loggi ng permt
Surveys

Adj usted basi s

Prelimnary gain

O her

Adj usted gain on sale
Reported | oss on sale
Proposed adj ust nent

Section 1041(a)(2)
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Section 1041(a)(2) provides for

nonrecognition of gain or

| oss on a transfer of property froman individual to a forner

spouse provided that the transfer to the fornmer spouse is

i ncident to the divorce.?

2

spouses,

For a transaction to be consi dered

Al t hough section 1041 applies to both spouses and forner

t he statute.

only “former spouse” wll

be used in the discussion of

SEC. 1041. TRANSFERS OF PROPERTY BETWEEN SPOUSES OR
| NCI DENT TO DI VORCE

(a) GCeneral

Rul e.--No gain or |loss shall be

recogni zed on a transfer of property froman individual
to (or in trust for the benefit of)--

(1) a spouse, or

(2) a fornmer spouse,

is incident to the divorce.

but only if the transfer

(continued. . .)
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“incident to divorce”, it nmust: (1) Occur within 1 year after the
date on which the marri age ceases, or (2) is related to the
cessation of marriage. Sec. 1041(c)(1) and (2). |If the transfer
of the Tryon Road property had been directly between petitioner
and Ms. O sen, section 1041(a)(2) and (c)(1) would be satisfied
because the transfer occurred within 4 nonths of the agreenent.

See Godl ewski v. Conmm ssioner, 90 T.C 200, 204 n.7 (1988).

However, because the transfer did not occur directly between
petitioner and Ms. O sen, but rather between petitioner and North
Fork Ti mber Conpany, a third party, the transfer nust be “on
behal f of” the fornmer spouse within the neaning of section
1.1041-1T(c), Q%A-9, Tenporary Inconme Tax Regs., 49 Fed. Reg.
34452 (Aug. 31, 1984) (Q&A-9), in order to qualify for
nonrecognition treatnent. A transfer of property to a third
party “on behalf of” a former spouse will qualify under section
1041 in three situations: (1) Were the transfer to the third
party is required by a divorce or separation instrunent; (2)
where the transfer to the third party is pursuant to the witten

request of the forner spouse; or (3) where the transferor

2(...continued)
* * * * * * *

(c) Incident to Divorce.--For purposes of
subsection (a)(2), a transfer of property is incident
to the divorce if such transfer--

(1) occurs within 1 year after the date on
whi ch the marriages ceases, or

(2) is related to the cessation of the
marri age.
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receives fromthe former spouse a witten consent or ratification
of the transfer to the third party. See id. In the three
situations described above, the transfer of property wll be
treated as made directly to the nontransferring fornmer spouse and
the nontransferring former spouse will be treated as inmmediately
transferring the property to the third party. See id. The
deened transfer fromthe nontransferring fornmer spouse does not
fall under section 1041 and is a taxable transaction to the
nontransferring former spouse. See id.

In order to prevail, petitioner nust show that the transfer
of the Tryon Road property qualifies as one of the three
situations described in Q%A-9. Petitioner has failed to do so.
Petitioner’s sale of the Tryon Road property was not pursuant to
the terns of the agreenent as required under the first situation
described in QA-9. In fact, petitioner stipulated that the
agreenent “did not require petitioner to sell any portion of the
Tryon Road property to satisfy the $103, 000 obligation owed to
Ms. Osen.” Petitioner was free to sell other assets or obtain a
| oan rather than sell the Tryon Road property to satisfy his
separate nonetary obligation to Ms. O sen. Moreover, petitioner
failed to show that the transfer of the Tryon Road property falls
under the second or third situation described in QQA-9. The

record contains no evidence showng either a witten request by
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Ms. Osen to sell the property to a third party, or a witten
consent or ratification of the transfer to a third party.

Petitioner cites Read v. Conm ssioner, 114 T.C 14 (2000),

to support his contention that the transfer of the Tryon Road
property to North Fork Ti nber Conpany was on behal f of Ms. O sen.
W find petitioner’s reliance on Read m splaced. In Read, we
held that Ms. Read’s transfer of MW stock to MW was “on behal f
of” M. Read (the nontransferring spouse) because it qualified
under the first situation described in Q%A-9. 1d. at 37-38.
According to the divorce agreenent in that case, M. Read, or at
his election MW or MW’ s ESOP, was obligated to purchase M.
Read’s MW stock. See id. at 17-19. As stated above, petitioner
failed to show that any of the three situations described in QRA-
9 were satisfied.

In Inghamv. United States, 167 F.3d 1240 (9th Cr. 1999),

the Court of Appeals for the Ninth Circuit® held that transfers
of property to a third party on behalf of a fornmer spouse qualify

for nonrecognition if the transfer satisfied an obligation or a

8 MVWP was a corporation wholly owned by M. Read and Ms. Read.

4 According to the rule set forth in Golsen v. Conm Ssi oner,
54 T.C. 742, 756-757 (1970), affd. 445 F.2d 985 (10th G r. 1971),
we are obligated to follow the |law as stated by the Court of
Appeals in the circuit to which a case woul d be appeal abl e.
Accordingly, we are bound by the reasoning in Inghamv. United
States, 167 F.3d 1240 (9th G r. 1999).
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liability of the nontransferring fornmer spouse.® See id. at
1244. I n Ingham and the instant case, the sale of the property
did not relieve the nontransferring fornmer spouse of any
obligation or liability that the nontransferring forner spouse
owed to the transferring former spouse or the third party. The
Court of Appeals stated: “The sale nerely allowed * * * [Ms.
I nghan] to satisfy the debt that she owed to her fornmer husband
under their property settlenent.” 1d. at 1244. Simlarly,
petitioner’s sale of the Tryon Road property satisfied the debt
that he owed to Ms. O sen, rather than satisfy an obligation owed
by Ms. A sen to North Fork Tinber Conpany, the third party, or

petitioner as required under |ngham supra at 1244, and Read v.

Conmmi ssi oner, supra at 35-36.

After reviewing the record, we find that petitioner has
failed to show that the transfer of the Tryon Road property to
North Fork Tinber Conpany was “on behalf of” Ms. O sen
Therefore, we conclude that the gain fromthe transfer of the
Tryon Road property to North Fork Ti nmber Conpany does not fal
under section 1041(a) and is taxable to petitioner.

Section 6651(a)

Respondent determ ned an addition to tax as a result of

petitioner’s failure to tinely file his tax return for 1994.

5 We note that this standard was al so applied in Read v.
Comm ssioner, 114 T.C 14, 35-36 (2000).
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Section 6651(a)(1l) inposes an addition to tax for failure to
tinely file a tax return. The addition to tax is equal to 5
percent of the anpbunt of the tax required to be shown on the
return if the failure to file is not for nore than 1 nonth. See
sec. 6651(a)(1l). An additional 5 percent is inposed for each
month or fraction thereof in which the failure to file conti nues,
to a maxi mum of 25 percent of the tax. See id.

The addition is applicable unless petitioner establishes
that his failure to file was due to reasonabl e cause and not
wllful neglect. See id. |If petitioner exercised ordinary
busi ness care and prudence and was nonet hel ess unable to file his
return within the date prescribed by |law, then reasonabl e cause
exists. See sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
“WIIful neglect” means a “conscious, intentional failure or

reckless indifference.” United States v. Boyle, 469 U S. 241,

245 (11985).

Petitioner’s 1994 Federal incone tax return was due on Apri
17, 1995. Petitioner did not file his 1994 Federal incone tax
return until Novenber 30, 1998, after the comencenent of the
audi t.

Petitioner contends that he was not required to file a 1994
return to report the $3,981.05 in interest income because he
relied on information provided in Table 1-1, 1994 Filing

Requi rement Chart for Mst Taxpayers, of the 1994 Federal incone
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tax instructions. Table 1-1 informed petitioner that a single
t axpayer under the age of 65 with a gross incone of at |east
$6, 250 nmust file a tax return. Petitioner believed that he was
not required to file a 1994 tax return because his gross incone,
whi ch incorrectly did not include the gain fromthe sale of the
Tryon Road property, was under $6, 250.

However, Table 1-1 also provides the follow ng information:
“Goss incone neans all incone you received in the form of noney,
goods, property, and services that is not exenpt fromtax,

i ncluding any gain on the sale of your [main] hone (even if you
may excl ude or postpone part or all of the gain).”

Petitioner received a Form 1099-S, Proceeds From Real Estate
Transactions, fromTitle Guaranty Conpany of Lew s County
reporting the real estate sale proceeds in 1994 of $175, 000.
Petitioner stipulated that he did not make any attenpt to
det erm ne whet her he should report the anbunt shown on the Form
1099-S on his 1994 Federal incone tax return. Petitioner has
failed to show us that he exercised ordinary care and prudence in
this case. Respondent is sustained on this issue.

Section 6662(a)

The | ast issue for decision is whether petitioner is liable
for an accuracy-related penalty pursuant to section 6662(a).
Section 6662(a) inposes a penalty of 20 percent of the portion of

t he under paynment which is attributable to negligence or disregard
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of rules or regulations. See sec. 6662(b)(1). Negligence is the
“‘*lack of due care or failure to do what a reasonabl e and
ordinarily prudent person would do under the circunstances.’”

Neely v. Commi ssioner, 85 T.C. 934, 947 (1985)(quoting Marcello

v. Comm ssioner, 380 F.2d 499, 506 (5th Gr. 1967), affg. 43 T.C

168 (1964) and T.C. Menp. 1964-299). Negligence also includes
any failure by the taxpayer to keep adequate books and records or
to substantiate itens properly. See sec. 1.6662-3(b)(1), Incone
Tax Regs. The term “disregard” includes any carel ess, reckless,
or intentional disregard. Sec. 6662(c). No penalty shall be
inposed if it is shown that there was reasonabl e cause for the
under paynment and the taxpayer acted in good faith with respect to
t he under paynment. See sec. 6664(c). The determ nation of
whet her a taxpayer acted with reasonabl e cause and good faith
within the neani ng of section 6662(c) is nmade on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. See sec. 1.6664-4(b)(1), Incone Tax Regs.
Petitioner failed to show that he had a reasonabl e basis for
his belief that the gain fromthe Tryon Road property was not
taxable. He failed to nake reasonable inquiries as to whether
the incone reported on a Form 1099-S was taxable. See Rosenbaum

v. Comm ssioner, T.C Meno. 1992-287, affd. 998 F.2d 1016 (7th

Gr. 1993).
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On the basis of the record, we hold that petitioner is
liable for an accuracy-rel ated penalty under section 6662(a) for
the 1994 tax year.

We have considered all argunents by the parties, and, to the
extent not discussed above, conclude that they are irrel evant or
w thout nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




