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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Respondent determ ned the foll ow ng

deficiencies in petitioners' Federal incone taxes and the

foll ow ng accuracy-rel ated penalties:

Accur acy-Rel ated Penalty
Year Defi ci ency Sec. 6662(a)
1989 $3, 107 $621
1992 15, 017 3,003




Unl ess otherw se noted, all section references are to the

I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and

Pr ocedur e.

After a concession by petitioners, we nust decide the
foll ow ng issues:

(1) Whether, during the years in issue, petitioner Harish K
Pariani was an enpl oyee or an i ndependent contractor of his
whol | y owned professional association for Federal incone tax
purposes. W hold that he was an enpl oyee.

(2) Whether petitioners are liable for the accuracy-rel ated
penalties as determ ned by respondent. W hold that they are so
l'i abl e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. W
incorporate by this reference the stipulation of facts, first
suppl enental stipulation of facts, and attached exhibits. At the
time of filing the petition, petitioners resided in Hunble,

Texas.

The Prof essional Association

Petitioner Harish K Pariani (Dr. Pariani) is a doctor of
medi cine. I1n 1982, Dr. Pariani organi zed, under the |aws of the

State of Texas, a professional association called Harish K
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Pariani, MD., P.A (the Association). During the years in issue
and during all tines relevant to this case, Dr. Pariani was the
sol e sharehol der and president of the Association, perfornmed
medi cal services for the Association, and had no supervisors.
Further, Dr. Pariani exercised supervision over the Association's
day-to-day affairs, and he was the only individual who
supervi sed, controlled, and directed the business of the
Associ ation, including the maki ng of managenent decisions. Al so,
Dr. Pariani had authority to sign corporate checks on behal f of
the Association. Oher doctors occasionally performed nedical
services for the Association.

Asit Mddak served as bookkeeper for Dr. Pariani starting in
1978, and al so for the Association fromits inception in 1982,
t hrough the years in issue. He also prepared the tax returns of
the Association and of petitioners personally.

Tax Returns

On their 1989 tax returns, the Association and petitioners
were not consistent with respect to the way in which they
reported the conpensation paid to Dr. Pariani. The Association
paid $51,418 to Dr. Pariani and deducted this anpunt as
conpensation of officers. However, petitioners reported $51, 418
as income froma sole proprietorship (i.e., self-enploynent
inconme). On its 1992 return, the Association reported that it

paid $8,000 to Dr. Pariani and deducted this anount as



conpensation of officers. 1In addition, the Association paid
$178,857 to Dr. Pariani for nedical professional services
performed by himand deducted this anmount under the heading

"ot her deductions". Petitioners reported wages of $19, 631, which
i ncl uded the $8, 000 paid by the Association and $11, 631 of Ms.
Pariani's wages. Petitioners reported $178,857 as income froma
sole proprietorship.! The Association paid $40,090 to persons
other than Dr. Pariani for nedical professional services and
deducted this anount under the heading "other deductions".

| nformati on Ret urns

For the 1989 tax year, no Forns W2 or Forns 1099 were
issued to Dr. Pariani by the Association or by any other person.
For the 1992 tax year, the Association issued a FormW2 to Dr.
Pari ani showi ng $8, 000 paid as conpensation of officers. No
other Forms W2, and no Forns 1099, were issued to Dr. Pariani by
the Association or by any other person for 1992. However, the
Associ ation issued Forns 1099 to 13 other individuals, at |east
one of whom was a doctor, for 1992.

OPI NI ON

Evidentiary Matters

Petitioners did not appear or testify at the trial of this

case and called only one witness, Asit Mydak, who was the

! The Association did not include the paynment of $178,857 in
its reportable wages on any Form 941, Enployer's Quarterly
Federal Tax Return, filed for 1992.



bookkeeper for petitioners and the Association for the years in

i ssue and several years prior. At trial, respondent made vari ous
objections to portions of M. Mddak's testinony, based on | ack of
personal know edge, ? rel evance, and hearsay, on which we deferred
ruling. We hereby overrule those objections and admt the
chal | enged testinony.

Empl oyee or | ndependent Contractor

The first issue is whether Dr. Pariani provided services to
the Association as an enpl oyee or as an i ndependent contractor.
If Dr. Pariani was an enpl oyee of the Association, several
consequences follow. First, petitioners may not deduct
contributions to a Keogh plan. See secs. 401(c)(1),

404(a)(8)(C, 1402(a), (c); Jacobs v. Conmm ssioner, T.C Meno.

1993-570. Second, petitioners are |liable for the 10-percent
exci se tax on the nondeductible contributions. Sec. 4972(a); see

Frick v. Comm ssioner, T.C Meno. 1989-86, affd. w thout

publ i shed opinion 916 F.2d 715 (7th Cr. 1990). Finally,
petitioners are not liable for the tax on self-enpl oynent incone,
and in 1992 would not be entitled to the deduction for one-half
of self-enploynent tax. Secs. 1401(a), 1402(b), 164(f). This

Court has described the question of whether a taxpayer is an

2 W conclude that M. Mdak's |ongstanding rel ati onship
with Dr. Pariani and the Associ ation as bookkeeper and tax return
preparer for both gave himsufficient personal know edge to
testify with respect to the matters chal |l enged by respondent.
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enpl oyee or an i ndependent contractor as a question of fact.

Weber v. Conmm ssioner, 103 T.C. 378, 386 (1994), affd. per curiam

60 F.3d 1104 (4th Cir. 1995). However, the Court of Appeals for
the Fifth Grcuit, to which an appeal in this case wuld lie, has
held that the determ nation of enploynent status is a question of

| aw. Breaux & Daigle, Inc. v. United States, 900 F.2d 49, 51

(5th Gr. 1990). 1In any event, petitioners have the burden of

proof. Rule 142(a); Welch v. Helvering, 290 U S. 111, 115

(1933).

The definition of "enployee" found in section 3121(d) that
applies for purposes of the Federal I|nsurance Contributions Act
al so applies to the issues involved in this case; nanely the tax
on sel f-enploynent incone and the deductibility of contributions
to a Keogh plan. Secs. 1402(d), 401(c), 404(a)(8)(A). Section
3121(d) provides:

For purposes of this chapter, the term "enpl oyee" neans--

(1) any officer of a corporation; or
(2) any individual who, under the usual conmon | aw

rul es applicable in determ ning the enpl oyer-enpl oyee

rel ati onship, has the status of an enpl oyee; * * *
Respondent argues that Dr. Pariani was an enpl oyee both under
section 3121(d) (1), because he was an officer of the Association,
and under the common | aw test incorporated in section 3121(d)(2).

Al t hough petitioners appear to concede that Dr. Pariani was an

enpl oyee of the Association with respect to his duties as



president,® they argue that he was an i ndependent contractor with
respect to the nedical services he provided to the Associ ation.
Dr. Pariani was an officer of the Association and therefore
an enpl oyee under the general rule of section 3121(d)(1).
Al t hough the regul ati ons under section 3121(d) provide an
exception to this general rule, for corporate officers who as
such do not performmnore than m nor services or receive any
conpensation, sec. 31.3121(d)-1(b), Enploynent Tax Regs., Dr.
Pari ani does not qualify for this exception because he perforned
substantial services for and received conpensation fromthe
Associ ati on.
Wth respect to the nedical services Dr. Pariani provided to
t he Association, we |look to the conmmon | aw test incorporated in
section 3121(d)(2). Under the common | aw test, we exam ne
numerous factors to decide whether an individual is an
i ndependent contractor or conmon | aw enpl oyee, anong which are
the followng: (1) The degree of control exercised by the
principal over the details of the work; (2) which party invests
inthe facilities used in the work; (3) the opportunity of the
i ndi vidual for profit or loss; (4) whether the principal has the
right to discharge the individual; (5) whether the work is part

of the principal's regular business; (6) the permanency of the

3 On brief petitioners characterize the anounts received by
Dr. Pariani wth respect to his managerial duties as "wages"
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relationship; (7) the relationship the parties believe they are
creating; and (8) whether fringe benefits are provided. Wber v.

Conmi ssi oner, supra at 387; Lozon v. Conmi ssioner, T.C. Meno.

1997-250. O her relevant factors are (9) the degree of skil
required on the part of the worker, and (10) whether the worker
makes his services available to nore than one conpany and to the

general public. Breaux & Daigle, Inc. v. United States, supra at

51; Jacobs v. Conmmi ssioner, supra.

In this case, the degree of control exercised by the
principal is of little or no rel evance since the worker, Dr.
Pariani, is president and sol e sharehol der and therefore controls

the principal, the Association. Jacobs v. Conm ssioner, supra.

On the basis of the remaining factors, we conclude that Dr.
Pariani was an enpl oyee rather than an i ndependent contractor.

Dr. Pariani had a permanent relationship with the Associ ation

The Association's line of business was the provision of nedical
services, and the work Dr. Pariani perfornmed was not just part of
this line of business but cotermnous with it. Dr. Pariani was
integral to the Association's business; in 1992, his conpensation
for nmedical services was over four tines as great as the
conpensation paid to all other providers of nedical services.

H s services were essential to the Association. See Wber v.

Conmi ssi oner, supra at 391; Jacobs v. Commi SSioner, supra.

Al t hough he was not the sole provider of nedical services, he was



the key worker. See Spicer Accounting, Inc. v. United States,
918 F.2d 90, 94 (9th G r. 1990). There is no evidence that Dr.
Pariani made his services available to another conpany or to the
general public.* The only factor that weighs in favor of finding
that Dr. Pariani was an independent contractor is the fact that
the type of work that he provided, nedical services, requires a
hi gh degree of skill. Considering all the facts and

ci rcunst ances, we conclude that Dr. Pariani was an enpl oyee of

t he Associ ation under the common | aw rul es.

Petitioners offered no evidence or argunent that Dr. Pariani
qualifies as an independent contractor under the comon | aw
standard. Rather, petitioners rely on section 530 of the Revenue
Act of 1978 (Section 530)° for their position that Dr. Pari ani

was an i ndependent contractor rather than an enpl oyee.

4 Asit Mddak testified that Dr. Pariani performed services
in the emergency roomat York Plaza Hospital (the Hospital) "up
to 1989". \Whether this includes 1989 or not, there is no
evidence that Dr. Pariani was paid by the Hospital, or that he

had a contract to work for the Hospital. He did not receive a
Form W2 or a Form 1099 fromthe Hospital. Mreover, if there
was an arrangenent with the Hospital, it could have been with the
Association rather than with Dr. Pariani, in which case any

services that Dr. Pariani perforned at the Hospital m ght have
been services perfornmed for the Association.

> All references to sec. 530 of the Revenue Act of 1978,
Pub. L. 95-600, 92 Stat. 2763, 2885, are to that section as
anended and in effect for the years in issue. Sec. 530 of the
Revenue Act of 1978 was originally an interimrelief provision
that was eventually extended indefinitely by sec. 269(c) of the
Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. 97-248,
96 Stat. 324, 552.
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Respondent makes two argunments in response: First, respondent
argues that petitioners may not invoke Section 530 because its
relief is available only to enployers with respect to their
l[tability for subtitle C enpl oynent taxes, and Dr. Pariani was
not an enployer so liable. Second, respondent argues that, even
if petitioners could invoke Section 530, the threshold

requi renents of that section have not been satisfied. W agree
w th respondent.

Section 530 by its clear terns has limted application. The
section designates certain circunstances where an "individual"
who has not been treated as an enpl oyee by the "taxpayer" shal
be deened not to be an enpl oyee "for purposes of applying * * *

[ enpl oynment] taxes * * * with respect to the taxpayer". Sec.
530(a) (1), flush | anguage. "Taxpayer" as used in the context of
Section 530 refers to an enpl oyer, and "enpl oynent tax" for
purposes of the section is defined as "any tax inposed by
subtitle C' of the Internal Revenue Code. Sec. 530(c)(1). Thus,
Section 530 by its terns is confined to the applicability of
subtitle C taxes to an enpl oyer-taxpayer and operates to

"term nate"® such taxes if certain conditions are net. As
subtitle C taxes are not at issue in this case, Section 530 is of

no help to petitioners. Mreover, even if petitioners could

6 The heading of Sec. 530(a) states: "Term nation of
Certain Enploynent Tax Liability".
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i nvoke Section 530, they could not neet its ternms. One of the
threshold requirenents for obtaining Section 530 relief is that

t he taxpayer-enpl oyer nust have filed all required Federal tax
returns (including information returns) on a basis consi stent
with the treatnment of the worker as not being an enpl oyee. Sec.
530(a)(1)(B). For both 1989 and 1992, the Association failed to
file returns consistent with the treatnment of Dr. Pariani as an

i ndependent contractor; the Association did not issue a Form 1099
Wi th respect to any paynents made to Dr. Pariani for either year.

Accur acy-Rel ated Penalties

Petitioners bear the burden of proving that the
determ nations pursuant to section 6662(a) are erroneous. Rule
142(a). Petitioners introduced no evidence relating to these
determ nations. Therefore, they are |iable for the accuracy-
related penalties under section 6662(a).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




