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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
WHALEN, Judge: Respondent determ ned the foll ow ng
deficiencies in petitioner's Federal inconme tax for the

years in issue:
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Year Defi ci ency
1993 $19, 578
1994 18, 964
1995 19, 578

After concessions, the sole issue for decision is
whet her nonthly paynents that petitioner nade to Ms. Inga
Wagner during the years in issue are properly treated as
al i nrony and deducti bl e under section 215(a) of the Internal
Revenue Code, as petitioner contends, or as nondeducti bl e
paynents in settlenent of a claimfor danages, as
determ ned by respondent. Unless stated otherw se, al
section references in this opinion are to the Internal
Revenue Code in effect for the years in issue. M. \Wagner
was formerly known as Inga Wagner Bartling, and in various
docunents constituting the record of this case, M. Wagner

is sonetines referred to as Ms. Bartling.

FI NDI NGS OF FACT

This case was submtted fully stipulated pursuant to
Rul e 122 of the Tax Court Rules of Practice and Procedure.
Al Rule references in this opinion are to the Tax Court
Rul es of Practice and Procedure. The stipulation of facts,
suppl enment to stipulation of facts, and the attached
exhibits are incorporated herein by this reference.
Petitioner resided in Qraha, Nebraska, at the tinme he filed

his petition in this case.
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Petitioner married his first wife, Ms. Wl na Rae
Pettid, on Cctober 20, 1962. Slightly nore than 19 years
|ater, on March 12, 1982, the District Court of Douglas
County, Nebraska (herein referred to as the district
court), entered a decree dissolving this marriage.

On or about May 5, 1982, petitioner obtained a |icense
fromthe district court to marry Ms. \Wagner. Petitioner
and Ms. Wagner were purportedly married in a sol emi zation
cerenony conducted on May 8, 1982, less than 2 nonths after
the decree dissolving petitioner's marriage to his first
wi fe. Nebraska |aw provides that "a decree dissolving a
marri age shall becone final and operative * * * six nonths
after the decree is rendered". Neb. Rev. Stat. sec. 42-372
(1988). Thus, at the time petitioner and Ms. Wagnher were
purportedly married, the decree dissolving petitioner's
marriage to his first wife had not yet becone final

Approxi mately 9% years later, on or about January 14,
1992, petitioner filed a petition for declaratory judgnent
in the district court seeking to have his putative nmarriage
to Ms. Wagner declared void. The petition identifies
petitioner as plaintiff and Ms. WAgner as defendant. The
petition alleges in pertinent part as follows:

3. On March 12, 1982, the marriage of

Plaintiff, Frederick J. Pettid to Wl m Rae
Pettid was decreed dissolved by the a [sic]
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Decree of the District Court of Douglas County,
Nebraska, at Doc. 777, No. 168.

4. On May 5 [sic], 1982, Plaintiff and

Def endant were purportedly married in the city

of Omaha, County of Dougl as, Nebraska.
5. Pursuant to applicable Nebraska

statutes, Plaintiff, Frederick J. Pettid was

under absolute disability to marry the Defendant

on May 5 [sic], 1982.

6. On or about January 13, 1992, in
contenplation of instituting an action for

di ssolution of the above-noted all eged marri age,

Def endant renobved from a joint banking account of

the parties $50,000, all of which was earned by,

and belonged to, the Plaintiff herein.

7. Defendant made no contribution to

sai d noni es whi ch she has now t aken and whose

wher eabouts are not known to Plaintiff.

The petition requests the following relief fromthe
court: To declare the purported marri age between
petitioner and Ms. WAagner void; to determ ne that the
$50, 000 renoved by Ms. \Wagner, as alleged in paragraph 6 of
t he above-quoted petition, is the property of petitioner;
to determ ne that Nebraska divorce | aw does not apply to
this action; and to determ ne that petitioner and
Ms. Wagner each be entitled to the property that he or she
personal | y accumul ated during the purported marriage. The
decl aratory judgnent action, including amendnents thereto

described below, is referred to herein as the annul nent

pr oceedi ng.
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On April 20, 1992, Ms. Wagner filed a petition against
petitioner in the district court. M. WAgner's petition

alleges in pertinent part as foll ows:

3. During the years 1981 and 1982, Pettid
dated and courted Bartling [viz, Wagner].

4. During the courtship, Bartling was a
singl e person, having been legally divorced from
a previous marriage.

5. At all times during the courtship,
Pettid represented hinself to Bartling as a
si ngl e person, who had been divorced pursuant
to a dissolution of a previous marri age.

6. During the courtship, Pettid estab-
lished hinself in a position of trust and
confidence with Bartling which resulted from
the courtship relationship.

7. In or around August, 1981, Pettid
asked Bartling to marry him promsing to marry
her and cohabitate as husband and wife.

8. Bartling accepted the good faith of
Pettid and relied upon his representation to her
that he was |l egally capable of entering into an
agreenent to marry her. Bartling, therefore
havi ng reasonably and justifiably given Pettid
her trust and confidence, and accepting his good
faith, agreed to marry Pettid pursuant to his
pr oposal .

9. In anticipation of her planned marriage
to Pettid, and with Pettid s know edge and
encour agenment, Bartling resigned her enploynent
in the Fall of 1981.

10. In anticipation of her planned marriage
to Pettid, and with Pettid' s know edge and
agreenent, Bartling sold her residence in the
Fall of 1981 and noved into her parents' house,
planning to remain a resident there until the
marri age was sol emi zed.
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11. In anticipation of her planned marriage
to Pettid, and at Pettid s specific request,
Bartling gave funds to Pettid for business
pur poses, including his purchase of his nedical
practice and the purchase of certain real estate.

12. Throughout the entire courtship and
until March 12, 1982, Pettid knew that he was
not legally divorced fromhis first wife, Wlm
Pettid. Pettid know ngly and intentionally
concealed his true marital status fromBartling
t hroughout their courtship and continued to
conceal until January 14, 1992.

13. On March 12, 1982, Pettid was decreed
di vorced fromhis first wwife, Wlma, by the
District Court of Douglas County, Nebraska. The
decree was not effective for six nonths from
its date. Pettid knowingly and intentionally
concealed this fact fromBartling fromthe date
of the decree until January 14, 1992.

14. On or about May 5, 1982, Pettid and
Bartling nade application to the Douglas County
Clerk for a marriage license. Pettid know ngly
and falsely stated the date of his divorce decree
as February 16, 1981. Bartling nade application
for such marriage license in good faith, based on
her reliance on Pettid s affirmative statenents
that Pettid was | egally capable of entering into
t he proposed marri age.

15. On May 8, 1982, knowi ng hinself to be
under a legal prohibition fromentering into a
marriage, Pettid arranged a marriage cerenony in
which Pettid and Bartling exchanged narri age vows
i n Dougl as County, Nebraska * * *.

16. Bartling participated in the
sol emmi zation cerenony and the reception w thout
knowl edge that Pettid s divorce was not final and
wi t hout knowl edge that Pettid was not legally
capable of entering into a valid marri age.
Bartling accepted Pettid' s good faith and
representations concerning his marital status in
entering into and participating in the marri age
cerenmony with Pettid, and thereafter relied on
the legitimacy of the marriage cerenony.
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17. Subsequent to May 8, 1982, and as a
result of Pettid' s fraudul ent representations to
Bartling that they were legally married and the
purported marri age between Bartling and Pettid,
Bartling was induced to live with Pettid as his
wfe.

18. In reliance on the validity of the
marri age and by reason of Pettid' s fraudul ent
m srepresentations to Bartling that they were
legally married, Bartling undertook certain
actions, including, but not limted to the
fol | ow ng:

a. Bartling assuned Pettid' s | ast
name * * *;

b. Bartling changed her
status fromthat of a single
person to a married woman, thereby
being required to live
meretriciously wwth Pettid;

C. Bartling filed federal and state
income tax returns as the spouse of
Frederick J. Pettid for the years 1982
t hrough 1990;

d. Bartling perforned normal duties as
Pettid' s spouse, including housekeeping,
cooking, laundry, tending to famly
activities, being active in civic and soci al
groups as Pettid' s wife;

e. Bartling assisted in Pettid's
medi cal practice devel opnent activities by
bei ng active in the nmedical community's
social and charitable activities and
assisting in the introduction of Pettid to
ot her nmenbers of the nedical profession, al
of which assisted Pettid in the devel opnent
of his nedical practice;

f. Bartling forsook her career in
order to tend to her responsibilities as
Pettid s wfe;
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g. Bartling held herself out as a
marri ed woman * * *,

h. By virtue of holding herself out

as a married womman, Bartling thereby | ost

certain inheritances from her parents she

woul d have had if she had been a single

person at the tine of their deaths.
Based upon the above allegations, M. WAgner's petition
sets forth four separate grounds for relief: (1) Inten-
tional infliction of enotional distress; (2) fraud and
deceit and m srepresentation of capacity to marry; (3)
breach of promse to marry; and (4) quantumneruit. The
action instituted by Ms. Wagner is referred to herein as
the Bartling | awsuit.

On March 6, 1992, petitioner anended his declaratory
judgnment action into a petition for annul ment of marri age.
On or about April 27, 1992, petitioner filed a second
anended petition for annul ment of marriage (Donmestic Law).
The prayer for relief of the anended petition states as
foll ows:

WHEREFORE, Petitioner prays that the Court
decree that the marriage of the parties be nul

and void; that each party should receive al

property, whether real or personal, and noneys,

securities and other valuable itens of all types

that each party personally accunul ated during the
period since May 5 [sic], 1982; and for such

other and further relief that the Court may deem
j ust and proper.
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On Novenber 19, 1992, petitioner and Ms. \Wagner
executed a Settlenment Agreenent and Mutual Rel ease (the
Annul ment Agreenent). This agreenent provides in

pertinent part as follows:

RECI TALS

VWHEREAS, on the 12th day of March, 1982,
Pettid [i.e. Petitioner] was divorced pursuant to
a Decree of Dissolution entered in the District
Court of Douglas County, Nebraska, in a matter
entitled Wlm Rae Pettid, Petitioner vs.
Frederick J. Pettid, Respondent (hereinafter
referred to as "the Divorce"), contained at
Docket 777, No. 168; and

WHEREAS, on the 8th day of My, 1982, Pettid
entered into a marri age cerenony wth \Wagner
(hereinafter referred to as "the Marri age
Cer emony"); and

VWHEREAS, the Marriage Cerenony took place
during the six-nmonth interlocutory period of the
Di vorce; and

WHEREAS, Wagner was unaware of Pettid's
legal inability to enter into a valid nmarriage
and is an innocent party as otherwise referred to
in Neb. Rev. Stat. § 42-378 (Reissue 1988); and

WHEREAS, Pettid filed a Petition for
Decl aratory Judgnent which was anended to a
Petition for Annulnent of Marriage in a |egal
pl eading entitled Frederick J. Pettid, Plaintiff,
vs. Inga W Bartling, a/k/a Inga W Pettid, con-
tained at Docket 903, Page 208, in the D strict
Court of Douglas County, Nebraska (hereinafter
referred to as "the Annul nent Lawsuit"); and

WHEREAS, Wagner has filed a civil suit for
deceit, fraud, breach of contract and quantum
meruit against Pettid in an action entitled
Inga Bartling Pettid, Plaintiff, vs. Frederick
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J. Pettid, Defendant, in the District Court of
Dougl as County, Nebraska, at Docket 905, No.
797 (hereinafter referred to as "the Bartling
Lawsuit"); and

WHEREAS, the parties desire to resolve al
di fferences pertaining to the Annul ment Lawsuit
and the Bartling Lawsuit between thensel ves.

NOW THEREFORE, in consideration of the
above and foregoing, the parties agree as
fol |l ows:

1. Paynment fromPettid to Wagner. Pettid
agrees to transfer real and personal property and
to pay Wagner, as full and conplete settl enent
toward the clains in the Annul nent Lawsuit and
the Bartling Lawsuit, as foll ows:

a) Real Estate Commonly Known As 972 South
4th Street. * * *

* * * * * * *

b) | RA. * K K

c) Househol d Goods. * * *

d) Dean Wtter. * * *

e) | nsurance. * * *

* * * * * * *

f) Periodi c _Support Paynents. Commenci ng
on Decenber 1, 1992, and conti nuing on
the first (1st) day of each and every
month thereafter, Pettid shall pay
Wagner periodi c support paynents of
Four Thousand and No/ 100 Dol | ars
(%4, 000.00) per nonth for a period of
ei ghty-four (84) nonths.

g) House Account. * * *

* * * * * * *
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i) Cash Paynent. * * *

* * * * * * *

5. Release. Wagner, in consideration of
the conprom se and settl enment of her claim
agai nst Pettid, releases and forever discharges
Pettid, his successors, |egal representatives
and assigns fromall clains, demands and causes
of action, including any arising in tort or
contract, |law or equity, that Wagner may now
have or that m ght subsequently accrue to Wagner,
known or unknown, arising out of or connected
with, directly or indirectly, the marriage of
the parties which took place on May 8, 1982, in
any way connected with the relationship of the
parties. This release includes, but is not
limted to, all clains and actions based on the
al l egations contained in the Bartling Lawsuit and
the clains of an innocent spouse in the Annul nent
Lawsuit. This release shall forever settle,
adj ust and di scharge all clainms of WAagner agai nst
Pettid pertaining to the Bartling Lawsuit or the
Annul nent Lawsuit.

Pettid, in consideration of the conprom se
and settlenent of any clainms he may have agai nst
Wagner, releases and forever discharges Wagner
her successors, |egal representatives and assigns
fromall clainms, demands and causes of action,
including any arising in tort or contract, |aw
or equity, known or unknown, that Pettid may now
have or m ght subsequently accrue to Pettid
arising out of or in any way associ ated
therewith. This release shall forever settle,
adj ust and di scharge any clains that Pettid may
have agai nst Wagner by virtue of said nmarriage
and all elenents relating thereto.

* * * * * * *

9. Full Agreenent. This agreenent repre-
sents the conpl ete understanding of the parties
and constitutes a full and final settlenent of
all clainms or clains against the other, known or
unknown, w thout any reservation of any rights,
either in law, equity, tort, contract, or in any
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ot her fashion, and may not be nodified except in
witing and signed by all of the parties.

10. Binding Agreenent. This agreenent
shal | be binding upon the parties, their respec-
tive heirs, successors, admnistrators, assigns
and personal representatives.

* * * * * * *

13. MWaiver of Breach. No waiver of any
breach by either party of the terns of this
Agreenent shall be deened a waiver of any
subsequent breach. No nodification of this
Agreenent shall be binding upon either of the
parties unless reduced to witing and subscri bed
by both parties, unless ordered by the Court.

The paynents at issue in this case are the nonthly paynents
made pursuant to paragraph 1.f) above.

On the same day that the Annul nent Agreenment was
executed, the district court entered a decree which
annul l ed petitioner's marriage to Ms. Wagner. The
district court found that petitioner was legally married
to Ms. WIlma Rae Pettid at the time of his marriage to
Ms. Wagner; therefore, the marriage of petitioner and
Ms. Wagner was void as a matter of law. The district court
stated that it had exam ned the Annul nent Agreenent and

finds the sane to be fair, just, reasonable and

not unconsci onabl e and hereby approves the sane,

whi ch Agreenent is not being filed with the

Court, but shall be adhered to by all parties as

t hough said * * * Agreenent * * * were filed with

the Court and set forth in its entirety in this

Agreenent; that in the event either party shal
fail to abide by the ternms of the * * * Agreenent
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* * *  the aggrieved party may file said Agree-
ment with the Court and be entitled to all relief
whi ch woul d ot herwi se be nade avail able for the
enforcenment of a judgnent, including contenpt.

The district court further stated:

| T I S FURTHER ORDERED, ADJUDGED AND DECREED t hat
* * * [petitioner] and * * * [Ms. Wagner] shal
each abide by and adhere to the terns and
conditions of the * * * [Annul ment] Agreenent
whi ch has been reviewed by the Court and has
been found to be fair, just, reasonabl e and not
unconsci onabl e, and whi ch Agreenent shall not be
filed with the Court as provided for in Neb. Rev.
Stat. sec. 42-366(4)(b) (Reissue 1988).

Respondent issued a notice of deficiency to petitioner
with respect to his 1993, 1994, and 1995 returns. The
notice of deficiency sets forth the foll owi ng expl anati on

for the adjustnment disallow ng the deduction petitioner

clainmed for the paynents nade during 1993:

Al'i nony Deducti on:

Paynments totaling $48, 000. 00 which you made in

t he taxable year 1993 to I nga Wagner, are not

al i nrony paynents, but are paynents in settl enent
of a claimfor damages. Accordingly, the
paynents are not deducti bl e and your taxable
income is increased $48, 000. 00.

The notice of deficiency contains identical explanations

for taxable years 1994 and 1995.
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OPI NI ON
The issue for decision is whether nonthly paynents
made by petitioner to Ms. Wagner in each of the years in
i ssue, pursuant to the Annul nent Agreenent, are properly
characteri zed as deducti bl e alinony under section 215(a),
as petitioner contends, or as nondeductible paynents in
settlenment of a claimfor damages, as determ ned by
respondent. Petitioner bears the burden of proving

respondent’'s determi nation wong. See Rule 142(a).

Evi dentiary | ssues

As a prelimnary matter, we nust deci de respondent's
objection to the introduction of 18 joint exhibits. Four
of the joint exhibits relate to the divorce proceeding
bet ween petitioner and Ms. Wlma Rae Pettid. They are
described as foll ows:

5-E Decree dissolving petitioner's marriage to

Ms. WIm Rae Pettid, issued by the District
Court of Douglas County, Nebraska, on March
12, 1982.

6-F Property Settlenent Agreenent executed by and
bet ween petitioner and Ms. Wl m Rae Pettid.

7-G Answers to Interrogatories filed in the divorce
pr oceedi ng.

8-H Affidavit RE: Application for Support, Fees,
Custody, Etc. and Financial Statenment, filed in
t he divorce proceedi ng.
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Fourteen of the joint exhibits relate to the purported
marri age of and subsequent annul ment proceedi ng between

petitioner and Ms. Wagner. They are described as foll ows:

9-1 Marriage License issued to petitioner and
Ms. Wagner on May 5, 1982, by the O fice of
t he County Judge for Douglas County, Nebraska.

10-J Excerpt froma record containing Ms. Wagner's
testinmony taken in a deposition in connection
wi th the annul nent proceeding.

12-L Affidavit RE: Application for Support, Fees,
Custody, Etc. and Financial Statenment, filed
by petitioner in the annul ment proceedi ng.

13-M Affidavit RE: Application for Support, Fees,
Custody, Etc. and Financial Statenment, filed
by Ms. Wagner in the annul ment proceedi ng.

15-O Motion for tenporary support filed by Ms. Wagner
in the annul ment proceedi ng.

16-P Tenporary Order issued by the District Court
of Dougl as County, Nebraska, in the annul nent
pr oceedi ng.

17-Q Certificate of Readiness for Trial prepared
by Ms. Wagner's attorney in the annul nent
pr oceedi ng.

23-W Draft of the Settlenent Agreenment and Mt ual
Rel ease.

24-X Letter frompetitioner's attorney to Ms. Wagner's
attorney, dated February 24, 1992.

25-Y Letter frompetitioner's attorney to Ms. \Wagner's
attorney, dated QOctober 6, 1992.

26-Z Letter from M. Wagner's attorney to petitioner's
attorney, dated COctober 19, 1992.

27-AA Letter frompetitioner's attorney to Ms. Wagner's
attorney, dated Novenber 3, 1992.
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28- AB Acknow edgnment of Recei pt and Rel ease, executed
by Ms. Wagner on July 1, 1994, and filed on
July 12, 1994.

29-AC Ms. Wagner's Answer to Request for Adm ssion,
dated August 11, 1992, executed in connection
wi th the annul nent proceeding.

Respondent's counsel set forth his objection to the
exhibits in paragraph 7 of the stipulation of facts and
par agraph 55 of the supplenent to stipulation of facts,

which state as foll ows:

7. Respondent al so objects to adm ssion
into evidence of Joint Exhibits 5-E, 6-F, 7-G
8-H 9-1, 10-J, 12-L, 13-M 15-O, 16-P, 17-Q
23-W 24-X, 26-Z, 27-AA, and 28-AB on the
grounds that the Annul ment Agreenent * * *
represents the conpl ete understandi ng of the
parties and constitutes a full and final
settlenment of all clains or clains against the
ot her, known or unknown, w thout any reserva-
tion of any rights, either in law, equity, tort,
contract, or in any other fashion, and may not
be nodified except in witing and signed by al
of the parties. Joint Exhibits 5-E 6-F, 7-G
8-H 9-1, 10-J, 12-L, 13-M 15-O, 16-P, 17-Q
23-W 24-X, 26-Z, 27-AA, and 28-AB could not be
admtted as parole [sic] evidence in an action
bet ween Pettid and Wagner to alter the construc-
tion of the Annul nent Agreenment or to show its
unenforceability because of m stake, undue
i nfluence, fraud, duress, etc. Conm sSsioner
v. Danielson, 378 F.2d 771, 775 (3rd Cr. 1967).

* * %

55. In paragraph 7 of the Stipul ation of
Facts, Respondent objected to adm ssion of
several Joint Exhibits into evidence. Respondent
continues to object to all of the Joint Exhibits
listed in paragraph 7 of the Stipulation of Facts
and now adds Joint Exhibits 25-Y and 29- AC

* * %
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Al t hough nom nally phrased in terns of the parol
evi dence rul e, respondent's objection is based on the

application of the court's holding in Conm ssioner V.

Dani el son, 378 F.2d 771 (3d Cr. 1967), vacating and
remandi ng 44 T.C. 549 (1965). 1In that case, the taxpayers
execut ed covenants not to conpete and a purchase agreenent
in connection with their sale of stock. The docunents
specifically allocated a portion of the total consideration
to the covenants not to conpete. Nevertheless, on their
tax returns, the taxpayers reported the entire anount
received fromthe buyer as proceeds fromthe sale of stock.
The taxpayers argued that the allocation of the buyer's
consideration in the covenants not to conpete and the
pur chase agreenent had no basis in fact or economic reality
and that taxation should be based on the substance of the
transaction. 1In response to the taxpayers' argunent, the
Court of Appeals adopted the follow ng rule:

a party can chall enge the tax consequences of his

agreenent as construed by the Conm ssioner only

by adduci ng proof which in an action between the

parties to the agreenent would be adm ssible to

alter that construction or to showits

unenforceability because of m stake, undue
i nfluence, fraud, duress, etc. * * *

ld. at 775. This Court has not adopted the rule enun-

ciated by the Court of Appeals for the Third Circuit in
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Conmi ssi oner v. Dani el son, supra. See Norwest Corp.

v. Comm ssioner, 111 T.C. 105, 142 (1998); Colenman v.

Comm ssioner, 87 T.C. 178, 202 n.17 (1986), affd. w thout

publ i shed opinion 833 F.2d 303 (3d Cr. 1987); Elrod v.

Comm ssioner, 87 T.C. 1046, 1065 (1986); G C. Servs. Corp

v. Comm ssioner, 73 T.C. 406, 412 n.2 (1979).

On brief, respondent’'s counsel expanded the basis
for his objection to include two additional theories:

The "strong proof"” rule and the holding of Gumrer v.

Conmm ssioner, 46 T.C. 674 (1966). Under the "strong proof"”

rul e, adopted by this Court, a taxpayer can ignore the
unanbi guous terns of a binding agreenent only if the

t axpayer presents "strong proof," that is, nore than a
preponderance of the evidence, "that the terns of the
witten instrunent” do "not reflect the actual intention of

the parties thereto." GOC Servs. Corp. v. Comr Ssioner

73 T.C. at 412; Meredith Corp. & Subs. v. Conmi ssioner,

102 T.C. 406, 440 (1994); Major v. Conmm ssioner, 76 T.C.

239, 247 (1981). Simlarly, the holding in Gunmer v.

Conmi ssioner is stated as fol | ows:

extrinsic evidence designed to alter the |anguage
of a divorce decree or separation agreenment wl|
not be considered in determ ni ng whet her paynents
constitute alinony or child support when the
agreenent of the parties specifically and

unequi vocal ly fixes the character of such
paynments. * * *
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G ummer v. Conm ssioner, 46 T.C. at 680. In that case, the

Court found "no anbiguity of the agreenent.” 1d. at 679.

The Dani el son rule, the "strong proof"” rule, and the
G ummer holding all relate to the sane issue: whether a
party to a binding agreenment should be permitted to avoid
t he tax consequences that would otherwi se flow fromthe
unanbi guous terns of the agreenent. The Dani el son rule and
the "strong proof” rule differ in the | evel of proof
necessary to chall enge the tax consequences of an
agreenent. The G umrer case adopts a rule prohibiting
consideration of extrinsic evidence in interpreting the
unanbi guous | anguage of a divorce decree or separation
agr eenent .

None of the three theories relied upon by respondent
apply to the instant case. All three theories apply only
in the case of an unanbi guous agreenment. However, we find
paragraph 1.f) of the Annul nent Agreenment to be anbi guous
because it does not state whether, or to what extent, the
"periodi c support paynents” are in settlenent of a claim
for damages under the Bartling lawsuit or are paynents in
connection with the annul nent of petitioner's purported
marriage to Ms. Wagner. Paragraph 1 of the Annul nent

Agreenent states that the transfers of property and
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paynents are in "full and conplete settlenent toward the
clainms in the Annul nent Lawsuit and the Bartling Lawsuit."

Petitioner is not attenpting to alter the unanbi guous
terms of the Annul ment Agreenent and, thus, avoid the tax
consequences that flow fromthis Agreenent. Rather, by
introducing the joint exhibits into evidence, petitioner
seeks to produce evidence contrary to respondent’'s position
that the subject paynents are "in settlenment of a claimfor
damages" (i.e., the Bartling lawsuit) and to prove that the
parties to the Annul nent Agreenent intended the "periodic
support paynments" to qualify as "alinony or separate
mai nt enance."” Accordingly, we overrule respondent's
objection to the joint exhibits.

Respondent al so objects to paragraph 6 of the
stipulation of facts and paragraph 53 of the supplenent to
stipulation of facts, relating to respondent’'s treatnent of
t he paynments received by Ms. Wagner. Paragraph 6 of the
stipulation of facts states in pertinent part as foll ows:

6. Pettid (i.e. Petitioner) asserts that

for the sane three tax years [1993, 1994, and

1995], the Comm ssioner * * * determ ned that the

sane $4, 000. 00 nonthly paynents that Pettid nmade

to Wagner were alinony includable in her gross

i ncone. * * *

Par agraph 53 of the supplenent to stipulation of facts

provides in pertinent part as foll ows:
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53. On Novenber 27, 1996, Respondent

i ssued a notice of deficiency to I nga Wagner,

for tax years 1993 and 1994, in which Respondent

determ ned that Inga Wagner was liable for tax

on the paynents she received fromPetitioner,

Fred J. Pettid, in response to paragraph 1.f)

of the Annul nent Agreenent. * * *
Respondent objects to the above-quoted statenents on the
ground that the determ nations nmade by the Conm ssioner
Wi th respect to the treatnment of the paynents in
Ms. Wagner's returns are not probative as to the treat-
ment of the paynments in petitioner's returns.

Petitioner did not address respondent’'s objection on

brief, and, thus he has conceded it. See Line Cola Co.

v. Comm ssioner, 22 T.C 593, 606 (1954) (stating that

because petitioners did not address transferee liability
on brief, petitioners had conceded the issue); Levert v.

Comm ssioner, T.C Menp. 1989-333 (stating that respondent

had conceded the taxpayer's liability for an addition to
tax that was determned in the notice of deficiency by
failing to discuss the issue on brief). Accordingly, we
sustain respondent's objection to the adm ssion of
paragraph 6 of the stipulation of facts and paragraph 53

of the supplenent to stipulation of facts.
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Al i nony or Separ ate Mi nt enance

The principal issue in this case is whether the
paynents nade by petitioner to Ms. Wagner are properly
characterized as "alinony or separate naintenance pay-
ments, " deducti bl e under section 215(a). Section 215(hb)
provides that the term"alinony or separate mai ntenance
paynent” neans "any alinony or separate nmaintenance paynent
(as defined by section 71(b)) which is includible in the
gross incone of the recipient under section 71." Section

71(b) provides as follows:

SEC. 71(b). Alinony or Separate M ntenance
Paynment s Defi ned. --For purposes of this section--

(1) I'n General.--The term "alinony or
separ at e mai nt enance paynent" neans any
paynent in cash if--

(A) such paynent is received by
(or on behalf of) a spouse under a
di vorce or separation instrunent,

(B) the divorce or separation
i nstrunment does not designate such
paynent as a paynent which is not
i ncludible in gross incone under
this section and not allowable as a
deduction under section 215,

(© in the case of an individual
| egally separated from his spouse under
a decree of divorce or of separate main-
t enance, the payee spouse and the payor
spouse are not nenbers of the sane house-
hold at the tinme such paynent is made,
and
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(D) there is no liability to nake
any such paynent for any period after
the death of the payee spouse and there
is no liability to make any paynent (in
cash or property) as a substitute for
such paynents after the death of the
payee spouse.
| f the paynments nmade by petitioner fail to nmeet each of the
four criteria enunerated by section 71(b)(1), then the
paynments are not "alinony or separate mai ntenance paynents”
and are not deductible by petitioner under section 215(a).
As stated in respondent's reply brief, "Both
petitioner and respondent agree that paynents nade by
petitioner nmeet the requirenents contained in |I.R C sec.
71(b) (1) (A, (B), and (C." Therefore, the sole question
remai ning i s whether the subject paynents satisfy the
requi renents of subparagraph (D)
Respondent takes the position that the requirenments
of subparagraph (D) are not satisfied for the follow ng two
reasons: "First, there is no reference in the Annul nment
Agreenment which requires the termnation of the support
paynments upon WAgner's death. Second, there appears to
be a specific requirenent in the agreenment for Pettid to
conti nue the paynents shoul d Wagner die."
Contrary to respondent's first position, we conclude

that petitioner's liability to make paynments under para-

graph 1.f) of the Annul nent Agreenment term nates upon
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the death of Ms. Wagner by operation of Neb. Rev. Stat.

section 42-365, which provides as follows:

Decree; alinony; division of property; criteria;
nodi fication; revocation; term nation. Wen

di ssolution of marriage is decreed, the court
may order paynment of such alinony by one party
to the other and division of property as nay be
reasonabl e, having regard for the circunstances
of the parties, duration of the marriage, a

hi story of the contributions to the marriage by
each party * * * and interruption of persona
careers or educational opportunities * * *
Except as otherw se agreed by the parties in
witing or by order of the court, alinony orders
shall term nate upon the death of either party or
the remarriage of the recipient.

The purpose of alinony is to provide for the
conti nued nai ntenance or support of one party by
the other when the relative economc circum
stances and the other criteria enunerated in this
section make it appropriate. [Enphasis added.]

Neb. Rev. Stat. sec. 42-365 (1988).

Neb. Rev. Stat. section 42-365 provides that the payor's
liability to make paynents under "alinony orders”

term nates by operation of |aw upon the death of either
spouse or the remarriage of the recipient spouse, "except
as otherw se agreed by the parties in witing or by order
of the court”. W note that respondent does not argue that
the district court's decree is not an "alinony order.” In
this case, neither the Annul nent Agreement nor the Decree

of Annul nent provides for the term nation of the paynents
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requi red under paragraph 1.f) of the Agreenent. Thus,
petitioner’s liability to make the paynents term nates by
operation of Neb. Rev. Stat. section 42-365 upon
Ms. Wagner’s deat h.

Under Nebraska law, there is a distinction between
"annul mrent” and "divorce". Annulnment is the declaration
by a court that a purported marriage is null and void, as
if the marriage had not occurred. See Neb. Rev. Stat.
sec. 42-119 (1988). Divorce is the termnation of a valid
and binding marriage. See Neb. Rev. Stat. sec. 42-347(2)
(1988). Notwithstanding this distinction, annul nment
actions are brought in the same nmanner as divorce actions
and are subject to the sane provisions of the Nebraska
Di vorce and Alinony Law. See Neb. Rev. Stat. sec. 42-373
(1988).

Qur interpretation of Neb. Rev. Stat. section 42-365

is supported by the holding in Euler v. Euler, 295 N W2d

397 (Neb. 1980). The issue in Euler v. Euler was whether,

under Neb. Rev. Stat. section 42-365, the renmarriage of the
ex-w fe caused the term nation of the paynent of alinony to

her. The court held that:

Nei ther the property settlenment nor the decree
provides for the term nation of alinony upon the
occurrence of a specified event set out in the
agreenent, nor does either state that the agree-
ment shall not be subject to anmendnent or
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revision. Section 42-365 clearly states that
alinony paynents will term nate by operation of
| aw when a decree is silent on the effect of
death or remarriage. [Enphasis added.]

Id. at 400.

Respondent attenpts to distinguish Euler v. Euler by

noting that the agreenment in that case expressly permtted
nodi fication. Respondent argues that the court in Euler v.
Eul er concluded that term nation | anguage coul d be added to
the agreenent. 1In this case, on the other hand, respondent
argues that the Annul nent Agreenment does not permt

nodi fication, and that |anguage term nating petitioner's
liability to make the subject paynents upon the death of

Ms. Wagner cannot be added.

We disagree. W do not agree that the statutory
direction set forth in Neb. Rev. Stat. section 42-365 can
be defeated by a general contractual provision prohibiting
nodi fication of the agreenent. |If Neb. Rev. Stat. section
42- 365 applies, a payor's liability to pay alinony
term nates automatically by operation of |aw upon the death

of the payee. As the court stated in Kingery v. Kingery:

The words, “term nate upon the death of either
party or the remarriage of the recipient,”
clearly show that this portion of the statute
needs no order of court to effect term nation.
The alinony term nates by operation of |aw when
the condition occurs.
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Kingery v. Kingery, 320 N.W2d 441, 443 (Neb. 1982).

Thus, if Neb. Rev. Stat. section 42-365 applies, liability
to make the paynents term nates without a court order.
Simlarly, the termnation takes place w thout “nodifica-
tion” of the Annul ment Agreenent or the Decree of

Annul ment .

Respondent cites Watters v. Foreman, 284 N. W 2d 850
(Neb. 1979), in support of his position that section
71(b)(1) (D) is not satisfied because paragraph 1.f) of
t he Annul nent Agreenent does not explicitly provide for
term nation of the subject support paynments upon the death

or remarriage of Ms. Wagner. The issue in Watters v.

Foreman, supra, was whether the remarriage of the payee

spouse resulted in the term nation of alinony by operation
of Neb. Rev. Stat. section 42-365. The court decree stated
that the paynents woul d cease upon the payee's death, but
it was silent about renarriage.

I n support of his position that his obligation to pay
alinony term nated upon his ex-wife's remarri age, the
payor, Foreman, argued that Neb. Rev. Stat. section 42-365
required term nation of the alinony paynments upon the

remarriage of his ex-wife. The court in Watters v.

For eman, supra, hel d:
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Were the parties by their agreenment in witing,
or the court by its decree, provide that a
specific anmount of alinony shall be paid for a
specific period of tinme, and shall term nate only
upon the occurring of a specific event set out in
t he agreenment or decree and ot herw se shall not
be subject to amendnent or revision, the paynents
of such alinony shall term nate only upon the
happeni ng of the event set out in the agreenent
or decree.

Id. at 854.

Respondent notes that in Watters v. Foreman, supra,

the parties to the witten agreenent did not include the
remarriage of the ex-wife as a ground for term nation, and
the agreenent stated that it was final and conpl ete and not
subj ect to revision or anmendnent. According to respondent,
the sane result should follow in the instant case because

t he Annul nent Agreenent |ikew se does not include the death
of Ms. Wagner as a ground for term nation and states that
it is final and conplete and not subject to revision or
nodi fi cation.

We believe that Watters v. Forenmmn, supra, is dis-

ti ngui shable fromthe instant case. |In Watters v. Forenan,

supra, the decree fit within the "Except as otherw se
agreed by the parties in witing or by order of the court”
| anguage of Neb. Rev. Stat. section 42-365 because the
decree expressly dealt with term nation and provided that

term nati on woul d occur upon the death of the payee spouse.
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In the instant case, on the other hand, the Annul nent
Agreenent is silent about termnation and is silent about
the effect that the death or remarriage of Ms. Wagner wil|
have on the paynments required under paragraph 1.f). Thus,
the parties to the Annul nent Agreenent have not "otherw se
agreed” in witing regarding the effect of the death or
remarri age of Ms. Wagner on petitioner's liability to
make paynents under paragraph 1.f). |In such a case, by
operation of Neb. Rev. Stat. section 42-365, the paynents
automatically term nate upon the death of petitioner or of
Ms. Wagner or remarriage of Ms. Wagner.

Respondent further argues that section 71(b)(1)(D) is
not satisfied because petitioner, or his estate “nmay be
required to make paynents [under the Annul nent Agreenent ]
after Ms. Wagner's death.” To support this argunent
respondent nmekes three points. First, respondent notes
t hat paragraph 10 of the Annul nent Agreenent provides:
"This Agreenment shall be binding upon the parties, their
respective heirs, successors, admnistrators, assigns and
personal representatives." Second, respondent argues
t hat, because the Annul nent Agreenent provides that it
cannot be nodified, it is equivalent to a judgnment on
which Ms. Wagner's heirs could bring an action. Third,

respondent asserts that “the Annul nent Agreenment is a
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settlement of the Bartling Lawsuit”, a “tort suit,” and
the paynents in issue “are sinply the periodic paynent of
a damage award” that could be enforced agai nst petitioner
by Ms. Wagner's heirs.

Unl i ke respondent, we do not believe that any
provi si on of the Annul ment Agreenent or the Decree of
Annul ment requires petitioner to continue nmaking the
nmont hl y paynments under paragraph 1.f) of the Agreenent
after Ms. Wagner’'s death. As to the first and second
poi nts raised by respondent, we do not agree that the
"bi ndi ng agreenent” provision or the “no nodification”
provi sion of the Annul ment Agreenent can be read so broadly
as to require the paynents to continue after Ms. Wagner's
death or to constitute an agreenment of the parties that the
alinony order will not term nate on Ms. Wagner's death, as
ot herwi se required by Neb. Rev. Stat. section 42-365.

We al so disagree with respondent’s third point, that
t he Annul nent Agreenent is a settlenment of the Bartling
lawsuit, a tort action, and the paynents in issue are
periodi ¢ paynents of a damage award that could be enforced
by Ms. Wagner’s heirs. Wiile we agree that the Bartling
| awsuit was settled in the Annul ment Agreenent, we do not
agree that it was necessarily a tort action or that the

subj ect paynents relate to an award of damages.
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Accordingly, by operation of Neb. Rev. Stat. section
42- 365, the paynents described by paragraph 1.f) of the
Annul ment Agreenent term nate upon the death of Ms. Wagner.
Thus, the paynents constitute "alinony” under section 71(b)
because "there is no liability to make any such paynent for
any period after the death of the payee spouse and there is
no liability to nake any paynent (in cash or property) as a
substitute for such paynents after the death of the payee
spouse” as required by section 71(b)(1)(D). Therefore,
we find that the subject paynents constitute “alinmony or
separate mai ntenance paynents” within the nmeani ng of
section 71(b) and are deducti bl e under section 215(a).

To reflect the foregoing,

Decision will be entered

under Rul e 155.




