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MVEMORANDUM OPI NI ON

LARO Judge: The parties submtted this case to the Court
without trial. See Rule 122. Petitioner petitioned the Court to
redeterm ne deficiencies in his 1992, 1993, and 1994 Feder al
i ncone tax and an accuracy-related penalty for 1994 under section

6662(a). Follow ng concessions, the only issue left to decide is
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whet her petitioner may deduct $47,482, $40,089, and $24, 340 of
al i nony! for the respective years. W hold that his alinony
deductions for the respective years are $1,878, $5,6014, and zero.
Unl ess otherw se stated, section references are to the Internal
Revenue Code in effect for the subject years. Rule references
are to the Tax Court Rules of Practice and Procedure. Dollar
amounts are rounded to the nearest dollar.

Backgr ound

Al facts were either stipulated or found by the Court from
exhi bits acconpanying the stipulation of facts. The stipulations
of fact and acconpanying exhibits are incorporated herein by this
reference. Petitioner is a cash nethod taxpayer who resided in
Ham | t on, Georgia, when he petitioned the Court.

Petitioner clainmed alinony deductions of $60, 102, $34, 946,
and $24, 202 on his 1992, 1993, and 1994 Federal incone tax
returns, respectively. Respondent disallowed these deductions,
determ ning that the paynments were not alinony. Petitioner
concedes that sone of the reported anobunts did not constitute
alinony. Petitioner argues that his alinony deductions for the
respective years are $47, 482, $40,089, and $24, 340.

Petitioner married D anne Sowell (Ms. Sowell) in 1974, and
they had two children (collectively, the children) during their
marri age. The older child, Ashley Denise Preston (Ashley), was
born Cctober 19, 1976. The younger child, Martin Barron Sowel |

Preston (Barron), was born Cctober 3, 1984. For nost of 1991,

1 W& use the term"alinmony" to include "separate maintenance
paynment s".
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petitioner lived with his famly in Colunbus, Georgia, in a house
(the Col unbus house) that he owned jointly with Ms. Sowel .
Petitioner noved out of the Col unbus house in Decenber 1991, and
he noved into a cabin that he owned in Harris County, Ceorgia.

In March 1992, Ms. Sowel| petitioned the Superior Court of
Muscogee County, Georgia, for a divorce frompetitioner. One
month later, on April 3, 1992, the superior court issued a
tenporary order nunc pro tunc to March 19, 1992. The tenporary
order stated:

1

Plaintiff [Ms. Sowell] shall have the tenporary
custody of the two (2) mnor children of the parties,
and the Defendant [petitioner] shall have the right to
visit said children and have said children visit with
himat all reasonable tinmes and pl aces.

2.

Plaintiff shall have the tenporary exclusive use
of the [Col unbus] house and prem ses and all househol d
furniture and furnishings |located therein * * * and the
Cadi |l l ac autonobile in her possession. The Defendant
shal | have the tenporary exclusive use of all marital
property now in his possession and the property | ocated
in Harris County, Georgia known as the house or cabin
in the backwat er

* * * * * * *

Def endant shall pay for the support of Plaintiff
and the two (2) mnor children of the parties and the
foll ow ng household and fam |y expenses until further
Order of the Court:

(a) The nortgage paynents, ad val oremtaxes and
insurance on the * * * [Col unbus house] * * *;

(b) Al utility expenses at the * * * [ Col unbus
house], including electricity, water, garbage and



- 4 -

sewer, tel ephone, gas, pest control, cable television
and | awn care;

(c) Wfe's autonobil e expenses, including gasoline
and oil, repairs, autonobile tags, |licenses and
I nsur ance;

(d) The nedical and dental expenses of Wfe and
the children and prescription drug expenses;

(e) The children's school tuition, supplies and
activities;

* *

(f) The cost of clothing for Wfe and the children

In addition to naking the paynents above
enuner at ed, Defendant shall pay to Plaintiff the sum of
ONE THOUSAND DCLLARS ($1, 000) per nonth, commencing
April 1, 1992, with a paynent of FIVE HUNDRED DOLLARS
($500. 00), and the paynent of an additional FIVE
HUNDRED DOLLARS ($500.00) on the 15th of April, 1992,
and continuing with Ii ke paynments during each cal endar
month thereafter until further Order of the Court; with
t he provision, however, that Defendant may at his
option pay the nonthly sumon the 1st day of each
cal endar nmonth rather than in two (2) installnents; and
Def endant shall pay to Plaintiff imrediately an anmount
so that the total sumgiven to her for support of
hersel f and the children during the nonth of March,
1992 will equal the sum of ONE THOUSAND DOLLARS
(%1, 000).

On June 3, 1993, the superior court held petitioner in
contenpt of the tenporary order because he had failed to pay
certain bills covered by the order. The court ordered himto pay
these bills and to pay $350 of attorney's fees at the rate of $50
per nmonth comrencing with June 1993.

On Septenber 4, 1993, the superior court entered a final
judgnment and decree (the final decree) granting Ms. Sowell a
di vorce frompetitioner. The final decree provided in rel evant

part:
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FI NAL JUDGVENT AND DECREE

* * * it is the judgenent of the Court that a
total divorce be granted. * * * [Each party is awarded
their personal property and other property which is in
t heir possession.

1

The Plaintiff is awarded permanent custody of the
two mnor children of the parties * * *

* * * * * * *

4.

Def endant shall pay to the Plaintiff the sum of
$800. 00 per nonth per child as child support and
Def endant shall comrence said paynents of child support
on August 1, 1993, with a paynent of $800.00 and an
equal paynent of $800.00 on August 15, 1993 and said
paynments shall continue on the 1st and 15th of each
cal endar nmonth until each child attains the age of 18,
marries, dies, becones fully self-supportive or
ot herwi se emanci pat ed, whi chever event shall first
occur the child support shall term nate. * * *

* * * * * * *

6.

The Plaintiff is awarded the * * * [ Col unbus
house], and the Plaintiff is to make paynents on the
i ndebt edness secured by said real property and shal
hol d the Defendant harm ess therefrom for paynents due
on said property.

7.

The Defendant shall pay to the Plaintiff a [unp
sum award of alinony total of $180,000.00 with
$120, 000. 00 payabl e at $1, 000.00 per nonth for ten (10)
years, beginning on August 1, 1993, and then in five
(5) years, due on the 14th day of July, 1998, the
Def endant shall pay to the Plaintiff a [ unp sum of
$10, 000. 00 and then in ten (10) years, due on the 14th
day of July, 2003, the Defendant shall pay to the
Plaintiff $50,000.00. * * *

* * * * * * *
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10.

The Defendant is ordered to pay and be responsible
for tuition at Brookstone School for the m nor child,
Barron, for 1993-1994 school vyear.

11.

The Def endant shall pay the insurance for the
m nor child, Ashley's, car until she reaches 18 years
of age.

13.

The Defendant is ordered to buy the Plaintiff a
car not to exceed $17,000.00 within the next ninety
(90) days. Defendant may finance said purchase and he
shal | be responsible and nake the paynents as due.

14.

The Defendant shall pay the sum of $5, 000.00 as
attorney fees to be divided anong the law firns HARP &
JOHNSON, P.C. and GROGAN, JONES, RUMER & GUNBY, P.C.
for their legal representation of Plaintiff. Said sum
shal | be payabl e at $200. 00 per nonth for 25 nonths
begi nni ng on August 1, 1993 until said sumis paid in
full.

16.

The Defendant shall naintain and pay the prem uns
for major health, hospitalization and dental insurance
for the mnor children for as long as he is obligated
to pay child support. The Defendant shall be
responsi bl e for all nedical expenses which are not
covered by insurance for the benefit of the m nor
children. * * *

Pursuant to the tenporary order, petitioner paid Ms. Sowel |
nont hly paynents totaling $10,000 in 1992 and $7,000 in 1993.
Pursuant to the final decree, petitioner paid Ms. Sowell nonthly

paynents totaling $5,000 in 1993 and $12,000 in 1994. Petitioner
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clainms an alinony deduction for the anmount of these nonthly
paynents, and for other anounts that he paid or incurred during
t he subject years for the benefit of Ms. Sowell and/or the
children. Each amount that petitioner paid or incurred during
t he subj ect years, and for which he clainms an alinony deduction,
is listed bel ow by year, payee, anount, and purpose.? These

anounts are as foll ows:

1992
Payee Anpunt Pur pose

Ms. Sowel | $10,000 Monthly paynents
Ms. Sowel | 2,232 Clothes for children
Pacel I'i High 1,109 Ashley's tuition
Sout hern Bel | 783 Tel ephone- - Col unbus house
Sear s 375 Pest control --Col unbus house
Ms. Sowel | 212 dothes for M. Sowell
Ms. Sowel | 350 Barron's school picture
CB&T 1,525 Barron's tuition
N. C. Pharmacy 447 Drug bil
Gal axi e 210 Satellite T.V.--Colunbus house
Dr. Hudson 406 Children's physician
Tel ecabl e 514 Cable T.V.--Col unbus House
Un. GCities @&as 470 Gas Heat - - Col unbus House
Dr. Allison 443 Ms. Sowel | 's denti st
Br ookst one School 2,373 Barron's tuition/related exp.
Dr. Hel ns 665 M. Sowel|l's denti st
Associ at es 533 Satellite T.V.--Colunbus house
Geor gi a Power 2,125 Electric bill--Colunbus house
Col unbus Water 524 Water bill--Col unmbus house
C. WIlson 86 Children's piano activities
Col unmbus Ledger 116 Newspaper - - Col unbus house
Ms. Sowel | 166 Activities for Barron
R Waters 385 Tree renoval - - Col unbus house
G asshopper 685 Lawn care-- Col unbus house
Ms. Sowel | 666 M scel | aneous expenses
Bob' s Pool 1,408 Pool |iner--Colunbus house

2 Petitioner paid all these ampbunts, but for the $2,204 and
$566 anobunts shown with Preston G| for 1992 and 1993,
respectively. M. Sowell charged the $2,204 and $566 anobunts to
petitioner's account at Preston G1l. Preston Gl is a
corporation owed and operated by petitioner.



J. P Lani er Co.
. Sowel |
. Sowel |

Sowel |

&

CB&T

J.

J. Ins.
Ms. Sowel |
Wor | d Book
S. Chemn cal
Preston QO |
Preston G|

GAO I ns.
Ms. Sowel |

\%3
\%3
D
D

Payee

Ms. Sowel |
Harp & Johnson
Ms. Sowel |

Bar nett Bank
Lee G ogan

Hirsch, et al
Br ookst one

Ms. Sowel |

Sout hern Bel |
Sear s

Ms. Sowel |

Ms. Sowel |

Ms. Sowel |

Un. Cities @Gas

Associ at es
Ceor gi a Power
Col unbus Wat er
N. C. Pharmacy
N. C. Pharmacy
Dr. Allison
Tel ecabl e

S. Cheni cal

Dr. Aranas

Dr. Hel ns

Br ookst one

Dr. Thomason
Gayfers

Dr. Phelts

Col unmbus Ledger
Dr. Hutchins
Wor | d Book

548
136
130
200

10, 000

428
340
468
200
100

2,204

187

3,133

47, 482

600

Anpunt

$7,
11
3,

4,

1,

000
150
000
669
400
900
838

22
191
510

95
148

46
788
599
492
478
209
142
746
403
319

65
312
423
139

54

40

70
378
857

i ns. - - Col unmbus house
Children's dental bill

Ms. Sowell's nedical bill
Barron's birthday party

Buy aut onobil e for Ashley

| nsurance--Ms. Sowel|l's car

| nsur ance- - Ashl ey' s car

M sc. activities of children
Encycl opedia for children

Pool chem cal s-- Col unbus house
Ms. Sowel|'s car expenses

Ashl ey' s car expenses

Ms. Sowel | /children health ins
Children's Christmas

Honmeowner

Pur pose

Mont hly paynents

Legal fees

Mont hly paynents

Buy autonobile for Diane

D ane's attorney fees
Children's clothing all owance
Barron's tuition

Rei mbur senent

Tel ephone- - Col unbus house
Pest control --Col unbus house
Ms. Sowell's bills

Children's activities
Children's activities

Gas Heat - - Col unbus House
Satellite T.V.--Col unbus house

El ectric bill--Colunmbus house
Wat er bill--Col unbus house
Drug bill--M. Sowel |

Drug bil

Ms. Sowel|l's denti st

Cabl e T.V.--Col unbus House
Pool Chem cal s-- Col unbus house
Children's doctor bill

Ms. Sowel|l's denti st
Barron's school rel ated exp.
Children's denti st

Cl ot hes for Barron

Ashl ey's doctor bill
Newspaper - - Col unbus house
Children's eye doctor bill
Encycl opedia for children



Tel ecom 193
Josten's 347
Ms. Sowel | 116
G asshopper 630
Pastoral |nst. 290
Prem Col | ecti ons 296
Adan MlIIs 22
Ms. Sowel | 28
Ms. Sowel | 11
Ms. Sowel | 30
D.J. Ins. 60
Dr. Chhokar 454
Dr. Hudson 164
Aut o Owmers | ns. 585
Ful |l er Auto 437
St. Fran. Hosp. 110
St. Fran. Hosp. 30
Radi ol ogy 9
Prof. Coll ege 464
Path Em Re 86
Col unmbus Col | ege 75
Muscogee County 701
Jeane Teaster 60
Ms. Sowel | 468
GAO I ns. 2,222
Preston G| 566
Preston Q| 152
40, 089

Payee Anmount
Dr. Hel ns $1, 647
Ms. Sowel | 12, 000
Bar nett Bank 2,692
Harp & Johnson 1,100
Lee G ogan 1, 100
Lane's 128
Sout h Trust Bank 755
Br ookst one 2,588
Gen. Aner. |ns. 2,048
Aut o Omer | ns. 282

24, 340

Tel ephone- - Col unbus house
Ring for Ashley

Tire for Ashley's car

Lawn care- - Col unbus house
Counseling for Ashley

Ashl ey's nedi cal bill
Children's pictures

School supplies

Children's activities

Ms. Sowell's autonobile bill
| nsur ance- - Col unbus house
Ms. Sowell's nedical bill
Children's doctor bill

| nsurance on Ms. Sowel|'s car
Ms. Sowell's car repair

Ashl ey's nedi cal bill

Ms. Sowell's nmedical bill
Ashl ey's doctor bill
Ms. Sowell's nmedical bill

Ms. Sowell's bil
Children's canp and karate
Tax on Ashley's car

Ashl ey's tutor bill

M sc. expenses of children
Ms. Sowel | /children health ins.
Ms. Sowel|l's car expenses
Ashl ey' s car expenses

Pur pose

Ms. Sowel|l's denti st
Mont hly paynents
Pur chase of car for
Ms. Sowel|l's | egal
Ms. Sowell's |egal
Portrait of Barron
Pur chase of car for
Barron's tuition
Pay | oan on Ms. Sowell's

i nsurance policy
Ashl ey' s autonobi |l e i nsurance

Ms. Sowel |
f ees
f ees

Ms. Sowel |
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Di scussi on

We nust determ ne whether petitioner nmay deduct any of the
di sput ed paynents as alinony. Respondent determ ned that he
could not. Petitioner bears the burden of proving respondent's

determ nation wong. See Rule 142(a); Wl ch v. Helvering, 290

U S. 111, 115 (1933).

An individual may general ly deduct a paynment made during the
taxabl e year to a spouse® to the extent it is alinony that is
i ncludabl e in the spouse's gross inconme. See sec. 215(a) and
(b). A paynent is alinony that is includable in a spouse's gross
i ncome when: (1) The paynent is nmade in cash, (2) the paynent is
received by (or on behalf of) the spouse under a divorce or
separation instrunment, (3) the divorce or separation instrunment
does not provide that the paynent is not reportable as alinony,
(4) the spouses reside in separate households at the tine the
paynent is made, (5) the spouses do not file a joint return, and
(6) the liability for paynent does not continue for any period
after the spouse's death. See sec. 71 (b)(1), (e). Each of
t hese requirenments nust be met before a payor may deduct a
paynent as alinony. W concern ourselves only with the three
requi renents in dispute.

First, the need for a cash paynent requires that alinony be
paid in cash or a cash equivalent. A check or noney order that

i s payable on demand is a cash equivalent. A debt instrunent

3 W use the term"spouse"” to refer to a present or forner
spouse.
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that is issued or transferred is not. See sec. 71(b)(1); sec.
1.71-1T(b), Q%A-5, Tenporary Incone Tax Regs., 49 Fed. Reg. 34455
(Aug. 31, 1984).

Second, only those paynents that are received by or on
behal f of a spouse pursuant to a divorce or separation instrunent
may qualify as alinony. Amounts that are paid as child support
do not qualify as alinobny. See sec. 71(c)(1). Paynents made
under a divorce or separation instrunent are considered child
support to the extent that they will be reduced upon the
happeni ng of a contingency related to a child, e.g., the child's
reaching a specified age. See sec. 71(c)(2).

Third, alinony does not include anmounts that nust continue
to be paid after the payee's death. See sec. 71(b)(1)(D)

Whet her an obligation to nmake a paynent ceases upon the payee's
death may be determ ned by the terns of the applicable docunents.
| f the docunents are silent on this matter, the answer lies in

State | aw. See Sanpson v. Conmmi ssioner, 81 T.C 614, 618 (1983),

affd. without published opinion 829 F.2d 39 (6th Cr. 1987); see

al so Cunni ngham v. Conmi ssioner, T.C. Mno. 1994-474.

Turning to the instant facts, we find that few of the
di sputed paynents qualify as alinony. Mst of these paynents are
ei ther paynents of child support or paynments for which petitioner
would remain liable if Ms. Sowell were to die.®* As to the latter

category of paynments, nothing in the applicable docunents

4 Sone of these ampbunts al so were not paid pursuant to the
tenporary order or final decree.
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conditions these paynments on the fact that Ms. Sowell is living.
Nor can we find such a condition in applicable State (Ceorgia)
law. Under Ceorgia law, alinony is either periodic or lunp sum

see Wnokur v. Wnokur, 365 S. E.2d 94, 95 (Ga. 1988), and the

nmere fact that alinony is payable in installnents does not mnean

it is periodic, see Stone v. Stone, 330 S.E 2d 887, 889 ((Ga.

1985). Lunp-sumalinony is payable in installnents if the
appl i cabl e docunents "state the exact anmount of each paynent and
t he exact nunber of paynents to be made w t hout ot her

limtations, conditions or statenents of intent". See Wnokur V.

W nokur, supra at 96; see also Stone v. Stone, supra at 889. An

obligation to pay lunmp-sumalinony in installnents does not

term nate upon the payee's death. See Wnokur v. Wnokur, supra

at 95; see also Human v. Conm ssioner, T.C. Meno. 1998-106.

As to the non-chil d-support amounts which woul d cease upon
Ms. Sowel|l's death--nanely, $212 spent in 1992 for Ms. Sowell's
cl ot hes, $443 spent in 1992 for Ms. Sowell's dentist, $665 spent
in 1992 for Ms. Sowell's dentist, $130 spent in 1992 for M.
Sowel | 's nedical bill, $428 spent in 1992 for Ms. Sowell's car
i nsurance, $2,204 spent in 1992 for Ms. Sowell's car expenses,
$95 spent in 1993 for Ms. Sowell's bills, $209 spent in 1993 for
Ms. Sowell's drug bill, $746 spent in 1993 for Ms. Sowell's
dentist, $1,312 spent in 1993 for Ms. Sowell's dentist, $30 spent
in 1993 for Ms. Sowell's autonobile, $454 spent in 1993 for M.
Sowel | 's nedical bill, $585 spent in 1993 for Ms. Sowell's car

i nsurance, $437 spent in 1993 for Ms. Sowell's car repair, $30
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spent in 1993 for Ms. Sowell's nedical bill, $464 spent in 1993
for Ms. Sowell's nedical bill, $86 spent in 1993 for Ms. Sowell's
bill, $566 spent in 1993 for Ms. Sowell's car expense, and $1, 647

spent in 1994 for Ms. Sowell's dentist--we hold that these
amounts, but for the $2,204, $566 and $1, 647 anounts, are
deductible as alinony.® The deductible anounts, which aggregate
$1,878 and $5,014 for 1992 and 1993, respectively, were paid to
(or for the benefit of) Ms. Sowell's mmi ntenance, and, naturally,
petitioner's obligation to nake these paynents woul d have ceased
upon Ms. Sowell's death.® The $2,204 and $566 anounts are not
deducti bl e because petitioner did not pay these anpbunts in cash,
as is required by section 71(b)(1). Petitioner "paid" these
anounts to Ms. Sowell by agreeing to pay these charges in the
future. The $1,647 anmount is not deductible because we are

unable to find that it was paid pursuant to a divorce or

> There are other anpunts--%$447 spent in 1992 for a drug
bill, $666 spent in 1992 for m scell aneous expenses, $3,133 spent
in 1992 for health insurance for Ms. Sowell and the children, $22
spent in 1993 for reinbursement, $142 spent in 1993 for a drug
bill, $2,222 spent in 1993 for health insurance for M. Sowel |
and the children, and $2,048 spent in 1994 to pay a | oan on M.
Sowel | 's insurance policy--for which we are unable to determ ne
what, if any, anount was paid with respect to Ms. Sowell. (W
al so note that the $2,048 anobunt was not required by either the
tenporary order or the divorce decree.) As petitioner bears the
burden of proof, we nust sustain respondent's disall owance of
t hese anounts.

® Whereas petitioner's paynents for Ms. Sowell's car
expenses are deductible as alinony, petitioner's paynents in
satisfaction of his obligation to buy her a car are not. As we
read the final decree, petitioner's obligation to buy the car
woul d not have term nated upon Ms. Sowell's death. |If M. Sowell
had di ed before petitioner had bought her the car, petitioner
woul d have had to buy the car for the benefit of her estate.
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separation instrument. Although the tenporary order stated that
petitioner nmust pay Ms. Sowel|l's nedical and dental expenses, the
final decree, which did not contain a simlar provision, replaced
the tenporary order as of Septenber 4, 1993.

We hold that petitioner's alinmony deductions in the
respective years are $1,878, $5,014, and zero. 1In so holding, we
have carefully considered all remaining argunents nmade by the
parties for a result contrary to that expressed herein, and, to
t he extent not discussed above, find themto be irrel evant or
wi thout merit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




