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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned the follow ng
deficiencies in, additions to, and penalties on petitioner’s

Federal incone taxes:
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Additions to Tax Penal ti es
Sec. 6653 Sec. 6653 Sec. Sec.
Year Defi ci ency (a) (1) (b) (1) 6663 6662(a)
1988 $25, 632 $749 $7, 987 - - -
1989 42,187 - - - $17, 709 $2, 622
1990 56, 315 - - - 31, 889 2,580
1991 23, 063 - - - 3, 650 3,319

Unl ess otherw se indicated, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. All figures are rounded to the nearest dollar.

The primary issue for decision is whether petitioner is
liable for the addition to tax and penalties for fraud based on
unreported inconme fromher |aw practice. Additional issues are
whet her (1) petitioner is entitled to certain Schedule C, Profit
or Loss From Busi ness, deductions; (2) petitioner is entitled to
certain Schedul e E, Supplenental |Incone and Loss, |osses; and (3)
petitioner is liable for additional self-enploynent tax.

FI NDI NGS OF FACT

As made absolute by the Court’s orders dated Decenber 6,
2002, and February 3, 2003, sone of the facts have been deened
stipulated and are so found. The first stipulation of facts, the
second stipulation of facts, and the attached exhibits are
i ncorporated herein by this reference. At the tine she filed the
petition, petitioner resided in Corona, California.

Petitioner’'s Education and Legal Backqground

On June 15, 1971, petitioner received a bachelor of arts
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degree with honors fromthe University of California R verside.

I n Decenber 1983, petitioner received a juris doctor degree from
Western State University College of Law. On June 13, 1984,
petitioner was admtted to the California bar.

Petitioner, M. Ludlow, and Ludlow & Price

Fromthe early 1960s until 1985, Thomas H. Ludl ow practiced
|aw as a sole practitioner. |In Septenber 1985, M. Ludl ow began
practicing law with petitioner as “Ludlow & Price” (the |aw
firm. During the years in issue the law firmwas |ocated in
Corona, California, at either 212 or 812 East G and Boul evard.

In January 1986, petitioner and M. Ludlow married. During
the years in issue, petitioner and M. Ludlow were nmarried and
lived together at 1860 Kel |l ogg Avenue, Corona, California.
During the years in issue, petitioner and M. Ludlow filed joint
Federal inconme tax returns, and they reported their law firm
i nconme, expenses, and profits on a Schedule C.

M. Ludlow s Health

Starting in 1982 or 1983, M. Ludl ow began havi ng heart
problens. In late 1985 or early 1986, M. Ludl ow had a massive
heart attack. 1In 1993, M. Ludl ow died.

Hring of M. Reiter

In 1988, the law firmfired its bookkeeper/office manager
for alleged enbezzlenent. At this tine, petitioner and M.

Ludl ow consulted with Marvin Reiter, a C. P. A., who had assi sted
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themin sone cases for their clients. Petitioner and M. Ludl ow
hired M. Reiter to do nonthly accounting for the law firmand to
prepare their personal tax returns.

Al though M. Reiter never prepared a formal engagenent
letter for his work for the law firm the limted scope of his
accounting responsibilities for the law firmwas spelled out in
the cover letters he sent to the law firmeach nonth. M. Reiter
performed “conpil ation” accounting for the law firm 1In other
words, he relied on the law firm s representations regarding its
i ncone and expenses and did not perform an i ndependent
verification of the information provided to him

M. Reiter set up an accounting systemfor the lawfirmto
report its incone and expenses. M. Reiter’s accounting system
for the law firmwas as follows: The law firmwould have two
busi ness bank accounts--a general operating account and a client
trust account. During the years in issue, the law firm
mai nt ai ned a general operating account at Bank of Anmerica
(general operating account). During the years in issue, the |aw
firmpmaintained a client trust account at Security Pacific
Nati onal Bank (client trust account). The bank records for the
general operating account and the client trust account were
mailed to the law firm s address.

Proceeds of settlenents and | awsuits, and funds belonging to

clients, were deposited into the client trust account. Funds
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deposited into the client trust account had not been earned by
the law firm Funds in the client trust account did not affect
the law firm s incone or expenses, and had no tax significance,
as they were client funds held in trust.

Al l business incone was to be deposited into, and all
busi ness expenses were to be paid out of, the general operating
account. This allowed M. Reiter and his staff to “pick up” the
i ncone and expenses of the law firm This included distributions
fromthe client trust account to the lawfirm As fees were
earned they were to be distributed to the law firmfromthe
client trust account and deposited in the general operating
account. Petitioner gave her enpl oyees instructions on howto
distribute funds from her cases and regardi ng the di sbursenent
sheet for the client trust account.

Petitioner or M. Ludlow had to sign checks for business
expenses. During the years in issue, only petitioner and M.
Ludl ow had signatory authority on the general operating account
and the client trust account.

Under M. Reiter’s accounting systemfor the law firm
income of the law firmnot deposited into the general operating
account was not picked up as incone. M. Reiter’s system was
expl ained to petitioner, M. Ludlow, and the enployees of the | aw
firm M. Reiter’s staff also knew how the accounting system

wor ked.
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Petitioner’'s Control of the Law Firm

Petitioner and M. Ludl ow were the only attorneys working at
the law firmduring the years in issue. Petitioner practiced
mainly famly law. M. Ludlow practiced famly law, crim nal
law, civil law, probate |aw, and personal injury |aw

As M. Ludlow grew nore ill, petitioner took over running
the law firm By 1988, after firing the law firms
bookkeeper/of fi ce manager, petitioner had taken conplete control
of the law firm s financial operations. During the years in
i ssue, petitioner ran the law firm-she was in charge of its
busi ness and financial aspects. Petitioner was a hands-on
manager .

M. Ludlow did not handle the financial aspects of the | aw
firm M. Ludlow did not deal with checks that cane to the | aw
firm M. Ludlow did not get involved in deciding where checks
were deposited. The law firm s enployees did not talk to M.
Ludl ow about where to deposit checks. Petitioner directed her
enpl oyees as to how and where to deposit the law firm s earnings.

The law firms bills would be shown to petitioner, and
petitioner would approve them The law firm s enpl oyees then did
the billing and gave the billing statenents to petitioner.

Petitioner was responsible for reviewing client and third
party checks that canme to the lawfirm Petitioner wote,

si gned, and approved nost of the checks witten on the general
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operating account and the client trust account. After the office
manager was fired, it was the law firm s office procedure to give
client checks directly to petitioner.

Petitioner never informed her enpl oyees that checks made
payable to the law firmwere deposited into accounts other than
t he general operating account or the client trust account.

Enpl oyees of the law firmwould not be aware of checks (i ncone)
that were not deposited into the general operating account or
client trust account.

Records Sent to M. Reiter’'s Ofice

Petitioner instructed her enployees to contact M. Reiter to
| earn what docunments he wanted sent to himnonthly. M. Reiter
made a list of itens to be sent to his office nonthly.

Petitioner knew what was on this list and that the client trust
account register was not sent to M. Reiter. Petitioner told her
enpl oyees what itens to send to M. Reiter on a nonthly basis.

During the years in issue, each nonth M. Reiter’s office
received a manilla envel ope fromthe law firm containing the |aw
firm s banking and bookkeepi ng records for the past nonth (the
mont hly envel ope). The records contained inside the nonthly
envel opes ordinarily consisted of the following: (1) The nonthly
statenment, the check stubs, the cancel ed checks, and a
handwitten list (schedule) of all deposits for the nonth for the

general operating account; and (2) the nonthly statenent and the
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cancel ed checks, but no check register, no deposit slips, no
“pegboard register”, and no handwitten journal, for the client
trust account. The deposits into the general operating account
had been classified by the law firm s enployees as law firm
i ncone, rental incone, |oan repaynents, etc., and they noted
whi ch deposits were not incone to the law firm

M. Reiter’s Bookkeepi ng and Accounting for the Law Firm

M. Reiter’s staff would use the schedul e of deposits to
calculate the law firmis nonthly inconme. After M. Reiter’s
staff finished inputting the law firmis nonthly financial data,
the law firms records were stored at M. Reiter’s office for
| ater use in preparing petitioner’s tax returns.

Each nonth, M. Reiter or his staff reconciled the general
operating account. M. Reiter’s staff used the bank records
provided by the law firmto create a handwitten chart that
refl ected the begi nning bal ance, deposits, disbursenents, any
out st andi ng checks, and any deposits in transit. M. Reiter and
his staff conpiled the law firm s busi ness expenses on the basis
of the check stubs, and the description of the expense stated
therein, provided for the general operating account. The |aw
firmdid not provide M. Reiter or his staff with receipts,

i nvoi ces, or other evidence of its expenses.
Each nmonth, after conpleting the handwitten | edgers for the

general operating account and the client trust account, M.



- 9 -

Reiter’'s staff posted the information to a “standard entries”
| edger. Regarding the client trust account, only the beginning
and endi ng bal ances were posted to the standard entries | edger.
M. Reiter’'s staff would then post this information into a
conputer to generate a profit and | oss statenent and a bal ance
sheet for the law firm

M. Reiter was not responsible for reconciling the client
trust account. For the client trust account, M. Reiter’s staff
took the starting bal ance, deposits, disbursenents, and endi ng
bal ance directly off the nonthly bank statenents and entered the
information into a handwitten trust account | edger.

For each of the years in issue, M. Reiter determ ned the
law firm s Schedul e C inconme and expenses and prepared annual
i ncome statenents by totaling the nonthly statenents his staff
prepared based upon the information provided by the law firm

Petitioner's Merrill Lynch Account(s)

During the years in issue, petitioner maintained two “cash
managenent” accounts at Merrill, Lynch, Pierce, Fenner & Smth,
Inc. (Merrill Lynch). Petitioner was the only person with
signatory authority over these accounts. Petitioner’s Merrill
Lynch accounts were her personal accounts. Had M. Reiter
believed the Merrill Lynch accounts to be business accounts, he
woul d have requested the records for these accounts.

During the years in issue, several |arge deposits were nade
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into one of petitioner’s Merrill Lynch accounts (Merrill Lynch

account). The deposits were checks for the follow ng anounts:

Dat e Amount Year Tot al
11/ 08/ 88 $25, 000 1988 $25, 000
04/ 17/ 89 8, 333

12, 500
10, 000
4,000 1989 34, 833
01/ 16/ 90 42,831
06/ 29/ 90 21, 587
09/ 17/ 90 21,972
3,750
5, 000
12/ 06/ 90 7,945
825 1990 103, 910
04/ 10/ 91 8,677 1991 8, 667

O the aforenentioned checks, seven were distributions fromthe
client trust account for attorney’'s fees earned by the law firm
They were the checks for $8, 333 and $12,500 in 1989; $42, 831,
$21, 587, $21,972, and $7,945 in 1990; and $8,677 in 1991 (the
seven checks). The seven checks were payable to the law firm
Petitioner endorsed the seven checks.

The $25, 000 Novenmber 8, 1988, deposit was a taxable referral
fee fromattorney Bill Shernoff.

The $10,000 April 17, 1989, deposit was a taxabl e paynent of
|l egal fees by a “Dr. Cole”.

The $4,000 April 17, 1989, deposit was part of a State
incone tax refund. This anmount had initially been deposited into
t he general operating account and classified as a noni ncone item

on the law firms April 1989 |list of deposits. Accordingly, it
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was not reported as incone. For the years related to the State
incone tax refund, State incone taxes had been deducted on the
relevant filed Federal incone tax returns.

During the years in issue, petitioner used noneys from her
Merrill Lynch account to pay numerous personal expenses. This
i ncluded the purchase of a new 1990 Lincoln Town Car for $43, 345
and a new 1990 Lincoln Continental for $34, 317.

The law firm s enpl oyees did not handl e petitioner’s Merril
Lynch account. The Merrill Lynch account’s nonthly statenents
were mailed to petitioner’s hone address. Petitioner never gave
the law firm s enployees (1) nonthly statenents for petitioner’s
Merrill Lynch accounts or (2) menoranda from petitioner
di scussing deposits into these accounts to include in the nonthly
envel ope. The Merrill Lynch statenents were not on the |ist of
docunents to be sent to M. Reiter nonthly.

Neither M. Reiter nor his staff received nonthly statenents
for petitioner’s Merrill Lynch account or nenoranda from
petitioner discussing deposits into her Merrill Lynch accounts.
No “seal ed envel opes” addressed to M. Reiter were seen or placed
by the law firm s enployees into the nonthly envel ope. No
“seal ed envel opes” addressed to M. Reiter were received by M.
Reiter’'s office. Neither M. Reiter nor his staff was aware that
petitioner was distributing client fees fromthe client trust

account to one of her Merrill Lynch accounts.
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Preparation of Petitioner’s Tax Returns

M. Reiter’'s office prepared petitioner’s tax returns for
the years in issue. This included preparing the Schedule C
related to the lawfirm M. Reiter did not reconcil e any
personal accounts of petitioner or M. Ludlowin order to prepare
these returns. Oher than yearend statenents show ng the total
interest or dividend incone earned during the year, M. Reiter
and his staff received no records regarding petitioner’s Merrill
Lynch accounts or any other personal accounts.

Unawar e of the income petitioner diverted to her Merrill
Lynch account, M. Reiter and his staff did not include it in any
of the nmonthly financial statenents, the annual incone
statenents, or the incone tax returns that M. Reiter’s office
prepared for petitioner and the law firm

Audit of Petitioner

I n Novenber or Decenber 1991, Revenue Agent Francisco
Rangel began a civil audit of petitioner and M. Ludlow s 1988
return. On Decenber 11, 1991, M. Rangel conducted his initial
interview at the law firm Pursuant to a power of attorney, M.
Reiter represented petitioner and M. Ludlow at the neeting. M.
Ludl ow attended the neeting, but petitioner did not.

M. Rangel asked about the law firm s busi ness bank
accounts, and he was infornmed that the law firm had two accounts:

The general operating account and the client trust account.
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Petitioner’s Merrill Lynch account was not nentioned to M.
Rangel , and he was not provided records for petitioner’s Merril
Lynch accounts.

In an Information Docunent Request (IDR) dated January 31,
1992, M. Rangel asked petitioner to provide, inter alia, al
bank statenments, cancel ed checks, and stockbrokers’ statenents
for 1988, 1989, and 1990. In an IDR dated July 2, 1992, M.
Rangel asked petitioner to provide all Merrill Lynch statenents
for 1988, 1989, and 1990. Neither petitioner nor her
representatives produced any Merrill Lynch records in response to
t he | DRs.

On April 10, 1992, M. Reiter and respondent executed a Form
872-A, Special Consent to Extend the Tinme to Assess Tax,
indefinitely extending the period of assessnent for petitioner’s
1988 tax year.

On July 31, 1992, M. Rangel nmet with M. Reiter at M.
Reiter’'s office. M. Rangel asked M. Reiter why he had not been
provided the Merrill Lynch records. M. Reiter stated that he
was not the problem M. Reiter, on his own initiative, placed a
call to petitioner on his speakerphone. During this call,
petitioner told M. Reiter to do what he could, but that M.
Rangel was not going to get her Merrill Lynch records.

Petitioner was unaware that M. Rangel heard what she was saying

to M. Reiter.
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I n August 1992, Jackie Anderson, C. P.A., tel ephoned M.
Rangel and advi sed himthat she was representing petitioner.

Al t hough she told M. Rangel that she would provide the docunents
he had requested, Ms. Anderson did not.

On Novenber 20, 1992, M. Rangel served a sumons on Merrill
Lynch for petitioner’s records. M. Rangel sent a notice copy of
this sumons to petitioner. Petitioner contacted Merrill Lynch,
spoke to Christopher Eng in the conpany’s conpliance departnent,
and tried to dissuade himfromconplying with the I RS summons.
After speaking to petitioner, M. Eng contacted M. Rangel and
asked whether Merrill Lynch was required to conply with the
sutmmons. M. Rangel advised M. Eng that the I RS woul d take
enforcenent action against Merrill Lynch if it did not produce
the requested records. On or about Decenber 22, 1992, M. Eng
forwarded petitioner’s Merrill Lynch statenments to M. Rangel.

After receiving the Merrill Lynch statenents, M. Rangel
di scovered checks witten to petitioner out of the client trust
account and deposited in her Merrill Lynch account. M. Rangel
asked petitioner or her representative about several deposits
made into her Merrill Lynch account during the years in issue,

i ncluding the $25,000 deposit nade in 1988. Petitioner or her
representative told M. Rangel that the $25, 000 deposit was an
i nheritance fromthe estate of M. Ludlow s nother, who died in

1984.
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Dawn Lucius was a staff accountant enpl oyed by M. Anderson.
M. Rangel and Ms. Lucius reconciled the inconme fromthe general
operating account to the tax returns for 1989 and 1990. Both
came to the conclusion that any deposits into petitioner’s
Merrill Lynch account were not reported on petitioner’s returns.

Ms. Lucius approached Ms. Anderson to advise her of the
situation. After advising Ms. Anderson, M. Lucius asked how to
proceed with M. Rangel. M. Anderson replied with an obscenity
that made it clear she was not to cooperate with M. Rangel

During the civil audit, neither petitioner nor her
representatives provided M. Rangel with any all eged nenoranda
frompetitioner to M. Reiter about petitioner’s Merrill Lynch
account. Additionally, neither petitioner nor her
representatives nentioned the existence of such nmenoranda.

On January 12 and February 11, 1993, M. Rangel issued |IDRs
for substantiation of numerous Schedul e C expenses and for the
general |edger for 1988, 1989, and 1990. Copies of the IDRs were
sent to petitioner and her representatives. M. Rangel received
no reply to either of these |DRs.

Bank Deposit Analysis

By exam ning the deposits to the general operating account
and reconciling themwith the tax returns, M. Rangel was able to
determ ne that none of the deposits to petitioner’s Merrill Lynch

account were included in income on petitioner’s returns.
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During the years in issue, all of the deposits to the

general operating account were reported as incone of the law firm

on the Schedules C of petitioner’s returns. Any incone deposited

into petitioner’s Merrill Lynch account was not reported on her

returns.

Crimnal Referral and Prosecution

In md to late 1993, M. Rangel referred petitioner’s case
for crimnal investigation. Special Agent Leonard Ranos was
assigned to petitioner’s case.

On July 7, 1994, M. Ranos served a third-party record
keeper sunmmons on M. Reiter seeking financial books and records
of the law firm Pursuant to the summons, M. Ranvbs received
several boxes of records belonging to the law firm These
records included disbursenent journals, inconme statenents, a
| edger sheet for the general operating account, and five nonthly
envel opes contai ning check stubs and bank statenments fromthe
general operating account. M. Ranbs did not find any Merril
Lynch statenents or nenoranda regarding Merrill Lynch in these
boxes.

During the crimnal exam nation, neither petitioner nor her
representatives provided M. Ranbs with any nmenoranda from
petitioner to M. Reiter about petitioner’s Merrill Lynch
account. Again, neither petitioner nor her representatives

menti oned the exi stence of such nenoranda to M. Ranos. VE .
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Ranbs was unaware of all eged cont enporaneous nenoranda from
petitioner to M. Reiter when he finalized his special agent’s
report.

| RS District Counsel reviewed the Crimnal |nvestigation
Division’s reconmendation to prosecute petitioner. Allison
Rodgers Haft was assigned to review petitioner’s case. As part
of the review, petitioner was offered an opportunity to present
the IRS with defenses to the proposed crimnal charges (crim nal
conference). At the crimnal conference, held on Cctober 18,
1995, Ms. Haft expl ained the proposed charges and offered
petitioner the opportunity to present any defenses.

Kenneth Gordon, a forner IRS District Counsel attorney,
represented petitioner during the crimnal investigation and at
the crimnal conference. After acknow edging that any statenents
M. Gordon made coul d be used agai nst petitioner in any
subsequent | egal proceedings, M. Gordon made a presentation of
petitioner’s defenses. At the crimnal conference, M. CGordon
did not assert that petitioner sent nonthly menoranda to M.
Reiter regarding her Merrill Lynch account. M. Gordon stated
that petitioner had absolutely nothing to do with her Merril
Lynch account, and that she avoi ded mat hemati cs, nunbers, and
accounting for the law firm s noney.

I n February 1996, M. Gordon sent the U S. Departnent of

Justice attorney review ng petitioner’s case copies of what
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purported to be nonthly menoranda for 1989, 1990, and 1991. The
menor anda nmade it appear as though petitioner had infornmed M.
Reiter of the deposits to her Merrill Lynch account and she had
provided himw th nonthly statenments for the account. The
Departnent of Justice approved prosecution of petitioner and
referred the case to the local U S. Attorney’'s Ofice.

On April 19, 1996, Jerone Busch, an attorney representing
petitioner prior to her indictnment, sent Assistant U S. Attorney
M chael W Enmm ck a package of docunents purporting to be
menor anda from petitioner to M. Reiter regarding her Merril
Lynch account. In response, the Governnment asked for the
ori gi nal docunents so they could be sent out for |aboratory
analysis. M. Emmck was told that the original docunents had
been stolen out of the trunk of George Pearson’s car. M.
Pearson was a friend of petitioner, and supposedly was
transporting the docunents to M. Busch so that M. Busch could
deliver themto M. Emm ck

After the “di sappearance” of the alleged original nenoranda
and Merrill Lynch docunents, the CGovernnent asked for the
conputer and printer used by petitioner to prepare the nmenoranda
so that the Governnment could analyze the hard drive in order to
determ ne the date petitioner created the docunents. Neither
petitioner nor her representatives provided the conputer or the

printer.
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In 1995, Mae Roundy began working for petitioner. |In 1995
or 1996, petitioner requested that Ms. Roundy pick up boxes of
law firmrecords for her to organize. M. Roundy’s husband
pi cked up 18 to 19 boxes of law firmrecords from petitioner and
took themto their home. M. Roundy organi zed docunents, by
year, for the years in issue.

Petitioner later told Ms. Roundy that she needed M.
Roundy’ s declaration for petitioner’s attorney in her crimnal
tax case. Petitioner prepared a declaration and asked Ms. Roundy
to signit. The declaration stated that while sorting the | aw
firms records Ms. Roundy found Merrill Lynch statenents attached
to nenoranda addressed to M. Reiter for 1989, 1990, and 1991.

Ms. Roundy did not find Merrill Lynch statenments attached to
menor anda addressed to M. Reiter for 1989, 1990, and 1991. M.
Roundy signed the declaration prepared by petitioner wthout
reading it based on petitioner’s m srepresentations regarding
what the declaration stated and because she trusted petitioner.
Ms. Roundy woul d not have signed the declaration had she read it.
Ms. Roundy was sorry that she signed the declaration w thout
reading it.

In early 1996, petitioner contacted Veronica WIlson, a
former enployee of the law firm and asked her to sign a
decl aration that petitioner prepared stating that Ms. WIson had

copied Merrill Lynch statenents to be sent to M. Reiter. M.
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Wl son signed the declaration after crossing out the portion that

referred to the Merrill Lynch account because she did not copy
Merrill Lynch statenments and had nothing to do with petitioner’s
Merrill Lynch account. After receiving the redacted version of

the declaration, petitioner called Ms. WIson and asked her why
she had crossed out portions of the declaration. Petitioner
stated that the crossed-out portions regarding her Merrill Lynch
account were the nost inportant part of the declaration.
Petitioner attenpted to convince Ms. Wl son that she had copi ed
the Merrill Lynch docunents when she had in fact not copied them

Petitioner’s Crimnal Trial

Petitioner was the defendant in United States v. Ludl ow,

Case No. CR-97-727. In the crimnal case, petitioner was
indicted on three counts of subscribing false income tax returns
for 1989, 1990, and 1991 in violation of section 7206(1). After
being indicted, during trial, and at sentencing, petitioner was
represented by Deputy Federal Public Defender Victor B. Kenton.
Petitioner’s crimnal trial |asted 8 days.

During the crimnal proceedings, petitioner admtted that
t he seven checks she deposited into her Merrill Lynch account
totaling $20,833 in 1989, $94,335 in 1990, and $8,677 in 1991
represented business incone generated by the law firm which

shoul d have been, but was not, reported on her 1989, 1990, and
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1991 tax returns. Petitioner also admtted that the $10, 000
check deposited in 1989 was incone in 1989.

The court instructed the jurors that petitioner contended
she was not guilty of the crines charged because she acted in
good faith reliance on a certified public accountant after ful
di scl osure of tax-related information. The court further
instructed the jurors that the good faith defense all eged by
petitioner was a conplete defense to the charges in the
indictment and that if the jury believed petitioner acted in good
faith they nust acquit her. The jury rendered a verdict finding
petitioner guilty on all three counts in the indictnent. On
January 28, 1999, judgnent was entered in petitioner’s crimnal
case.

Subsequent to her crimnal conviction, petitioner was
di sbarred.

Petitioner’'s Disability | nsurance

On June 9, 1997, petitioner applied to reinstate a
disability policy (disability policy) she held through the Pau
Revere Life Insurance Co. (PRLIC). The application asked whet her
since the date of application for the policy(s) to be reinstated,
but within 5 years, she had been treated by a physician or
practitioner, been hospitalized or institutionalized, or been il
or injured. Petitioner responded that she had been treated by a

physician for a sore throat approximately 6 nonths before June 9,
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1997--the date she signed the application. PRLIC reinstated her
di sability policy.

On August 5, 1997, PRLIC received an anonynous phone cal
froma medical doctor informng PRLIC that petitioner intended to
submt a fraudulent disability claimto PRLIC. Petitioner
offered this doctor noney to certify a false psychiatric
di agnosis. Petitioner stated that she had a doctor’s stationery
and prescription pad and would wite the nedical reports herself
if necessary. The caller stated that petitioner was going to
attenpt to increase her disability coverage.

On August 8, 1997, petitioner applied to increase the
benefit on her disability insurance. Petitioner stated in her
application to increase her benefit that she earned $136, 483 per
year, approximtely $11, 374 per nonth (after business expenses),
fromher |aw practice.

By May 19, 1998, PRLIC |l earned that petitioner visited Dr.
David D xon on May 29, 1997, less than 2 weeks before the date
petitioner signed the reinstatenent application, with conplaints
of back pain and painful anbulation. PRLIC informed her that her
disability policy would not have been reinstated if petitioner
had answered the questions on the application truthfully and
di scl osed the May 29, 1997, doctor’s visit.

PRLI C reported petitioner’s claimas a suspected insurance

fraud to the California Departnent of Insurance (CD). CD
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determ ned there was sufficient probable cause to investigate
petitioner. CDI was unable to investigate petitioner, however,
because of the volunme of cases under investigation and a |ack of
resources at the tine.

Petitioner’'s All eged | ndi gence

On August 18, 1997, 10 days after submtting her application
to increase her benefit on her disability insurance and stating
in her application to PRLIC that her annual inconme was $136, 483,
petitioner submtted a request for free |legal representation from
the Public Defender’s O fice on the grounds of inability to pay.
To establish her indigence, petitioner submtted a financi al
affidavit to the U S. District Court for the Central District of
California. On this affidavit, which petitioner signed under
penalty of perjury, petitioner clainmed she earned $500 per nonth
fromsel f-enploynment, $250 per nonth fromrental income, and $200
per year in interest incone.

OPI NI ON

Unreported | ncone and Di sal |l owed Deducti ons

The Comm ssioner’s determ nations generally are presuned
correct, and the taxpayer bears the burden of proving that those

determ nations are erroneous.® Rule 142(a); Wl ch v. Helvering,

! The examination in this case commenced prior to July 22,
1998. Accordingly, sec. 7491 is inapplicable. See \Warbel ow s
Air Ventures, Inc. v. Conm ssioner, 118 T.C. 579, 582 n.8 (2002),
affd. 80 Fed. Appx. 16 (9th G r. 2003).
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290 U. S. 111, 115 (1933); Durando v. United States, 70 F.3d 548,

550 (9th Gr. 1995). The U S. Court of Appeals for the N nth
Circuit, to which an appeal of this case would lie, has held that
in order for the presunption of correctness to attach to the
notice of deficiency in unreported incone cases,? the
Comm ssi oner must establish “sone evidentiary foundation” |inking

t he taxpayer to the inconme-producing activity, Weinerskirch v.

Conmm ssi oner, 596 F.2d 358, 361-362 (9th G r. 1979), revg. 67

T.C. 672 (1977), or “denonstrating that the taxpayer received

unreported incone”, Edwards v. Conm ssioner, 680 F.2d 1268, 1270

(9th Cr. 1982); see also Rapp v. Conm ssioner, 774 F.2d 932, 935

(9th Cir. 1985). Once there is evidence of actual receipt of
funds by the taxpayer, the taxpayer has the burden of proving

that all or part of those funds are not taxable. Tokarski V.

Conm ssioner, 87 T.C. 74 (1986).

There is anple evidence linking petitioner to an incone-
producing activity (the law firn), and respondent has
denonstrated that petitioner received unreported incone.

Respondent enpl oyed a conbi nati on of the specific itens

met hod of proof and the bank deposits nmethod of proof to

2 Al though Weinerskirch v. Conmi ssioner, 596 F.2d 358 (9th
Cr. 1979), revg. 67 T.C. 672 (1977), was an unreported incone
case regarding illegal source incone, the U S. Court of Appeals
for the Ninth Crcuit applies the Weinerskirch rule in all cases
involving the recei pt of unreported incone. See Edwards v.
Comm ssi oner, 680 F.2d 1268, 1270-1271 (9th Cr. 1982); Petzol dt
v. Conmm ssioner, 92 T.C 661, 689 (1989).
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reconstruct petitioner’s gross receipts fromthe law firm The
specific itens nmethod is a direct nethod of proof, and it has

been approved by this Court. See Schooler v. Comm ssioner, 68

T.C. 867 (1977); Schaaf v. Conmi ssioner, T.C Meno. 1991-530.

The bank deposits nethod of proof is well established. D Leo v.

Commi ssioner, 96 T.C 858, 867 (1991), affd. 959 F.2d 16 (2d GCr.

1992); Estate of Mason v. Comm ssioner, 64 T.C 651, 656 (1975),

affd. 566 F.2d 2 (6th Cr. 1977).
Bank deposits are prina facie evidence of inconme. Tokarsk

v. Conm ssioner, supra at 77; Estate of Mason v. Commi SSi oner,

supra at 656-657. \When using the bank deposits nethod, the
Comm ssioner is not required to show that each deposit or part

t hereof constitutes incone, Genmma v. Conmni ssioner, 46 T.C. 821,

833 (1966), or prove a likely source, dayton v. Conm Ssioner,

102 T.C. 632, 645 (1994); Estate of Mason v. Conm Ssioner,

supra at 657. Unless the nontaxable nature of deposits is
establ i shed, gross incone includes deposits to bank accounts
where the taxpayer has dom nion and control of the funds.

Commi ssioner v. denshaw dass Co., 348 U S. 426, 431 (1955);

Davis v. United States, 226 F.2d 331, 334-335 (6th Cr. 1955);

Manzoli v. Conmi ssioner, T.C. Menp. 1988-299, affd. 904 F.2d 101

(st Cr. 1990).
Respondent determ ned, via a bank deposit analysis, that the

anounts reported by petitioner as law firminconme on her returns
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were identical to the amobunts deposited into the general
operating account. Respondent then analyzed specific itens
deposited into petitioner’s Merrill Lynch account during 1988,
1989, 1990, and 1991. These deposits included checks fromthe
client trust account which were gross receipts of the law firm
Respondent prepared a schedule of omtted incone for these itens.
The schedul e shows that petitioner did not report substanti al
anounts of the law firm s gross receipts.

A. Deposits Into the Merrill Lynch Account

Petitioner never sent M. Reiter any information about the
anounts deposited into petitioner’s Merrill Lynch account, M.
Rei ter never received any records pertaining to petitioner’s
Merrill Lynch account, and in her crimnal trial petitioner
admtted that unreported incone of $20,833, $94, 335, and
$8, 677 was deposited into her Merrill Lynch account in 1989,
1990, and 1991, respectively (i.e., that she failed to report the
seven checks).

Petitioner also admtted that she knew the | egal fees she
deposited into her Merrill Lynch account were taxable incone.
Petitioner stipulated she endorsed the seven checks, they
were deposited into her Merrill Lynch account instead of the
general operating account, and that the checks represented
busi ness inconme. Petitioner admtted that she received the

$25, 000 check (in 1988), it was a taxable referral fee, it cane
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froman attorney naned Bill Shernoff, and it was petitioner and
M. Ludlow s decision to deposit it in her Merrill Lynch account

i nstead of the general operating account.

Petitioner could not renmenber anything regarding the nature
of the $3,750 and $5, 000 Septenber 17, 1990, deposits or the $825
Decenber 6, 1990, deposit. Respondent has proven a likely source
of these deposits, and petitioner has not established the
nont axabl e nature of these deposits; accordingly, they are

i ncluded as gross incone. Conm ssioner v. d enshaw d ass Co.

supra at 431; Davis v. United States, supra at 334-335; Mnzol

v. Conm ssioner, supra.

B. Schedul e C Deducti ons

Deductions are a matter of |egislative grace; petitioner has

t he burden of showi ng that she is entitled to any deduction

clained. Rule 142(a); New Colonial Ice Co. v. Helvering, 292
U S. 435, 440 (1934). Taxpayers are required to maintain books
and records sufficient to establish the anount of their incone

and deductions. Sec. 6001; D Leo v. Conmmi ssioner, supra at 867.

Respondent di sal | owed Schedul e C expenses petitioner clained
relating to the law firm Petitioner relies on her own testinony
to substantiate these deductions. The Court is not required to
accept petitioner’s unsubstantiated testinony. See Wod v.

Conmm ssi oner, 338 F.2d 602, 605 (9th Cr. 1964), affg. 41 T.C

593 (1964). W found petitioner’s testinony to be general,
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vague, conclusory, and/or questionable in certain materi al
respects. Under the circunstances presented here, we are not
required to, and do not, rely on petitioner’s testinony to
sustain her burden of establishing error in respondent’s

det er m nati ons. See Lerch v. Conmi ssioner, 877 F.2d 624, 631-632

(7th Gr. 1989), affg. T.C. Menp. 1987-295; Ceiger V.
Conmm ssi oner, 440 F.2d 688, 689-690 (9th G r. 1971), affg. per

curiamT.C. Meno. 1969-159; Tokarski v. Conm ssioner, 87 T.C at

7.

Petitioner also presented the testinony of Don Monson. M.
Monson’s testinony related to petitioner’s alleged law |ibrary.
M. Monson testified that around 1980 he visited M. Ludlow s
of fice and saw that he had an extensive law library. Wen a
t axpayer establishes that she has incurred deductibl e expenses
but is unable to substantiate the exact anmpunts, we can estimate
t he deducti bl e amount, but only if the taxpayer presents
sufficient evidence to establish a rational basis for making the

estimate. See Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d

Cir. 1930); Vanicek v. Conm ssioner, 85 T.C 731, 742-743 (1985).

In estimating the anount all owabl e, we bear heavily upon the
t axpayer whose inexactitude is of her own making. See Cohan v.

Conmi ssi oner, supra at 544.

Petitioner has not provided sufficient evidence to establish

a rational basis for estimating the anmount of her Schedule C
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expenses. M. Mnson’s testinony related to 1980--a decade
before the years in issue and | ong before petitioner joined the
law firm-and M. Monson’s testinony was vague. Accordingly, we
sustain respondent’s determ nation on this issue.

C. Schedul e E Loss

Respondent disall owed Schedul e E | osses petitioner clained
relating to alleged rental real estate because petitioner failed
to substantiate the | oss and petitioner’s son lived at the
property.

Taxpayers are required to mai ntain books and records
sufficient to establish the amount of their inconme and | osses.

Sec. 6001; DilLeo v. Conm ssioner, 96 T.C. at 867. As we stated

supra, the Court is not required to accept petitioner’s

unsubstanti ated testinony. See Wod v. Conm Sssioner, supra at

605. We found petitioner’s testinony to be general, vague,
conclusory, and/or questionable in certain material respects.
Under the circunstances presented here, we are not required to,
and do not, rely on petitioner’s testinony to sustain her burden
of establishing error in respondent’s determ nations. See Lerch

v. Conm ssioner, supra at 631-632; Ceiger v. Commi Ssioner, supra

at 689-690; Tokarski v. Conm ssioner, supra at 77. Accordingly,

we sustain respondent’s determ nation on this issue.

D. Al | eged Enbezzl enment

Section 165(a) allows a deduction for any |oss "sustained"”
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during the taxable year and not conpensated for by insurance or
ot herwi se, including |losses arising fromtheft. Sec. 165(c)(3).
Petitioner has the burden of show ng that a theft |oss occurred.
Rul e 142(a). A deduction for a theft |oss can be sustained only
if a theft occurred under the applicable State |law. Paine v.

Commi ssioner, 63 T.C. 736, 740 (1975), affd. without published

opi nion 523 F.2d 1053 (5th Cr. 1975).

Petitioner did not introduce sufficient evidence at trial to
establish that there was an enbezzlenent fromthe law firm what
t he amount of the all eged enbezzl enent was, or precisely when the
enbezz|l enent occurred or was discovered. Petitioner has failed
to establish that she is entitled to a theft | oss for any of the

years in issue. See, e.g., Marr v. Conm ssioner, T.C Meno.

1995- 250.

E. Concl usi on

Accordingly, we sustain respondent’s deficiency
determ nation
1. Fraud

The addition to tax and penalty in the case of fraud is a
civil sanction provided primarily as a safeguard for the
protection of the revenue and to reinburse the Governnment for the
heavy expense of investigation and the loss resulting froma

taxpayer’s fraud. Helvering v. Mtchell, 303 U S. 391, 401

(1938). Fraud is intentional wongdoing on the part of the
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t axpayer with the specific purpose to evade a tax believed to be

ow ng. MGee v. Conm ssioner, 61 T.C 249, 256 (1973), affd. 519

F.2d 1121 (5th Cr. 1975).

The Comm ssi oner has the burden of proving fraud by clear
and convincing evidence. Sec. 7454(a); Rule 142(b). To satisfy
this burden, the Comm ssioner nmust show. (1) An under paynment
exi sts; and (2) the taxpayer intended to evade taxes known to be
owi ng by conduct intended to conceal, m slead, or otherw se

prevent the collection of taxes. Parks v. Comm ssioner, 94 T.C

654, 660-661 (1990). The Conm ssioner must neet this burden
through affirmative evidence because fraud is never inputed or

presuned. Beaver v. Comm ssioner, 55 T.C 85, 92 (1970).

A. Under paynent of Tax

The Comm ssi oner has established by clear and convinci ng
evi dence an under paynment of tax by petitioner for each of the
years in issue; nanely, specific itens of income deposited into
petitioner’s Merrill Lynch account that petitioner did not report
as i ncone.

B. Fr audul ent | nt ent

The Conmm ssioner nust prove that a portion of the
under paynent for each taxable year in issue was due to fraud.

Profl. Servs. v. Comm ssioner, 79 T.C 888, 930 (1982). The

exi stence of fraud is a question of fact to be resolved fromthe

entire record. Gj ewski v. Commi ssioner, 67 T.C. 181, 199
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(1976), affd. w thout published opinion 578 F.2d 1383 (8th G r
1978). Because direct proof of a taxpayer’s intent is rarely
avai |l abl e, fraud may be proven by circunstantial evidence, and
reasonabl e i nferences may be drawn fromthe rel evant facts.

Spies v. United States, 317 U. S. 492, 499 (1943); Stephenson v.

Comm ssioner, 79 T.C 995, 1006 (1982), affd. 748 F.2d 331 (6th

Cr. 1984). Mere suspicion, however, does not prove fraud.

Grillo v. Conm ssioner, 314 F.2d 478, 482 (3d Gr. 1963), affg.

in part and revg. in part T.C. Meno. 1961-192; Katz v.

Commi ssioner, 90 T.C 1130, 1144 (1988); Shaw v. Conm ssioner, 27

T.C. 561, 569-570 (1956), affd. 252 F.2d 681 (6th Cir. 1958).
Over the years, courts have devel oped a nonexcl usive |ist of
factors that denonstrate fraudulent intent. These badges of
fraud include: (1) Understating incone, (2) maintaining
i nadequate records, (3) inplausible or inconsistent explanations
of behavior, (4) conceal nent of incone or assets, (5) failing to
cooperate with tax authorities, (6) engaging in illegal
activities, (7) an intent to m slead which may be inferred froma
pattern of conduct, (8) lack of credibility of the taxpayer’s
testinony, (9) filing false docunents, (10) failing to file tax

returns, and (11) dealing in cash. Spies v. United States,

supra at 499; Douge v. Conm ssioner, 899 F.2d 164, 168 (2d G r

1990); Bradford v. Conm ssioner, 796 F.2d 303, 307-308 (9th G

1986), affg. T.C. Menp. 1984-601; Recklitis v. Comm ssioner, 91
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T.C. 874, 910 (1988). Although no single factor is necessarily
sufficient to establish fraud, the conbination of a nunber of

factors constitutes persuasive evidence. Solonon v.

Comm ssi oner, 732 F.2d 1459, 1461 (6th Cr. 1984), affg. per

curiamT.C. Meno. 1982-603.

The evi dence establishing petitioner’s fraudulent intent is
overwhel mng. First, petitioner was an attorney, and she took
one course in taxation during |aw school .

Second, petitioner consistently and substantially
understated her incone. This is strong evidence of fraud when

coupled with other circunstances. Mrcus v. Comm ssioner, 70

T.C. 562, 577 (1978), affd. w thout published opinion 621 F.2d
439 (5th Gr. 1980). A pattern of consistent underreporting of
i nconme, when acconpani ed by other circunstances indicating an
intent to conceal incone, may justify the inference of fraud.

Holland v. United States, 348 U. S. 121, 139 (1954).

Third, petitioner’s explanations were inplausible and
i nconsi stent. She kept changing her story to fit the
ci rcunst ances she was faced with. As the agents, and the Court,
| earned the truth, petitioner would change her story.

Fourth, petitioner attenpted to conceal her true incone by
depositing it into her Merrill Lynch account.

Fifth, petitioner failed to cooperate with tax authorities.

She attenpted to prevent Merrill Lynch fromconplying with a
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summons.  During the civil audit and crimnal investigation,
petitioner repeatedly refused to claimcertified letters sent to
her by the IRS. Petitioner explained that she refused the

| etters because they were addressed to “Padgett Price Ludl ow and
not to “Padgett Price”. Petitioner’s nane was |isted on each of
her returns for the years in issue as “Padgett Price Ludl ow'.
Petitioner also instructed her representatives to be
uncooperative. Petitioner lied to respondent’s agents and
attenpted to persuade her enployees to lie to the Governnent.

Sixth, petitioner’s pattern of conduct establishes an intent
to mslead. Apart fromthe conduct just previously nentioned,
petitioner apparently commtted insurance fraud and a fraud on
the U S. district court when she clained to be indigent.
Petitioner also fabricated docunents intended to be excul patory.

Seventh, as stated supra, petitioner’s testinony totally
| acked credibility and is not worthy of belief.

Petitioner repeatedly denied ever signing a power of
attorney authorizing M. Gordon to represent her at the crimnal
conference. After respondent obtained and submtted a copy of
this power of attorney, petitioner clained that she forgot
signing it.

Petitioner introduced a docunent at trial referred to as the
“pegboard register”. This docunment was not produced at audit or

during discovery. The exhibit admtted was not the original, but
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a copy. We admtted this docunent in part based upon
petitioner’s assurance to the Court that she had the original.
Several days later, petitioner admtted that she had no idea
where the original of this docunment was. One of petitioner’s
enpl oyees testified that the pegboard register was not for the
client trust account |edger as petitioner alleged it to be and
that petitioner nmay have fabricated the pegboard register.
Anot her of petitioner’s enployees did not recall seeing this
register. W conclude that the pegboard register admtted at
trial was fabricated by petitioner, and that petitioner’s
creation and subm ssion of this docunent is further evidence of
fraud.

Last, al though not dispositive, petitioner’s conviction
under section 7206(1) is probative evidence that she intended to

evade her taxes. See Wight v. Conmmi ssioner, 84 T.C. 636, 643-

644 (1985).

C. Petitioner’s Argunents

1. M. Reiter's Credibility

Petitioner attacks the credibility of M. Reiter and
suggests we should not rely on his testinony. M. Reiter may
have engaged in sone i nappropriate conduct; however, in al
i nportant respects, M. Reiter’s testinony was corroborated or
supported by two nenbers of his staff, four enployees of the | aw

firm and/or respondent’s enpl oyees who testified at trial.
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Accordingly, we shall not disregard his testinony in reaching our
findi ngs and concl usi ons.

2. Rel i ance on Return Preparer

According to petitioner, she placed statenents and nenoranda
regarding her Merrill Lynch account into seal ed envel opes that
were sent to M. Reiter. W conclude that petitioner did not
send these nenoranda or the Merrill Lynch statenents to M.
Reiter. Rather, petitioner fabricated these nenoranda | ong after
the fact.

| f petitioner had told M. Reiter that she had distributed
taxabl e amounts directly to her personal accounts, he would have
relayed that information to his staff and nade sure the
addi tional inconme was reported on petitioner’s tax return. The

evidence is clear that petitioner failed to informM. Reiter of

the incone she diverted to her Merrill Lynch account and she
failed to provide M. Reiter wwth her Merrill Lynch account
records.

The jury in her crimnal trial convicted petitioner on al
three counts. Accordingly, they rejected her good faith reliance
on her return preparer defense, regarding 1989, 1990, and 1991,
as they were instructed they nust acquit her if they believed
t hi s defense.

The i ncone was not reported on her returns not because M.

Reiter made a m stake, but because petitioner conceal ed the
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incomre and withheld information fromher return preparer.
Accordingly, petitioner’s good faith reliance defense is w thout

merit. Bender v. Conm ssioner, 256 F.2d 771, 774-775 (7th Gr

1958), affg. T.C. Meno. 1957-121; see Weis v. Conm ssioner, 94

T.C. 473, 487 (1990).

3. Petitioner's Alleqged D sease/Disability

Petitioner clainms that since 1964 she has suffered froma
severe learning disability that nmade her incapable of “dealing
with the sinplest of bookkeepi ng, banking, and/or financi al
data.” Petitioner referred to her alleged di sease as dyscalculia
and disnuneria. Dyscalculia is a disease that relates to
difficulty in performng sinple mathematical problens. PDR
Medi cal Dictionary 550 (2d ed. 2000).

Petitioner introduced no expert testinony regarding her
al | eged nedical condition. Apart fromher self-serving
testi nony, which was not credible, one witness testified that
mat hemati cs was not petitioner’s strong point and that the
W tness observed petitioner use a cal cul ator when she did
mat hemat i cs.

Petitioner’s records fromthe University of California
Ri versi de and Western State University College of Law contain no
record of petitioner’s suffering fromany kind of |earning
disability. As a practicing attorney, petitioner regularly

conputed child support figures for clients. According to her
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enpl oyees and M. Reiter’s staff, although petitioner may have
had soneone doubl echeck her figures on occasion, she had no
difficulty wwth nunbers. Furthernore, at trial, petitioner
lucidly discussed M. Rangel’s bank deposit anal ysis and
presented her own figures to state her position regarding the
anounts in issue.

We conclude that petitioner did not suffer froma | earning
disability, and this is just another exanple of petitioner’s
repeated attenpts to m sconstrue the facts of this case and
m sl ead the Court.

D. Concl usi on

After reviewing all of the facts and circunstances, we
concl ude that respondent has clearly and convincingly proven
that a portion of the underpaynent of tax resulting from
petitioner’s unreported law firmincone for each of the years in
i ssue was due to fraud on the part of petitioner. Once the
Comm ssi oner establishes that a portion of the underpaynent is
attributable to fraud, the entire underpaynent is treated as
attributable to fraud and subjected to a 75-percent penalty,
except with respect to any portion of the underpaynent that the
t axpayer establishes is not attributable to fraud. Secs.
6653(b) (1) and (2), 6663(a) and (b).

At trial, and in his reply brief, respondent conceded that

the failure to report the $4,000 State tax refund deposited into
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her Merrill Lynch account was not due to fraud and was not
subject to the fraud penalty. Petitioner has not proven that any
ot her part of the underpaynents is not attributable to fraud.
Therefore, the renai nder of the underpaynents for 1988, 1989,
1990, and 1991 are subject to the 75-percent penalty.

[11. Self-Enploynent Tax

Respondent argues that petitioner had additional self-
enpl oynent incone during the years in issue based on petitioner’s
unreported inconme fromthe law firm plus the disall owed
deducti ons.

Section 1401 inposes sel f-enploynent tax on sel f-enpl oynent
income. Section 1402 defines net earnings from self-enpl oynent
as the gross incone derived by an individual fromthe carrying on
of any trade or business by such individual |ess allowable
deductions attributable to such trade or business.

Respondent argues that the law firmwas a partnership, and
thus petitioner was subject to self-enploynent tax. Petitioner
counters that the law firmwas a sole proprietorship. W need
not decide this issue because petitioner’s incone fromthe | aw
firmis subject to self-enploynent tax regardl ess of whether the
law firmwas a partnership or a sole proprietorship. Sec.
1402(a). W conclude that petitioner is liable for additional
sel f-enploynment tax in 1988, 1989, 1990, and 1991 in accordance

with section 1401 based upon petitioner’s additional self-
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enpl oynent inconme from her unreported inconme fromthe law firm
pl us the disall owed deductions.

| V. Period of Limtations

Petitioner argues that respondent cannot assess the tax
l[iabilities petitioner reported on her tax returns due to the
expiration of the statutory period of l[imtations.

In the case of a false or fraudulent return with the intent
to evade tax, the tax may be assessed at any tine. See sec.
6501(c)(1). |If the return is fraudulent, it deprives the
t axpayer of the bar of the statutory period of Iimtations for

that year. See Badaracco v. Conm ssioner, 464 U. S. 386, 396

(1984); Lowy v. Conm ssioner, 288 F.2d 517, 520 (2d Gr. 1961),

affg. T.C. Meno. 1960-32; see also Colestock v. Conmm ssioner, 102

T.C. 380, 385 (1994).

We found that petitioner filed fraudulent income tax returns
for 1988, 1989, 1990, and 1991; therefore, the periods of
limtation on assessnent for all of these years remain open.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




